STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

W SCONSI N STATE BUI LDI NG TRADES
NEGOTI ATI NG COW TTEE

and
STEAMFI TTERS LOCAL UNI ON NO. 394, : Case 316
: No. 46805 PP(S)-185
Conpl ai nants, Deci sion No. 27365-B
Vs. :

STATE OF W SCONSI N,
Respondent .

Appear ances:

Previant, Coldberg, Uelnen, Gatz, MIler & Brueggenman, S.C., by M.

M. David J. Ver%eront, Legal Counsel, Departnent of Enploynent
Rel ati ons, on behalf of the State of Wsconsin.

Lawton & Cates, S.C., by M. R chard V. Gaylow, on behalf of Wsconsin

FI NDI NGS OF FACT ,
CONCLUSI ONS OF LAW AND ORDER

Wsconsin State Building Trades Negotiating Conmttee and Steanfitters
Local Union No. 394, hereinafter referred to as Conplainants, having on
Decenber 30, 1991, filed a conplaint with the Wsconsin Enploynent Relations
Conmi ssion, alleging that the State of Wsconsin, hereinafter Respondent or the
State, had violated Sections 111.84(1)(d) and (e), Stats. by wunilaterally
removing work and positions from the bargaining unit represented by
Conpl ai nants; Wsconsin State Enployees Union, AFSCVME Council 24, AFL-CQ
hereinafter referred to as the Intervenor or WBEU, having filed a motion to
i ntervene on March 26, 1992; the Conmm ssion having appoi nted Mary Jo Schi avoni,
a menber of its staff, to act as Examiner and to make and issue Finding of
Fact, Conclusions of Law and Oder in this matter as provided in Section
111.07(5), Stats.; the State having filed an Answer, Mdtion to Dismss, and
Affirmative Defenses, on Novenber 23, 1992; Conplainants having filed a notion
to file a First Amended Verified Conplaint on Decenber 2, 1992; the Exam ner
having considered said notions and issued an order granting the Mtion to
I nt ervene, scheduling hearing on the Mtion to Dismss, and granting the Mtion
to Anend the Conplaint on Decenber 3, 1992; and hearing on said matter having
been held on February 8, and March 31,
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1993, in Madi son, Wsconsin; and the transcript having been received on June 1,
1993, and the parties having conpleted their briefing schedule on August 9,
1993; and the Examiner, having considered the evidence and arguments of the
parties and being fully advised in the prem ses, nakes and issue the follow ng
Fi ndi ngs of Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. Conpl ai nant Wsconsin State Building Trades Negotiating Comittee,
is a |abor organization within the nmeaning of Section 111.81(12) which does not
formally maintain business offices. Conpl ai nant Steanfitters Local Union

No. 394 is also a labor organization within the meaning of Section 111.81(12).
Its principal offices are located at 1214 Anne Street, Madison, Wsconsin. At
all tines relevant herein, Gary Hamren has occupied the position of Business

Representative for the Steanfitters. He has also served as a nmenber of the
bargai ning team for the Building Trades Negotiating Commttee. As such, he has
at all time relevant been a representative and agent of Conplainants.

Conpl ai nant Building Trades Negotiating Committee is the exclusive collective
bargai ning agent for all craft enployes enployed by the State. The groups of
craft enployes listed in the nobst recent collective bargaining agreenent
between the parties are as foll ows:

Asbest os Wor ker Pai nt er

Bri ckl ayer and Mason Pl ast erer

Car pent er Pl unber

El ectrician Sheet Metal Worker

El evat or Constructor Steanfitter

d azier Terrazzo and Tile Setter

Lead Craftsworker Wl der

2. Wsconsin State Enployees Union, AFSCME Council 24, AFL-CIO is a

| abor organization within the neaning of Section 111. 81(12) whose principle
pl ace of business is 5 Gdana Court, Madi son, Wsconsin. WSEU al so represents

certain enployes of the State in a collective bargaining unit consisting of
BLUE- COLLAR AND NON- BUI LDI NG TRADES.

3. Conpl ai nant Wsconsin State Building Trades Negotiating Comittee
and the State have been parties to a series of collective bargaining agreenments
over a period of many years. As part of these agreenents, the State recogni zes
the Committee as the exclusive collective bargaining representative for all
craft enployes. Sone of the enployes covered by these agreenents work in the
pi pe trades and are nmenbers of Steanfitters Local 394.

4. The nost recent 1992-1993 collective bargai ni ng agreenent between
the State and the Conplainants contains, in pertinent part, the follow ng
provi si ons:

ARTI CLE ||

Recogni tion and Union Security
Section 1 - Bargaining Units

The Enployer recognizes the Union as the
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exclusive collective bargaining agent

enpl oyes as listed bel ow

Asbest os Wor ker

Bri ckl ayer and Mason
Car pent er

El ectrician

El evat or Construct or
d azier

Lead Craftsworker

"Craft
craf t wor ker,
but shall not
progression in the craft.

enpl oye"

Enpl oyes
bargai ning unit are al
security and public
confidential, project,
supervi sory enpl oyes.

in the certifications

excl uded
of fice,
safety,
limted
Al l
classified service of the State of Wsconsin as
t he

neans
i ncl udi ng hi s/ her apprentices and hel pers,
i ncl ude enpl oyes not

by

from

for all Craft
Pai nt er
Pl ast er er
Pl unber
Sheet Metal Worker
Steanfitter

Terrazzo and Tile Setter
Vel der

a skilled journeynman

in direct line of

this coll ective
bl ue collar, technical
clerical, professional
term nmnagenent, and
enployes are in the
listed

W sconsin Enpl oynent

Rel ati ons Conmmi ssion as set forth in this Section.

The parties

Wil l

revi ew

al | new uni t

classifications and if unable to reach agreement as to

i nclusion or
submit such

their
shal |

The Enpl oyer shall

t he
W's.

conply with
Section 16. 705,

ot her
Stats.,

exclusion from the bargai ning unit,
classifications
Enpl oynent Rel ati ons Conmm ssion for final

the Wsconsin
resol ution.

to

notify the Union (Chairnman of
the Building Trades Negotiating Conmittee)
provi si ons

and shall
cont ai ned in

and Chapter ADM 10,

Wsconsin Administrative Code when planning to engage

in the procurement of contractual services. The
Enpl oyer agrees to neet with the Union to discuss
alternatives to the intended contracting out if the
Union requests such a neeting within twenty-one (21)

cal endar days after notification.
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ARTICLE | I
Managerent Ri ghts

It is understood and agreed by the parties that
management possesses the sole right to operate its
agencies so as to carry out the statutory nandate and
goal s assigned to the agencies and that all managenent
rights repose in managenent, however, such rights nust
be exercised consistently with the other provisions of
t hi s Agreenent.

Managenent rights incl ude:
1. To utilize personnel, nethods, and neans

in the nost appropriate and efficient manner possible
as determ ned by nmanagenent.

2. To manage and direct the enployes of the
vari ous agenci es.

3. To transfer, assign or retain enployes in
positions within the agency.

4. To suspend, denote, discharge or take

ot her appropriate disciplinary action agai nst enpl oyes
for just cause.

5. To determine the size and conposition of
the work force and to lay off enployes in the event of
lack of work or funds or under conditions where
management believes that continuation of such work
woul d be inefficient or nonproductive.

6. To deternine the mssion of the agency and
the met hods and neans necessary to fulfill that mssion
including the contracting out for or the transfer,
alteration, curtailnment or discontinuance of any goals
or services. However, the provisions of this Article
shall not be used for the purpose of undermning the
Uni on or discrimnating against any of its nenbers.

It is agreed by the parties that none of the
management rights noted above or any other managenent
rights shall be subjects of bargaining during the term
of this Agreenent. Additionally, it is recognized by
the parties that the Enmployer is prohibited from
bargai ning on the policies, practices and procedures of
the civil service nerit systemrelating to:

1. Oigi nal appoi nt ment s and pronoti ons
specifically i ncl udi ng recruitnent, exam nati ons,
certifications, appointments, and policies with respect
to probat| onary peri ods.

The job evaluation system specifically

i ncl ud| ng position classification, position
qgualification standards, establishment and abolition of
cl assifications, assi gnnent and reassi gnnment of

classifications to salary ranges, and allocation and
real l ocation of positions to classifications, and the
determination of an incunbent's status resulting from
position reallocation.
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ARTICLE |V

Gi evance Procedure

Section 2 - Gievance Steps

Step Four: Gievances which have not been
settled under the foregoing procedure may be appeal ed
to arbitration by either party wthin fifteen (15)
cal endar days from the date of the agency's answer in
Step Three, or the grievance wll be considered
ineligible for appeal to arbitration. The party to
whi ch unresolved third step grievances are appealed to
arbitration is the Departnment of Enploynent Rel ations.
If an unresolved grievance is not appealed to
arbitration, it shall be considered termnated on the
basis of the Third Step answers of the parties w thout
prejudice or precedent in the resolution of future
gri evances. The issue as stated in the Third Step
shall constitute the sole and entire subject matter to
be heard by the arbitrator, unless the parties agree to
nodi fy the scope of the hearing.

For the purposes of selecting an inpartial
arbitrator, the parties or party, acting jointly or
separately, shall request the Wsconsin Enploynent
Rel ati ons Conmi ssion to appoint a staff nmenber to serve
as the inpartial arbitrator of the grievance.

Wiere two or mnore grievances are appealed to
arbitration, an effort will be nmade by the parties to
agree upon the grievances to be heard by anyone
arbitrator. On the grievances where agreenent is not
reached, a separate arbitrator shall be appointed for
each grievance. The cost of the arbitrator and
expenses of the hearing, including a court reporter if
requested by either party, will be shared equally by
the parties. Each of the parties shall bear the cost
of their own witnesses, including any |ost wages that
may be incurred. On grievances where the arbitrability
of the subject nmatter 1is an issue, a separate
arbitrator shall be appointed to determ ne the question
of arbitrability unless the parties agree otherw se.
Wiere the question of arbitrability is not an issue,
the arbitrator shall only have authority to determ ne
conpliance with the provisions of this Agreement. The
arbitrator shall not have jurisdiction or authority to
add to, anend, nodify, nullify, or ignore in any way
the provisions of this Agreenent and shall not nake any
award which in effect would grant the Union or the
Enpl oyer any matters which were not obtained in the
negoti ati on process. The arbitrator shall render a
decision within thirty (30) cal endar days foll owing the
hearing or within thirty (30) cal endar days of receipt
of the briefs submitted by the parties.

-5-

No. 27365-B



5.
col |l ective
Novenber 3,

added the follow ng |anguage to Article I1,

provi si on.

The decision of the arbitrator will be final and
bi ndi ng on both parties to this Agreenent.

ARTI CLE XI |
Gener al
Section 1 - nligation to Bargain

This Agreenent represents the entire Agreenent
of the parties and shall supersede all previous
agreenments, witten or verbal. The parties agree that
the provisions of this Agreenent shall supersede any
provisions of the rules of the Adm nistrator, Division
of Personnel and the Personnel Board relating to any of
the subjects of collective bargaining contained herein
when the provisions of such rules differ with this
Agr eement . The parties acknow edge that during the
negoti ati ons which resulted in this Agreenent each had
the unlimted right and opportunity to nake demands and
proposals with respect to any subject or natter not
removed by law from the area of collective bargaining,
and that all of the wunderstandings and agreenents
arrived at by the parties after the exercise of that
right and opportunity are set forth in this Agreenent.
Therefore, the Enployer and the Union, for the life of
this Agreenent, and any extension, each voluntarily and
unqual i fiedly waives the right, and each agrees that
the other shal | not be obligated to bargain
collectively with respect to any subject or matter
referred to or covered in this Agreenent, or wth
respect to any subject or matter not specifically
referred to or covered in this Agreenment, even though
such subject or matter may not have been within the
knowl edge or contenplation of either or both of the
parties at the tinme that they negotiated or signed this
Agr eenent .

The State and the WBEU have also been a party to a series of

bargaining agreements the npbst recent agreenent
1991 to June 30, 1993 agreenent. In that agreenent,

ARTI CLE ||
Recogni tion and Union Security
Section 1: Bargaining Unit
2/1/1 The Enployer recognizes the Union as the
excl usive collective bargaining agent for all enployes,
as |listed bel ow

2/1/2 BLUE COLLAR AND NON- BUI LDI NG TRADES ( BC)
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Cl assification Pay Range

Heating Ventil ating and
Ai r Conditioning
Speci al i st 13
6. Since at |east 1974, it appears that both Steanfitters in the craft
unit and Maintenance Mechanic 3's in the non-craft blue collar wunit have
performed various duties related to heating, ventilation and air-conditioning.
The technol ogy needed to perform these functions has changed significantly

over the past twenty years so that nore and nore of these functions are
del i vered by conputerized energy nmanagement systens.

7. The Steanfitter classification specification in existence since
February of 1970 has renmi ned unchanged. |t provides as foll ows:

STATE OF W SCONSI N
Steanfitter P.R

Cl ass Description

Definition:

This is journeynan steanfitter work.
Under general supervision, enployes in this
cl ass perform steanfitting wor k at t he

journeyman |level of skill, normally on a full-
time basis; however, other related duties may
al so be assigned as necessary. In addition,
positions in this class may also supervise and
i nstruct apprenti ces, hel pers and ot her
assi stants.

Exanpl es of Wirk Perforned:

Install, repair and replace steam pipes,
val ves, traps, fittings, connecti ons and
equi prrent .

Install heating and refrigeration systens.

Repai r hot wat er t anks, aut ocl aves,

sterilizers and other steam equi pnent.

May nmaintain, repair and calibrate the
nmore conplex thernostats, air condi ti oni ng
controls and water meters.

May maintain and repair power house steam
l'i nes.

Perform gas and arc wel di ng.

Direct and instruct apprentices, helpers
and ot her assistants in the trade.

Keep records.

Make reports.

Qualifications

Requi red Knowl edges, Skills and Abilities:

Thor ough knowl edge of t he t ool s,
equi prment, naterials, nethods and practices of
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35%

20%

20%

10%

the steanfitting trade.

Thor ough know edge of the occupational
hazards and safety precautions related to the
steanfitting trade.

Ability to read, interpret and work from
pl ans, involved drawings and sketches; ability
to supervise and instruct apprentices, helpers
and other assistants in the trade.

Skill in the use of all tools comon to
the steanfitting trade.

CGood physical condition, manual dexterity
and dependability.

A typical position description for a Steanfitter is as foll ows:

PCSI TI ON DESCRI PTI ON
Steanfitter

PCSI TI ON SUMVARY

Repair, install, and maintain heating and ventilating
equi prment, steam distribution systens and equipnent,
including high and low pressure steam according to
manufacturer's instructions, design specifications,
user requirenments and applicabl e codes.

GOALS AND WORKER ACTI VI TI ES

A Repair, mai nt ai n, r emodel and i nstall st eam
di stribution and condensate return systens.

Al. Equi pment to include high, nedium and |ow

pressure steam systens, reducing stations,
val ves, valve operators, steam traps, strainers,
etc.

A2. The ability to read and interpret building and
heating systens blueprints relating to steam
di stribution.

B. Repair, maintain, renodel and install heating and
ventil ating equi pnent and systens.

B1. Equi prent to include ventilating units, steam

absor ption units, boost er coils, heat

exchangers, thernostats and other sensing units,
danpers, flow control valves, filters, etc.

C Repair, maintain, renodel and install other building

equi prent .

Cl. Equi pment to include steam kitchen equipnent,
pumps of all types, air conpressors, condensors,
evapor at or s, wat er heat ers, t ube bundl es,
f ur naces, boi l ers, water and steam coils,

cooling towers, etc.
D. Performance of gas and arc welding as necessary and in

accordance with code requirements to service above
noted equi pnent and systens; welder certification as
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5%

5%

5%

9.
fol |l ows:

necessary.

Repair, maintain, renodel and install air gas Iines,
pneumatic controls and systens, refrigeration Iines,
et c.
Qperation of a conputerized energy managenent system
(JC- 85/ 40).
F1. Interpret data
F2. Adj ust field equi pnment
F3. Repair or nodify equipment to enable the system
to perform per specifications.
M scel | aneous Duti es
Gl. Maintain and submt time and material cost
records and work order forms.
Q. Q her duties as assigned.
The Maintenance Mechanic 3 position in April of 1973 was as
Mai nt enance Mechanic 3 SR 3-10
G ass Description
Definition:

This is a highly specialized and/or |ead
nmechani cal mai ntenance and repair wor k.

Enpl oyes in this class repair and maintain the
nost conpl i cat ed and intricate nmechani cal
equi pmrent associated with heating, ventilating,
air condi ti oni ng, refrigeration, boi | er
operation, fuel storage and dispensing and
el ectrical systens. Enpl oyes in this class nay
al so function i ndependent |y on a shift
responsible for an entire nechani cal naintenance
operation in an institution, or for an assigned
area of a conplex operation. Wrk at this |evel
is perfornmed under the mninmal supervision of a
program supervi sor or adm nistrator.
Exanpl es of Wirk Perforned:

Assigns work, Kkeeps time records, and
i nspects work when conpl et ed.

Perforns or coordinates the inspection,
repair and mai ntenance functions on heating and
ventilating equi prent i ncl udi ng boi l ers,
furnaces and their control units.

Maintains and repairs refrigeration and
fuel storage units, including punps and val ves.

Perfornms or guides the inspection, repair
and mai nt enance  of punps, sl udge r akes,
chlorinators and sewage disposal equipnent and
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their controls.

Performs or leads in the installation and
repair of air conditioners and climate control
devi ces.

Performs or guides in the nmaintenance and
repl acenent of electrical units such as notors,
switches and outlets.

Performs or leads in the installation and
repair of kitchen and laundry equipment and
appl i ances.

Performs or guides in the welding and
netal fabrication of new equi pnent.

Requi si tions suppl i es and r ecomrends
equi pnent for purchase.

O her assigned work may include tasks not
specifically enunmerated above which are of a
simlar kind and | evel .

Qualifications

Required Aptitudes, Know edges, Skills, and
Personal Characteristics:

H gh degree of nechani cal aptitude.

*Know edge of the operation, naintenance
and mnor repair of the electrical, plunbing,
heating, refrigeration, air conditioning, and
ot her nechani cal systens and apparatus conmonly
used in office and institutional buildings and
bui | di ng conpl exes.

Skill in making repairs and adjustments to
the nechanical devices, valves, booster punps,
fans, conpr essors, condensers, and sw tches

whi ch control such systens.

Ability to operate various types of power
and hand nachinery and tools used in mechanical
mai nt enance wor k.

Alertness in noting for necessary action
mal functions and possible unsafe conditions in
nmechani cal equi pnent.

Reliability, sense of responsibility, and
initiative to work productively for sustained
peri ods w t hout supervision.

Self reliance and initiative to solve nost
problems of a recurrent type without frequently
i nvol vi ng hi gher supervi si on.

*Know edge of occupational hazards and
safety precautions in the maintenance and use of
bui | di ng mechani cal systens, and careful ness and
al ertness in observing safety neasures.

*Capacity to use sound i ndependent
judgnent in an energency.
Hel pf ul , cooperative attitude t owar d

supervi sor and co-workers.

*Capacity, flexibility, and willingness to
continually learn and apply new and changing
nmet hods and procedures required by changes in
assigned facilities, equipnment, technology, and
work priorities and standards.

*WIllingness and adaptability to work
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under unpl easant conditions such as in dusty or
dirty areas, or in extrene heat, or cold.

*Physical ability to perform manual [ abor,
to clinmb, bend, craw, etc.

*Essential for entry into the class

Trai ni ng and Experi ence:

Five years of nechanical naintenance work
experience, including three years performng
progressively responsi ble and conplex repairs to
heating, ventilating, refrigeration, or other
nmechani cal buil di ng equi prent and systens.

Note: If special skills or know edges needed to
mai nt ai n, repair, or fabricate parti cul ar
equi prent are essenti al to successf ul
performance in a particular position, an option
limted to that area of work nmay be established
and up to three years of specialized experience
may be required.

10. From 1973 to the present, in particular in the nmid to |late 1980s,
Mai nt enance Mechanic 3's began to perform more duties relating to the

operation, maintenance repair, installation and calibration of electrical,
pneumatic, and digital controls for a wde variety of energy managenent
syst ens. On job sites where there were both Steanfitters and Maintenance

Mechanic 3's, the duties of the Miintenance Mechanic were nmuch nore
circunscribed that on job sites where no Steanfitters were enpl oyed. Clearly
by 1990, there was a substantial overlap in job duties between Steanfitters and
Mai nt enance Mechanic 3's with Steanfitter enployes attenpting to preserve their
work jurisdiction on the job sites where both classifications were enpl oyed.

11. Position descriptions for Mintenance Mechanic 3's and Engi neering
Technician 4, in particular those of Gegory Galecki and Mchael Traynor,
indicate that since 1987 and 1989, Maintenance Mechanic 3's and Engi neering
Technician 4's have been engaged in nonitoring, testing, adjusting, and
repairing pneumatic and electrical controls and equipment for conmerci al
heating and air conditioning according to specifications using handtools, test
equi prrent, and a JC- 85 conputer and power tools.

11. During the bargaining for the Intervenor's predecessor contract,
the State at the Intervenor's request, agreed to conduct a survey regardi ng the
possible reclassifications of certain Miintenance Mechanic 3 positions. In

early 1990 or 1991, the State undertook such a survey, and exam ned the
Mai nt enance Mechanic class specifications to determ ne whether or not these

classifications were outdated, in need of revisions, or nodifications. The
State did not, in the initial phases, review the class specifications of the
Steanfitter classification, nor did it audit particular Steanfitters or |ook at
the Steanfitter's field work. It did consider the possibility that a new

classification would develop from the survey, and from the outset, determ ned
that if such a new classification were created, it would place the position in
the bargaining unit represented by the Intervenor. Once the new HVAC
classification was published in draft form in July of 1991, the State did
consider the Steanfitter specification classification in response to objections
that were being voiced at the bargaining table by the Conplainants in Cctober
of 1991. The final revised version of the new HVAC Refrigeration Specialist
classification specification was adopted in February of 1992. It is as
fol | ows:
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STATE OF W SCONSI N
PGSI TI ON STANDARD

HEATI NG VENTI LATI NG Al R CONDI TI ONI NG ( HVAQ)
ANDY OR
REFRI GERATI ON SPECI ALI ST
| NTRODUCT! ON

Purpose of This O assification Specification

This classification specification is the basic
authority [under Ws. Admn. Code ER 2.04] for
making classification decisions relative to
present and future HVAC and/or Refrigeration
Speci ali st positions. Positions allocated to
this series are prinmarily responsible for
provi ding specialized HVAC and/or refrigeration
wor K. This classification specification wll
not specifically identify every eventuality or
conbination of duties and responsibilities of
positions that currently exist, or those that
result from changing program enphasis or
organi zational structures in the future. Rather
it is designed to serve as a framework for
classification deci si on- maki ng in this
occupational area.

I ncl usi ons

This classification enconpasses positions which
function as system experts in the HVAC and/or
refrigeration area. These positions nust spend
a significant portion of time (typically 90% or
nore) performng advanced work on HVAC and/or
refrigeration equipnent and systens. Thi s
classification is limted only to those few
positions which are specifically assigned to
perform advanced systens setup, nmoni toring,
adjustnent and control; troubleshooting, repair
and syst ens nodi fi cati on; pl anni ng and
coordi nating HVAC and/or refrigeration projects;
and would typically guide Mintenance Mechanics
in the maintenance and repair of sophisticated
HVAC and/or refrigeration equipnment systens.
The nore routine adjustnent, naintenance and
repair to the systens is typically performed by
positions allocated to the Mintenance Mechanic
series, however, sone routine work nmay be done
by these types of positions as an incidental
portion of their primary function as systens
experts.

Excl usi ons

Excluded from this series are the follow ng
types of positions:

1. Mai nt enance Mechani ¢ positions whose work
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may include HVAC and/or refrigeration
repair and i ntenance, but are not
assigned advanced systems control work
i nvol ving significant portion of the tine.

2. Facility Repair Wrker positions whose
wor k i ncl udes building and facility
nmai nt enance;

3. Engi neering Speciali st positions whose
work is primarily responsible for specific
aspect s of a | ar ger
archi t ecture/ engi neering managenent
program

4. Equi prment Fabri cat or, Mechani cian  and

Instrument Maker positions whose work
i ncl udes nmachi ning parts and instrunments.

5. Al l ot her positions which are nore
appropriately identified by other series.

Entrance Into This d assification

Enpl oyes typically enter this classification by
conpetitive exam nation. Recl assification into
this classification will be permtted only when
it can be denonstrated that the change in duties
and responsibilities justifying the class change
are a logical and gradual outgrowth of the
ori gi nal position's pr evi ous duties and
responsibilities.

C assification Factors

I ndi vidual position allocations are based upon
the ten Wsconsin Quantitative Evaluation System
(WEES) factors: Know edge; Di scretion;
Conplexity; Effect of Actions; Consequence of
Error; Per sonal Cont act s; Physi cal Effort;
Surroundi ngs; Hazards; and Leadwork/ Supervisory
Responsi bilities. Please refer to the WXES
Master CQuidecharts for explanations of each of
these factors and their corresponding |evels.

How To Use This d assification Specification

This classification specification is used to
classify Technical Bargaining Unit positions as
descri bed under Section B of this classification

speci fication. In nost instances, positions
included in this series wll be «clearly
identified by the classification definition
which follows below in Section II. However, a

position may evolve or be created that is not
specifically defined by the ~classification
definition. In classifying these positions, it
would be necessary to conpare them to the
classification definition based on the factors
described in Section E of the classification
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speci fication.
DEFI NI TI ON

HEATI NG VENTI LATING, AIR CONDI TIONING (HVAQ
and/ or REFRI GERATI ON SPEC!I AL| ST

This is advanced |evel HVAC and/or refrigeration
work performed under m nimal super vi si on.

Enployes in this <class troubleshoot, repair,
adjust, nodify and renodel sophisticated HVAC
and/or refrigeration control systens (pneunatic,
electric and electronic) and related nechanical
and el ectronic equipnent. These positions are
responsible for the nost specialized and
technically advanced environnental controls and
typically | ead M ntenance Mechanics in the nore
routi ne nai ntenance and repair of the systens or
perform this work incidental to their primry
function as the systens expert. These controls
are used to bal ance el ements such as outside vs.
inside tenperature, humdity and air velocity,
taking into consideration factors such as tine
of day usage, system capabilities and energy

ef ficiency. In addition, these enployes may be
responsi bl e for t he desi gn, devel opnent,
oper ation and ongoi ng mai nt enance of a

conputerized energy nmnagenent system used to
nmonitor and control heating and air conditioning
systens and report and make recommendations on
energy conservation procedures, controls and
activities.
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Representati ve Positions

Uni versity of Wsconsin River Falls

Acts as a consultant to contractors and
engi neers when changes or additions are being
nmade to the HVAC system Qperates, repairs and
per f or s preventative mai nt enance on al |

pneumatic controls including installation of new
controls on renodeling projects and energy
proj ects. Thi s i ncl udes revi ewi ng
speci fications, designing systens, setting up
reset schedules for nore efficient systens, and
providing data reports to provide a confortable
envi ronment . Prograns and operates the canpus
ener gy nmanagenment conputer.

Uni versity of Wsconsin Hospital and dinics

Installs, prograns and nodifies conputerized
digital control system Troubl eshoots, edits,
assenbl es, adjusts, nodifies and |oads control
strategies to efficiently manage HVAC units,
chillers, towers, punps and heat exchangers.

Troubl eshoots and replaces faulty el ectronic and

pneumati c har dware. Reconmends and sets up
program schedules for HVAC  equi pnent and
lighting to conserve energy. Trai ns operators

on workstation procedures used to nonitor and
control the facility.

EXAMPLES OF WORK PERFORMED

Heating, Ventilating, Air Conditioning (HVAQ
and/or Refrigeration Speciali st

Revi ew conput er output and individual conplaints
to locate, identify and troubleshoot controls,
equi pnment, and system nal functi ons.

Di sassenbl e and inspect malfunctioning controls
or equipnent to determ ne source of problem and
decide on appropriate action to correct the
pr obl em

Layout new and renodel old control systens.
Redesign existing controls and equipnent for
maxi mum ef fi ci ency.

Balance air and water flow distribution to
opti m ze system perfornance.

Read printouts and interpret the information
provided to nmke changes to the conputer
progranms which control the operation of fans,
chillers, punps, dampers, and controls.

Assist in the determnation to incorporate
existing systens with new equi prment.
Det er m ne ener gy managenent savi ngs and

conservati on.

Find and repair leaks in gas refrigerant units.
Maintain and repair pneumatic and electronic
control systens.
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Perform HVAC and/or refrigeration syst ens
analysis to recognize systens nalfunctions,
interpret conplex schematic diagrans and make
appropriate repairs or adjustnents to conplete
system

Review plans and specification for new and
remodel i ng projects and reconmend changes and/ or
nodi fi cations.

Start and stop chillers as required to neet
seasonal cooling requirenents.

V. QUALI FI CATI ONS

The qualifications required for these positions
will be determined at the tine of recruitment.
Such deternminations wll be made based on an
analysis of the goals and worker activities
performed and by an identification of the
educati on, trai ni ng, wor k or ot her life
experience which would provi de reasonabl e
assurance that the know edge and skills required
upon appoi nt mrent have been acquired.

13. Conpl ai nants and the State engaged in negotiations from May of 1991
until tentative agreenent on or around Decenber 10, 1991, and final |egislative
approval on or around February 2, 1992, which resulted in the collective
bargai ning agreenment referred to in Finding of Fact 4 above. The Chi ef
Negotiator for the State was Frederick J. Bau. Gary Hanmmren was a nenber of the
Conpl ai nants' bargaining team along with James Eliott, President of the
M | waukee Building Trades Council. From Cctober of 1991 when Conplainants
di scovered the draft HVAC classification specification, on at least five
separate occasions during bargai ning, Conplainants raised the issue of the new
classification with the State. The Conplainants felt that the positions shoul d
have been created as a Steanfitter position, and becone covered by the Building
Trades col |l ective bargai ning agreenent. They objected to the State's award of
work which they believe falls within their work jurisdiction to non-craft
enpl oyes in the WSEU bargaining unit. The State told them the positions had
been created through the bargaining process between the State and the
| nt er venor. It indicated that the classifications in question had been
historically part of the collective bargaining agreement with the I|ntervenor
and were not building trades positions.

14. Bau indicated that the State would not agree to the Conplai nants'
proposal and would be unable to cone to any different conclusions from those
whi ch had been reached in the WBEU contracts. From Bau's perspective, he told
Conpl ainants' that the bargaining table was not the place for either a
classification matter or a jurisdiction matter and suggested that the
Conpl ainants take the matter to the WERC or another forum During the course
of negotiations, the Conplainants nmade a proposal to delete the |anguage in the
Managenent Rights provision of the collective bargaining agreenent which
prohibits the State from negotiating matters such as original appointnments,
pronotions, job evaluations, position classification, position qualification

st andar ds, est abl i shnent and abolition of classifications and t he
classification system This proposal and the new HVAC position were
ef fectively abandoned after the second to the l|ast bargaining session of the
parties. Neither item was included in the new agreenent. No new | anguage

regarding work jurisdiction or work preservation was included in said agreenent
either.

15. The instant conplaint was filed by the Conpl ai nants on Decenber 30,
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1991. It was not verified. A grievance contesting the performance of work by
a HVAC Refrigeration Specialist, Tony Brown, was filed thereafter on
Sept ember 16, 1992, by Robert D. Decker, a Steanfitter, after the filing of the
initial conplaint. The grievance states, in pertinent part, the follow ng:

"The installation of Refrigeration, Heating and Air
Condi ti oni ng Equi prment and Pi pi ng whi ch has
historically been the work of the Steanfitter, which
falls under the Building Trades Bargaining Unit, has
been assigned to Tony Brown who is a HVAC Speciali st.
Thi s undernmi nes the union and discrimnates against it
nmenbers. It also, wundermines the wages paid the
Steanfitter, by al | owi ng per sons from another
Bargaining Unit to do this work at a | esser wage rate.

Thi s undermi nes the Building Trades Wage Rate and the
Prevai ling Wage Rate."

As "relief sought" the grievance reads as follows: "W want the work
i medi ately assigned to the proper dassification and Bargaining Unit, that
being the Steanfitters and the Building Trades Unit." The grievance was

processed through the second step of the grievance procedure, when the
Conpl ai nants chose not to appeal to the third step. Conpl ainants did not
exhaust their grievance arbitration procedure regardi ng said grievance.

16. At hearing, Intervenor WSEU with concurrence from the Respondent
State noved to defer and/or disniss the conplaint allegations arguing that the
parties had agreed to resolve such matters exclusively through the grievance
and arbitration procedures set forth in the 1992-93 agreenent between
Conpl ai nant and Respondent . Such notions were taken under advisenent. All
parties' post-hearing briefs contained argunents relating thereto.

17. The collective bargai ning agreenent between Conplainants and the
State contains an exception to the final and binding grievance arbitration
procedures set forth, nanely Paragraph 4 of Article |1, Section 1, which

empowers the Conmission to make determinations on new unit classifications
where the parties disagree as to their inclusion and exclusion from the
bargai ning unit through unit clarification proceedings. This is the exclusive
venue to raise unit placenent issues pursuant to the parties' agreenent.

18. Conpl ai nants have proceeded in the wong forum insofar as the
Conpl aint contains allegations regarding Respondent State's placenent of the
HVAC/ Refrigeration Specialist in the Intervenor WSEU s bl ue-col |l ar bargaining
unit or the renoval of Steanfitter positions fromthe Building Trades unit.

19. Insofar as the allegations involve the wongful or unilateral
removal of work from Conplainant's wunit, it is highly probable that the
subm ssion of this aspect of the dispute to the grievance arbitration process
pursuant to Article IV - Section 2 - Step 4 of the parties' collective

bargai ning agreement would result in an award constituting an interpretation
and application of the 1992-93 agreenent that would fully resolve Conplainant's
claims that Respondent State violated its duty to bargain by wunilaterally
removi ng work from Conpl ai nants' bargaining unit.

Based on the above and foregoi ng Findings of Fact, the Exam ner nakes the
foll owi ng

CONCLUSI ONS OF LAW

1. Because the collective bargaining agreement provides that the
Conmmission in a unit clarification proceeding has jurisdiction to resolve the
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unit placenment allegations set forth in the conplaint, Conplainants are in the
wong forum regarding these allegations, and therefore it is inappropriate for
the Examiner to consider said allegations in the instant unfair [abor practice
pr oceedi ng.

2. In view of Finding of Fact 19 wth respect to the
Section 111.84(1)(d) allegation, it is appropriate to defer the disputed
matters set forth in Finding of Fact 19 to the parties' contractual grievance
arbitration procedure for resolution of the related contractual interpretation
and application which should also resolve the clained violation of Section
111.84(1) (d).

3. Conpl ainants did not exhaust or attenpt to exhaust the grievance
arbitration procedure with respect to its claim of wongful assignnent and/or
removal of unit work as a breach of the parties' collective bargaining
agreenent and therefore, the Examner will not assert the jurisdiction of the
Conmi ssion to determ ne whether or not Respondent State committed an unfair
| abor practice within the neaning of Section 111.84(1)(e), Stats.

Based upon the above and foregoing Findings of Fact and Concl usions of
Law, the Exam ner issues the follow ng

ORDER 1/
1. The portion of the Conplaint alleging inproper unit placenment by
Respondent State in violation of Section 111.84(1)(d) and (e) is hereby

di sm ssed.

(Footnote 1/ appears on the next page.)

2. The portion of the Conplaint alleging unilateral wr ongf ul
assignnent of bargaining unit work in violation of Section 111.84(1)(d) is
hereby deferred to the parties' 1992-1993 grievance arbitration procedure.
Further Commission action with respect to this claim is hereby held in
abeyance. The Examiner will dismiss this aspect of the instant matter on
noti on of Conplai nant or Respondent upon a showi ng that the subject matter of
the clained violation of Section 111.84(1)(d), Stats. has been resolved in a
manner not clearly repugnant to the underlying purposes of the State Enpl oynent
Labor Rel ations Act. The Examiner will proceed to the nmerits regarding this
al | egation on the notion of

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The commission nmay authorize a conm ssioner
or exam ner to nmake findings and orders. Any party in
interest who is dissatisfied with the findings or order
of a commssioner or examiner may file a witten
petition with the commssion as a body to review the
findings or order. If no petition is filed within 20
days fromthe date that a copy of the findings or order
of the conmi ssioner or examner was mailed to the |ast
known address of the parties in interest, such findings
or order shall be considered the findings or order of
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the conmi ssion as a body unless set aside, reversed or
nodi fied by such conmi ssioner or examiner wthin such

time. If the findings or order are set aside by the
conmmi ssi oner or examner the status shall be the sane
as prior to the findings or order set aside. If the

findings or order are reversed or nodified by the
conmi ssioner or examiner the tinme for filing petition
with the commi ssion shall run fromthe time that notice
of such reversal or nodification is mailed to the |ast

known address of the parties in interest. Wthin 45
days after the filing of such petition wth the
conm ssi on, the commssion shall either affirm

reverse, set aside or nodify such findings or order, in
whole or in part, or direct the taking of additional
testinony. Such action shall be based on a review of
the evidence submtted. |If the conmission is satisfied
that a party in interest has been prejudi ced because of
exceptional delay in the receipt of a copy of any
findings or order it may extend the time another 20
days for filing a petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).
Conpl ai nants or Respondent State showing that said claim has not and will not
be resolved in a fair and reasonably tinely fashion on the nerits through
contractual grievance arbitration. 2/

3. The portion of the Conplaint alleging unilateral wr ongf ul
assignnent of bargaining unit work in violation of Section 111.84(1)(e) is
di sm ssed.

Dat ed at Madi son, Wsconsin this 6th day of Cctober, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Mary Jo Schiavoni /s/
Mary Jo Schi avoni, Exam ner

2/ Brown County, Dec. No. 19314-B (WERC, 6/83), p. 9.
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STATE OF W SCONSI N

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

BACKGROUND

Conplainant filed the initial conplaint on Decenber 30, 1991. It was not
verified. Respondent State nmoved to dismiss on this basis as well as other
grounds to be discussed below. Intervenor noved to intervene in this nmatter.
Conpl ai nant requested pernmission to file a First Amended Verified Conplaint.
In Dec. No. 27365-A, this Examiner granted Intervenor permssion to intervene,
the Conplainant permission to file a First Amended Verified Conplaint, and set
the remai nder of Respondent State's Mtions to Dismss for hearing. Heari ng
was held on February 8 and March 31, 1993, in which the undersigned heard
Respondent State and Intervenor's Mtions to Dismss on jurisdictional and
procedural grounds and the underlying nerits of the dispute.

POSI TI ONS OF THE PARTI ES

Conpl ai nant s

Conpl ainants maintain that the Steanfitter trade as it is universally
under st ood enconpasses plunbing and pipe fitting as related to the fabrication,
assenbly, installation, repair, servicing and maintenance of all refrigeration,
air conditioning, heating and/or other piping systens. The requirenments to
become a journeynman Steanfitter are quite extensive requiring a term of
apprenticeship of a mninmum of five years with another journeyman Steanfitter
and not less than 8,000 hours of training. Conpl ai nants point out that the
State has enployed Steanfitters in the classified service for nmany years in a
craft unit recognized under Section 111.825(1)(c), Stats. Noting that the
Steanfitter classification specification has not been revised since 1970, but
that the State expects successful applicants to be well versed in all aspects
of heat i ng, ventil ation, refrigeration and air conditioning systens,
Conplainants allege that the <class specifications contain the broadest
definition of Steanfitter duties. The State also devel ops enploye position
descriptions and publishes an enploynent bulletin within which it details
specific duties of the position which is posted and available. These position
descriptions nore specifically delineate the duties of each individual enploye.

Acknowl edging that the State as an enployer has also enployed a group of
non-craft enployes classified as M ntenance Mechanics who are represented in a
blue collar unit by Intervenor since the early 1970s, Conpl ainants argue that
initially their duties were dissimlar from those of steanfitters involving
only the ability to change filters. Over tine, the Maintenance Mechanics
assuned nore and nore job duties which were related to the Steanfitting trade.
According to Conplainants, even through 1989, only Steanfitters worked on
control systens or would redesign a control system Maintenance Mechanics were
not allowed to open any systens. The Conplainants maintain that, at |east on
the Madison canpus until 1989, Mai nt enance Mechanics sinply assisted
Steanfitters and never performed substantive Steanfitter work. Conpl ai nant s
allege that all of the duties found in the State's newy created class
specification of HVAC Refrigeration Specialist are duties traditionally
assigned to Steanfitters, and recognized as Steanfitter work, with the single
exception of supervising Mintenance Men. Conpl ai nants assert that although
the class specification for Miintenance Mechanic 3 existed prior to 1989, no
Mai nt enance Mechanic performed the work described therein in Mdison or at
Uni versity Hospital.

The Conpl ainants allege that only at the tinme of inplenentation and award
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of the HVAC classification to certain enployes did those former Mintenance
Mechanic 3's have their duties changed to further infringe upon the Steanfitter
craft jurisdiction. Wth the inplenentation of the new HVAC Refrigeration
Specialist dassification, non-craft enployes who are now reclassified, perform
the work thenselves rather than call a Steanfitter.

In creating the new classification, the Conplainants stress that
Respondent State had already determned to place the position in the
Intervenor's blue collar unit with no consideration being given to placing the
new position in the craft unit and no conparison being nade to the Steanfitter
class specifications until the Conplainants conpl ai ned about it. The result of
the creation of the new classification, beyond denial and at the very Ieast,
has been to create an overlap with Steanfitters' duties as reflected by the
Steanfitter class specification, the apprenticeship standards, and the job
postings for Steanfitters.

The Conplainants stress that in late 1991 when they becane aware of the
new classification and the job duties contained within, they objected at
negotiations for their 1992-1993 agreenent. According to Conplainants, on no
| ess than five occasions, both before inplenentation of the new classification
and after, the Conplainants brought their objections and concerns to the
bargai ning tabl e and denanded that the State bargain over the inplenentation of
this survey and class specification because it infringed on traditional craft
jurisdiction. The Conplainants contend that at no tine did the State agree to
bargain over the inplenentation of the new classification. To the contrary,
the State repeatedly responded that the subject was sonething that the State
woul d not address at negotiations, the concern would not be renedied at the
bargaining table, and indicated that Conplainants should take the problem
el sewher e. Conplainants maintain that the State has not disputed that it
refused to bargain about this issue, nor did it refute this fact at hearing.
By the tine the subject had arisen in negotiations, the decision had already
been nade. Receiving no satisfaction and being told to take their conplaint
el sewhere, Conplainants maintain that they then filed the instant unfair [|abor
practice conplaint.

In Conplainants' view the record established that there is a substantial
overlap between the duties of Steanfitters and the duties perforned by the new
HVAC/ Refri gerati on Specialists. The work is alnbst identical and no reliable
distinction can be found in describing the difference between the two
positions. Conplainants argues that the new classification is not an outgrowth
of the Maintenance Mechanic series of positions but an attenpt by the State to
carve out a separate classification fromthe Steanfitter trade and to place it
into the non-craft, blue-collar bargaining unit.

Conpl ainants claimthat the State has refused and continues to refuse to
bargain over a mandatory issue. Li kening the State's decision to create the
HVAC classification and assign it to another bargaining wunit to the
subcontracting cases, Conplainants argue that the State is sinply substituting
one group of enployes for another in performng the work. CGting federal
precedent, specifically University of Chicago v. NLRB, 514 F2d 942, 949 (7th
CGr. 1975), the Conplainants argue that the decision to transfer certain types
of work fromone local union to another |ocal union, both of which represented
certain of the enployer's enployes was a mandatory subject of bargaining.
Conpl ai nants assert that the State does not dispute that it failed to bargain
with them over the decision to deternmine what duties the HVAC Refrigeration
Specialist would perform and in what bargaining unit the duties would be
per f or med.

In response to anticipated State argunments that the Sate is prohibited
from bargai ning over the issue in question, Conplainants stress that they did
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not request bargaining over whether the newy established HVAC classification
belongs in the craft wunit or the non-craft blue collar wunit, but rather
requested bargai ning over whether any new classification could consume |ong-
recogni zed Steanfitter duties. Conpl ainants are not even arguing that the
State cannot establish the new classification, but sinply that it cannot
transfer Steanfitter duties to the new classification and then place it in a

different bargaining unit. In Conplainants' view, the prohibition against
bargaining found in Section 111.91, Stats., does not apply to these factual
circumstances. In this case, Conplainants insist that they have requested that

the State bargain about an infringement on their work jurisdiction and the
State has refused to bargain.

Conpl ai nants al so assert that the State is in violation of the parties'
collective bargaining agreement by its failure to review the new HVAC
Refrigeration Specialist classification at the Union's request, pointing to the
express language in Article Il, Section 1. The plain nmeaning of the |anguage
is that if and when new "unit classifications" are created, the State has a
duty to bargain about themw th the Conpl ai nants.

In response to State contentions that the Conmmission is wthout
jurisdiction to decide the Section 111.84(1)(e) claim since the Conplai nants
failed to exhaust the contractual grievance procedure, Conplainants naintain
that the issue for determnation is not a question for an arbitrator but, as
the contract provides, for the Wsconsin Enploynent Relations Conm ssion. An
arbitrator would not have jurisdiction over the dispute. In Conplainants' view
the VERC is the final arbiter for the violation asserted, not an arbitrator.
Many, if not nost arbitrators when presented with the question, have refused to
deci de whether the statutory duty to bargain has been viol ated. Conpl ai nant s
cite cases for the proposition that deferral is not required where the parties
have wai ved the arbitration provision. As additional argunents, Conplainants
mai ntain that because the State never noved to defer to arbitration, never
submitted exhaustion as an affirmative defense, and never offered to arbitrate,
it has waived its opportunity to claimthat arbitration is the proper forum
Because the State refused to discuss the nmatter at negotiations, it follows
that it failed to offer to take the issue to the WERC

According to Conplainants, the question presented in this case is nore
than whether the language in Article Il, Section 1 is construed in their favor,
it is whether or not the creation of the new classification and the granting to
it of certain job duties, in these circunstances, constitutes a mandatory
subj ect of bargaining. The issue requires a statutory construction in addition
to a contractual interpretation. Conpl ainants also contend that deferral is
i nappropriate because the case involves an inportant issue of law, an issue of
first inpression, whether the State has a nmandatory duty to bargain over the
creation of a new classification which causes an undeni able overlap of duties
between that new classification and a |ong-recognized building trades craft.
Conpl ai nants assert that the decision is of paranount inportance and requires a
Conmi ssi on determ nation on whether this subject triggers a duty to bargain.

Even assuming that the breach of a collective bargaining agreenent
allegation falls victim to failure to exhaust internal grievance procedure
clains, the refusal to bargain allegation should not be dism ssed because there
is no contractual remedy for such a claim and exhaustion is logically
unat t ai nabl e. Noting that the grievance was not even filed until after the
prohi bited practice conplaint was filed and was withdrawmn so as to avoid
duplicate consideration, Conplainants argue that the failure to exhaust
i nternal remedies argunment nust be rejected because 1) a party cannot exhaust a
procedure which does not cover the type of dispute in question; and 2) no
grievance had been filed at the tine the prohibited practice conplaint was
brought, so there was nothing to exhaust. Conpl ai nants submt that they are
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free to choose the forumin which they charge a violation of state | aw and have
chosen the VERC.

Wth respect to Respondent and Intervenor allegations that the "zipper
clause" wthin the parties' collective bargaining agreement bars the
Conmi ssion's consideration of the nmatter, Conplainants argue that for the
opposing parties to prevail on such a claim they nmust show that the matter was
fully discussed and consciously waived. G ting National Labor Relations Board
precedent, 3/ Conplainants argues that even where a waiver clause is stated in
sweeping terns, if froman evaluation of the negotiations it appears that the
particular matter in issue was not fully discussed or consciously explored, the
zi pper clause does not create a waiver. This standard is not met in this case.
According to Conplainants, the matter was far from fully discussed. Every
time the Conplainants brought the matter to a discussion, it was inmediately
di smssed by the State's negotiators and made clear that they would not discuss
it. Mor eover, the Conpl ainants never yielded or waived their interest in the
matter. They never stopped protesting the creation of the new classification
and its placenent in the AFSCMVE unit.

Wth respect to the nerits, Conplainants are certain that the evidence
reflects that the duties assigned to the new classification belong to the
Steanfitter craft, plain and sinple. They stress that there is no doubt that
the State has a duty to bargain over the placenent of those duties, even if
only some of themare involved, and its refusal to do so viol ates SELRA

Respondent State

Respondent State first questions the jurisdiction of the WERC on the
grounds that it did not and does not now procedurally have jurisdiction over
the instant conplaint. Pointing out that it is undisputed that Conplainants
did not file a verified conplaint when they initially filed a docunent
identified as the initial conplaint on Decenber 30, 1991, Respondent takes
issue with the Examner's ruling that such failure to file at that time was not
fatal to the WERC s jurisdiction.

Looking at the WERC formfor conplaints reveals that it contains standard
| anguage, which includes "Notary Seal", a clear indication in Respondent's view
that verification is required. To hold otherwi se, it asserts, sends the wong
nmessage regarding conpliance with the statutes, forms, and adm nistrative code
provi sions enacted pursuant to the statutes. Cting ERB 22.02, Respondent
argues that it is nandated that a facsimle of the WERC s form nust be used and
the original nust be verified. According to Respondent State, the filing of a
verified conplaint is jurisdictional to the WERC proceeding and conducting a
hearing. |If a verified conplaint is not filed the WERC cannot act. Respondent
argues that the anmended and verified conplaint filed on or about Decenber 3,
1992, does not create jurisdiction back to Decenber 30, 1991. It subnits that
if the action was not statutorily comenced at the point furthest back in time,
an anended pl eadi ng cannot cure that defect. Any new action stemmng fromthe
amended verified conplaint nust be dismissed as it conmenced nore than one year
fromthe alleged conduct which constituted the unfair |abor practice.

The State insists that the ultinmate question for resolution is whether
the HVAC/ Refrigeration Specialist classification specification is a "new unit
classification" pursuant to page 3, paragraph 4 of Article Il, Section 1.

If the answer is in the negative, there cannot be a violation of either
Secs. 111.84 (1)(d) or (e), Stats. Rel yi ng upon record evidence provided by

3/ Unit Drop Forge Div., Eaton, Yale and Towne, Inc., 68 LRRM 1129, 1131
(1968) and Rockwell TInternational Corp., 109 LRRM 1366, 1367 (1982).
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the State's survey coordinator, the State maintains that certain non-
Steanfitter positions in state service have been performng HVAC and related
duties as far back as the creation of the "old" class specification twenty
years ago. It clains that the duties perforned by the fornmer Mintenance
Mechanic 3 positions are the same duties perforned by positions which were
real l ocated to HVAC Refrigeration Specialists as a result of the survey. Under
no construction of the record evidence can the HVAC Refrigerati on Specialist be
found to be a "new unit classification."

In this sane vein, the State argues that commonly-accepted neaning and
statutory references are crucial in establishing that the HVAC position is not

a "new unit classification". Wi | e Respondent State concedes that the class
specification in dispute is "new in that it did not exist prior to
February 9, 1992, Respondent argues that the term "unit" means "bargaining
unit". Gting the Section 230.09(1), Stats., statutory mandate and applicable

provisions of the Wsconsin Admnistrative Code which provide that the State
Department of Enploye Relations has the authority to allocate positions to an
appropriate classification and to establish, nodify or abolish classifications
as the needs of the service require, the State submits that it enjoys exclusive
jurisdiction over such nmatters. It stresses that Section 111.91(2),(b)2
Stats., prohibits bargaining on certain matters, including policies, practices
and procedures of the "civil service nerit systent and in particular "position
classification", "establishnent and abolition of classification, and allocation
and reall ocation of positions to classifications." Accordi ng to t he
Respondent State, it is clear that a "new unit classification' is a newy-
created class specification used to classify positions which perform duties
that belong in a particular collective bargaining unit represented by a
particular bargaining unit representative --- here, the Conplainants. In the
State's view, the duties perforned by the positions classified pursuant to the
new class specification are not duties which have been perforned by
Steanfitters, and the new classification is not a "new unit classification."

Respondent is adamant in its contention that the "old" «class
specifications for positions now reallocated as HVAC Refrigeration Specialists
clearly establish that non-Steanfitter positions have performed the disputed
duties since April of 1973. Stressing that the Conplainants' Business Agent
does not dispute that the "old" Miintenance Mechanic 3 series lists duties
which he clains are "Steanfitter" duties, the Respondent asserts that DER does
not put duties into a class specification unless the position is in fact
performng those duties. According to the State, it is fair to conclude that
the Steanfitter class specification and the "old" Mintenance Mechanic class
specification existed side by side for about 19 years. In the State's view,
Conpl ai nants' silence, inaction, and acqui escence over the years underm nes any
contention that such duties are exclusively to be performed by Steanfitters.
There is no credi ble evidence that the HVAC Refrigeration Specialist positions
only recently started performing alleged Steanfitter duties wth the
i mpl erentati on of the survey on February 9, 1992 or that those positions only
started performng alleged Steanfitter duties shortly before July of 1991. The
past practice is one of shared responsibilities.

Addressing the nmerits of the refusal to bargain and breach of contract
al | egations, Respondent points to the nost recent «collective bargaining
agreenment between the parties to refute these claims. According to the State,
on five separate occasions the Conplainants brought their concerns to the
bargai ning tabl e and on each occasion the State took the position that this was
Intervenor's work and Conpl ai nant could pursue this before the Comm ssion. At
the sane time Conplainants attenpted to address the problem by proposing to
del ete the Managenent Rights |anguage from the contract which related to the
State's rights and authority to create and abolish classifications and
determine status resulting from position reallocations. Not only were the
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Conpl ai nants seeking to bargain on a prohibited subject of bargaining, but
their efforts highlight the fact that the State has the absolute right to
create the HVAC/ Refrigeration Specialist classification, to assign and reassign
classifications to salary ranges, and to allocate and reallocate positions to
classifications and to determine an incunbent's status resulting from positions
real | ocati on. There is no other reason, the Respondent asserts, why
Conpl ai nants woul d seek to limt the State's authority. Conplainants' conduct
at the table closes the door on these argunents because it dropped its proposal
to delete the above-referred to managenment rights |anguage at or after the
second-to-t he-| ast negoti ati on sessi on and st opped nment i oni ng t he
HVAC/ Refri geration Specialist matter at or around the same tine. The current
agreenent contains no nmention of any |anguage regarding non-Steanfitters
performng Steanfitter work. In sum the State argues that Conplainants
brought the matter up on several occasions; Respondent indicated that it did
not agree and would not agree to Conplainants' position that the work was
exclusively Steanfitter work; and eventually, Conplainants dropped their
demands and entered into a collective bargai ni ng agreenent.

More inportantly, in Respondent State's view, the agreenent contains a
very strong, clear and expansive "zipper clause" that |eaves no doubt that
Conpl ainants had their chance at the table. The State mintains the
Conpl ai nants have waived any rights to bargain about the HVAC classification
and related issues because they raised and abandoned those topics during
bargai ning and signed an agreenent containing such a zipper clause.
Conpl ainants, in the opinion of the Respondent, are contractually precluded
from proceeding herein and the State is not required to bargain over the
matter.

In response to Conplainants' assertions, Respondent  argues that
Conpl ai nants' entire case is based upon what a few enpl oyes enpl oyed i n Madi son
claimto be the case. This limted testinmony is far outweighed by the other
evi dence. In response to Conplainants' argunents that Respondent State's
action are analogous to subcontracting out the work, the State insists that
subcontracting does not arise if positions within State service continue to
perform the sane duties under a new classification specification. Respondent
also clains that there is no |aw to support such a contention.

The State requests that the instant conplaint be dismssed in its
entirety.

| NTERVENCR

Intervenor WSEU notes that the instant litigation challenges the unit
pl acenent of those classified in the HVAC series. This, it argues, should be
acconplished by a unit clarification, not a conplaint case. The instant case,

in the Intervenor's view, is also an attenpt to resurrect a grievance decl ared
dead |l ong ago, and to arbitrate sane which cannot be done in the instant forum

According to the Intervenor, there is no substance to the failure to
bargai n charge because Conplainants sought to include the HVAC Refrigeration

Specialists within their bargaining unit and failed to do so. The State
bargained by dealing with Conplainants' proposal on the nerits; it sinply
failed to acquiesce to their demands. In the alternative, Intervenors assert

that the Conplainants waived their demand to bargain over the issue when they
subsequently reached tentative agreement with the State and ratified sane
wi t hout | anguage preserving their position vis-a-vis the HVAC classification.
Intervenor insists that the State was ready, willing, and able to proceed to
arbitration on this issue but that the Conplainants chose not to proceed to
arbitration.
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Arguing in the alternative, the Intervenor WSEU clains that if the nerits
are addressed, the result is the sane. HYAC is not a "new' classification
because the work currently being performed by HVACs has historically been
performed by Mintenance Mechanics or by other enployes in the blue collar or
techni cal bargaining unit represented by the Intervenor for nmany, many years.

Intervenor asserts that the doctrine of deferral requires dismssal.
Cting WERC adoption of the NLRB's Collyer Insulated Wre 4/ doctrine,

Intervenor stresses that all three primary requirenents for deferral are
sati sfi ed. The dispute arises within the confines of a long and productive
bargai ning history. Both parties indicate a wllingness to resort to
arbitration. Lastly, the contract and its neaning nmust be the center of the
di spute. Intervenor stresses that the Conplainants did pursue a grievance

under their collective bargaining agreenent but abandoned it after the second
step of the grievance procedure. The dispute is one of contract interpretation
best decided by an arbitrator and not the WERC. Once the arbitrator resolves
the contract interpretation issue, it will become clear whether the State has a
contractual duty to bargain over the HVAC classification.

Intervenor avers that the "exhaustion of renedi es" doctrine also requires
di smi ssal . Because t he Conpl ai nant s failed to exhaust t he
grievance/arbitration procedures established in their collective bargaining
agreement with the State, dropping a grievance at the third step, the WERC
should not entertain the allegations contained therein. Because they have
failed to timely pursue the grievance, it should be considered resolved based
upon the State's |ast response denying the grievance.

In response to Conplainant's argunent that the State's action in
unilaterally creating the HVAC classification and transferring traditional
steanfitter work to that classification is tantanount to "subcontracting",
Intervenor maintains that this argument stretches the traditional definition of

subcontracti ng. In Intervenor's view, the State is nerely assigning work to
qualified enmployes within its managerial prerogatives as set forth in the
managenment rights clause of the parties' agreenent. It is not subcontracting

with a separate business entity and has no duty to bargain over this assignnent
of work.

WBEU, like the State, also contends that the express |anguage of the
col l ective bargai ni ng agreenent creates a bl anket waiver of the duty to bargain
and that the allegations contained in the conplaint cannot survive this
| anguage. Intervenor further asserts that the Conplainant's failure to pursue
the classification issue at the bargaining table creates a waiver of the
State's duty to bargain over the sane issue. \Were Conplainant is rebuffed at
the table and fails to pursue the issue to the fullest extent, a waiver must be
found or Conplainant would be free to resurrect any issue on which it failed to
achieve its bargaining goals during the termof the agreenent.

Mor eover, Intervenor nmintains that the relevant facts do not support the
merits of Conplainant's argunments because the HVAC Refrigeration Speciali st
specification is not a "new' classification but rather an outgrowth of a series
of Mai ntenance Mechanic duties. According to Intervenor WSEU, HVAC and its
predecessors have been around for a long tine at many of the State's job
| ocations. The classification is not of recent origin, having existed since at
least April of 1973. It is sinply not a "new' classification. In any event,
the duty to bargain over new unit classifications only applies when a new y-
created classification belongs in the same bargaining unit.

4/ 192 NLRB 837, 77 LRRM 1931 (1971).
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WSEU stresses that the HVAC classification does not inproperly encroach
upon any Steanfitter duties. It notes that neither the Steanfitter class
specification or the collective bargaining agreenent between the State and the
Conpl ainants contains a clause which guarantees Steanfitters the exclusive
right to perform work listed in the Steanfitter class specification. Unl ess
the State agrees to such a proposition, Steanfitters must coexist wth other
classifications which also possess the right to perform such work, nanely the
HVAC cl assi fi cati on.

Arguing in the alternative, WSEU contends that if the State does have a
duty to bargain, it has fulfilled that duty by its behavior in negotiations.
It has done so by addressing the matter in negotiations, by responding to the
grievance filed by Steanfitter Bob Decker, and by evincing a willingness to
arbitrate.

Based upon this rationale, the Intervenor also requests that the
conpl ai nt be di sm ssed.

DI SCUSSI ON

Respondent State argues that Conplainants are bound by the filing of
their original unverified conplaint, so that the action is now untinmely. The
Exami ner has rejected that argunent in Decision No. 27365-A and declines to
reconsi der Respondent's objection at this tine.

Intervenor, with the concurrence of the Respondent State, argues that the

Conmi ssion should refuse to assert jurisdiction over the dispute, or in the
alternative, defer the nmatter to the parties' grievance arbitration procedure.
Frankly, this Exami ner doubts whether the Intervenor WSEU, which is not a
party to the collective bargaining agreenent in question, has standing to

advance these argunents. Si nce, however, Respondent State has joined in the
Intervenor's notions on the record at the hearing, it is unnecessary to make
such a determination. The Examiner wll entertain these argunents as if

Respondent State had advanced them

The parties' collective bargaining agreenent does contain a procedure
providing for final and binding arbitration, Article IV, Section 2, Step 4.
The parties, however, have expressly created an exception to this agreed-upon
final and binding arbitration procedure, Paragraph 4 of Article Il, Section 1.

This provision states that the parties will review all new unit
classifications and if unable to reach agreenent as to their inclusion or
exclusion from the bargaining unit, "shall submt such classifications to the
W sconsin Enployment Relations Commission for final resolution.” Ther ef or e,
contrary to the contentions of the Intervenor and the State, it is evident that
an arbitrator does not have jurisdiction over such a dispute. The parties gave
the WERC final authority in this regard through the unit clarification process.

They clearly anticipated situations where they may not be able to agree as to
whet her a newl y-created classification is to be included in or excluded from
the bargaining unit. The |anguage directly addresses this possibility and
provides the sole nethod for resolution of disputes involving unit placenent.
Review of the Respondent State's decision to place the HVACG Refrigeration
Specialist classification in the blue-collar unit represented by Intervenor
WSEU including the allegations in the conplaint and the evidence adduced at
hearing, nust be achieved by way of unit clarification before the Conmnm ssion
and not through arbitration.

Furthermore, this review of the disputed classification through unit
clarification process, and not through the instant conplaint proceedings, wll
fully resolve all issues related to Conplainant's wunit disposition clains
including the allegation that Respondent State is wunilaterally renoving
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positions from the bargaining unit. Unit clarification is the bargained-for
proceeding for resolution of wunit placenent issues, not an unfair |abor
practice proceedi ng before an exam ner. 5/

Absent a showing that Respondent State is effectively repudiating the
parties' «collective bargaining agreenent by the wholesale renoval of unit
positions, which is clearly not the case before this Examiner, the parties
should be held to their ~contractually negotiated procedure, a unit
clarification proceeding, to resolve these allegations. Conplainant is making
its argunents in the wong forum and the allegations of the conplaint which
relate to inproper unit placement or the rempval of bargaining unit positions
are not properly before this Exam ner. By express inclusion of Article 11,
Section 1, Paragraph 4 into their collective bargai ning agreenment, the parties
have waived any right to resort to an unfair |abor practice proceeding for
di sposition on the unit placenent issue. Therefore, the allegations of the
conplaint which relate to unit placenent or the renoval of positions from the
bargai ning unit are di sm ssed.

The conplaint, however, in the view of this Exam ner, also contains
al | egations of wongful or inproper assignnent of Conplainant's bargaining unit
wor k. These allegations do not, contrary to Conplainant's assertions, fall
within the exception to the grievance arbitration provision, Paragraph 4 of
Section 1 of Article Il which deals exclusively with unit placenent issues.
Both the Section 111.84(1)(d) and (e) clains of wongful assignment of work
duties involve matters which are arguably addressed in the collective
bar gai ni ng agreenent and subject to its final and binding arbitration clause.
The agreenent contains a nmanagenment rights clause and various other provisions
whi ch set forth the respective contractual rights of the parties.

Cenerally speaking, where the parties have bargained a procedure for
final and binding inpartial resolution of disputes over contractual conpliance,
the Comm ssion generally will not assert 1Its statutory jurisdiction under
Sec. 111.84(e), Stats., to resolve breach of contract clainms because of the
presuned exclusivity of the contractual procedure and a desire to honor the
parties' agreenment. 6/ It is evident that Conplainants have not exhausted the
grievance arbitration procedure wth respect to the work assignnent
al l egations. They did not process Bob Decker's grievance to arbitration.

G ven the position of Respondent State at the hearing in concurring with
Intervenor's Mdtions, the Examiner is unwilling to conclude that the State has
wai ved its contractual right to proceed to arbitration before an arbitrator on

this portion of the instant conplaint. To hold otherwise, allows the parties
to circunvent their agreed-upon dispute resolution procedures and is contrary
to Conmm ssion policy. Accordingly, the undersigned declines to assert the

Conmi ssion's jurisdiction regarding the Section 111.84(1)(e) breach of contract
al l egation insofar as it relates to job assignnment or work duti es.

5/ Because there are no tine limts to the filing of a unit clarification
proceeding before the Commission, this forum is still available to
Conpl ai nant s.

6/ State of Wsconsin, Dec. No. 20830-B (VERC, 8/85).
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Wth respect to the Section 111.84(1)(d) allegation, as it relates to
i nproper job assignment of Steanfitter bargaining unit work, disposition on the
nmerits in the arbitral forum will in all probability resolve the underlying
statutory issue in a manner not repugnant to SELRA. 7/ Accordingly, deferral
of this portion of the conplaint is appropriate provided the Respondent State
agrees to the filing of a grievance and to waive procedural objections which
m ght bar a determi nation on the merits.

Dat ed at Madi son, Wsconsin this 6th day of Cctober, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Mary Jo Schi avoni /s/
Mary Jo Schi avoni, Exam ner

7/ Brown County, lbid., p. 13, where the Conm ssion hel d:

Sec. 111.70(3)(a)4 refusal to bargain allegations wll be

referred to the contract grievance arbitration forumin
appropriate cases in which the Respondent objects to
Conmi ssion exercise of jurisdiction in the matter.
Such deferral advances the statutory purpose of
encouragi ng voluntary agreenents by not wundercutting
the nethod of dispute resolution agreed upon by the
parties in their collective bargaining agreenent.
I ndeed, if the Conmission were to indiscrimnately hear
and decide every claimthat a party's all eged deviation
froma contractually specified standard is an unl awf ul
uni | at eral change refusal to bargain, it would
undermne the Conmission's l|ongstanding policy of
ordinarily refusing to exercise its Sec. 111.70(3)(a)5,
Stats., jurisdiction absent exhaustion of contractual
gri evance procedures.

In sum because Respondent has consistently urged WERC
deferral of the disputed claim of unlawful unilateral
change in overtime assignnent procedures to the
contract grievance arbitration procedure and because
there is a substantial probability that subm ssion of
the nerits of that dispute to that arbitral forumwl|
resolve the claimin a manner not repugnant to MERA,
deferral is appropriate in this aspect of the case.
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