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FI NDI NGS OF FACT, CONCLUSI ON CF LAW AND ORDER

Hartford El enentary Education Association, Cedar Lake United Educators
Counci|l filed a conplaint with the Wsconsin Enpl oynent Rel ations Conm ssion on
August 18, 1992, alleging that Hartford Joint School District No. 1 had
conmmtted prohibited practices within the nmeaning of Sec. 111.70(3)(a)4,
Stats., when it unilaterally increased the nunber of student contact m nutes
for certain teachers by inplenenting a new definition of full tine and then
refused to bargain over the corresponding inpact. The Conmi ssion appointed
Ral eigh Jones to act as Examiner and to nake and issue Findings of Fact,
Concl usi ons of Law and Order, as provided in Sec. 111.07(5), Stats. A hearing
was held in Hartford, Wsconsin on Novenber 11, 1992, at which tine the parties

were given full opportunity to present their evidence and argunents.
Afterwards, the parties filed briefs, whereupon the record was closed February
12, 1993. The Exam ner has considered the evidence and argunents of the

parties, and now nmakes and issues the foll owi ng Findings of Fact, Concl usion of
Law and Order.

FI NDI NGS OF FACT

1. Hartford El ementary Educati on Association, hereinafter referred to
as the Association, is a labor organization with its offices |located at Cedar
Lake United Educators Council, 111 North River Road, Wst Bend, Wsconsin
53708.

2. Hartford Joint School District No. 1, hereinafter referred to as
the District, is a municipal enployer with its offices |ocated at 600 Hi ghland
Avenue, Hartford, Wsconsin 53027. The School Board is an agent of the
District.

3. The Association and the District have been parties to a series of
col l ective bargaining agreenents, including one in effect from August 27, 1989
t hrough August 26, 1992. That agreenent contained, anong its provisions, the
fol | owi ng:



ARTICLE 111
BOARD FUNCTI ONS

3.01. It is recognized and agreed by the Association that the
Board has and wll continue to retain the exclusive rights and
responsibilities to operate and manage the school system and its
programs, facilities, properties and teaching activities of its
enpl oyees, unless such rights and responsibilities are specifically
abridged, delegated or nodified by another provision of this
Agr eenent . I ncl uded in t hese excl usi ve rights and
responsibilities, but not limted thereto, are:

(b) The direction of all the working forces in the system
including the right to hire, pronbte, suspend, denote,
di scharge, discipline, lay off or transfer enployees;

(c) The creation, conbination, nodification or elimnation
of any teaching position or departnent deenmed advi sable
by the Board;

(d) The determination of the size or conposition of the
working force, the allocation and assi gnnment of work to
enpl oyees, the determination of the wrk to be
performed by the working force, the determ nation of
policies affecting the selection of enployees, the
establishnent of quality standards and evaluation of
enpl oyee performance, and the determnation of the
conpetence and qualifications of the enployees;

ARTI CLE Xl
DAILY CLASS LOAD

11.01. The Adnministration wll make reasonable efforts to
mai ntain nornal class loads for teachers by schedul e nodification
or through the enploynent of additional part-time or full-tinme
qual i fied teachers.

ARTI CLE XXI 11
PROFESSI ONAL COVPENSATI ON

23.01. Travel Ti ne.

(a) Teachers who travel daily to one school wthin the
District shall receive one hundred dollars ($100.00)
per year for mileage and inconvenience. For each
addi tional school traveled to, teachers shall be paid
at the rate of one hundred dollars ($100.00) per year
per school. Part tine travel wll be adjusted
accordingly.

(b) Pupi | Personnel enployees travelling (sic) outside the
District to serve Pupil Personnel Cooperative Schools
shall receive twenty one cents ($.21) per nile, wth
paynent being nade in the manner presently provided,
except that any teacher hired for or transferred to a
Pupi | Personnel Cooperative School after the 1983-1984
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school year will not be paid nileage to the teacher's
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first assigned school nor home from the |ast assigned
school . M | eage between school assignnents would be
pai d.

ARTI CLE XXXl
REDUCTI ON | N FORCE

31.01.In the event of a layoff of enployees in the bargaining
unit t take effect at the beginning of a school vyear, a
prelimnary notice of such layoff shall be given no later than the
previous May 1 and a final notice no later than the previous June
1. In the event of a layoff of such enployees to take effect at
t he begi nning of the second semester, a prelimnary notice of such
| ayoff shall be given no later than the previous Decenber 1 and a
final notice no later than the previous January 1. Such layoffs
will be in the inverse order of appointnent of such enpl oyees who
are then currently enployed within the specific grade, subject
area, teaching area or job function involved in the |ayoff. Any
enpl oyee affected by the layoff may, if the affected enployee has
nore service with the District, displace the enployee with the
| east amount of service with the District in the affected
enpl oyee's area of certification. An enpl oyee's appoi ntnent date
refers to the first day the enployee is scheduled to start
enploynent in the District. |In the event two (2) or nore enpl oyees
have the same appointment date, the order will be determned by a
coin toss. This coin toss will occur the first day of the start of
enpl oynent .

31.02. Enpl oyees will be reinstated to vacancies inversely to
the order of layoffs, if certified for available vacancies.
Teachers or other enployees who fail to reply within ten (10)
cal endar days after receiving notice shall lose all recall rights,

provi ded, however, that if the inability to return to work on the
date specified in the notice is caused by a serious nedical
condition which requires the enployee to be under the care of a
i censed physician, then such enployee will not lose recall rights
for a future recall. Recall notices will be sent by certified
mail, return receipt requested, to the teacher's |ast address on
file in the District and will be deenmed received on the date listed
on the return receipt.

31.03. Teachers and other enployees wll receive no service
credits for any tinme on layoff, but shall not |ose prior service
credits unless such teacher or other enployee is on layoff for

thirty-six (36) consecutive cal endar nonths. Teachers and ot her
enpl oyees who are on layoff for thirty-six (36) consecutive
calendar nonths shall also lose any recall rights. No new

appoi ntments to teachers or other enpl oyees nay be nade while there
are laid off teachers or other enployees who have recall rights who
are available and qualified to fill avail abl e vacanci es.

31.04. Laid off teachers and other enployees nay, if they
desire, be placed on a substitute list and shall have priority in
the calling order of substitute teachers if they are qualified and
avai l abl e for such substitute work. Any teacher on layoff shall,
while on layoff, be allowed to enter into a contract of enploynent
with another school board, notw thstanding the provisions of
Section 118.22(2), Ws. Stats

31.05. A teacher laid off wll be granted a nonetary
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consideration of two hundred dollars ($200.00).

4. In Novenber, 1991, the School Board becanme concerned that some of
the District's full-tinme elenentary art, nusic and physical education teachers
were averagi ng substantially |ess student contact time per day than were other
cl assroom teachers. Specifically, classroom teachers averaged 295 m nutes per
day of student contact tine, while art teachers averaged 241 mi nutes per day,
nmusi ¢ teachers averaged 197 mnutes and physical education teachers averaged
214 mnutes per day. The Board responded to this situation by deciding to give
the elenentary art, music and physical education teachers nore student contact
tinme. In order to accomplish this, the Board unilaterally forrmulated a new
policy/guideline whereby full-time elenentary special teachers (i.e. those
teachers of art, music and physical education) were to have 250 to 300 minutes
per day of student contact tine.

5. After this new policy/guideline was formul ated, the Board directed
the principals at the District's elementary schools to inplement it, which they
di d. Specifically, they changed the teaching schedul es of the aforenentioned
speci al teachers so that each teacher had between 250 and 300 minutes per day
of student contact time. After this was done, the | east senior teachers in the
aforementioned areas did not have enough <classes to warrant full-tine
enpl oynent . This resulted in four special teachers either being laid off or
having their contracts reduced. Specifically, Kim lIckert and Dawn Warner
received full layoffs and Taira Grubb and Tom Pal en were reduced fromfull tine
to 80 percent contracts. The School Board gave prelimnary notice of this
action on Novenber 25, 1991, and final notice concerning sane on Decenber 19,
1991. The District gave witten notice to these four special teachers on
Decenber 20, 1991, concerning their layoffs and/or reduction in tine.

6. After this action was taken, the elenentary special teachers who
remai ned had their student contact minutes increased. This resulted in their
pi cking up nore classes, students and report cards than they did before the
Board decided to assign additional student contact mnutes to full-tine special
t eachers. As an exanple, one of the renmining physical education teachers,
Robert Lay, was given a class that he had never taught before. This class was
at a different school building, so he was required to travel between the two
bui | di ngs. Lay had not been required to travel to a different building the
previ ous school year. Another exanple concerns nusic teacher Katherine Spies.
The increase in student contact time required her to spend nore tine preparing
| esson plans with a corresponding reduction in the anpbunt of preparation tine
allowed during the regular school day. Additionally, she felt that the
extended tine she spent singing with her students had an adverse effect on her
Voi ce.

7. On January 3, 1992, Anthony Fal kenthal, the Head Negotiator for the
Hartford El enentary Education Associ at i on, sent the foll owi ng letter to the
School Boar d:

To the School Board of Hartford Joint No. 1:

At the Decenmber 19, 1991, School Board Meeting the follow ng
teachers had their jobs cut back, or were laid off: Ms. Kim
Ickert, Ms. Taira Gubb, M. Dawn Warner, and M. Tom Pal en.
These layoffs and cutbacks were achieved by defining a teacher's
daily class | oad based solely on student-contact m nutes.

This is a change in the contractual definition of Daily C ass
Load, Article Xl of the Master Agreenment 1989-1992, and nust be
bargai ned and agreed to by both the School Board and the Hartford
El ementary Education Association (HEE A). Refusal to bargain
this change will result in the filing of a prohibitive practice
suit against the School Board. The H E E A wll expect to receive
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a witten response by January 17, 1992, as to the Board's intention
concerning this matter.

It is our hope that the School Board and H E. E. A can reach a
satisfactory solution to this situation.

Si ncerely,

Ant hony Fal kent hal
Head Negoti at or

8. On January 17, 1992, Patti Schultz, the School Board President,
sent the followi ng reply to Fal kent hal :

M. Anthony Fal kent hal

Head Negoti at or

Hartford El enentary Educati on Asso.
Hartford, W 53027

Dear M. Fal kent hal :

In reply to your January 3, 1992 letter regarding the layoffs
of Kimlckert, Taira G ubb, Dawn Warner and Tom Phalen, it is the
School Board's position that the School Board has acted in full
conpliance with its contractual and statutory obligations in this
matter and that it has no further legal obligation to bargain wth
you on any natter related to these |layoffs or to the establishnent
of daily class | oads.

Article XI contains no definition of daily class |Ioad.
Furthernore, the provisions of Article IIl, Board Functions,
clearly recognize the School Board's authority and prerogative to
establ i sh and change daily cl ass | oads.

The |ayoff procedure and the inpact of layoffs are fully
covered in Article XXXI.

Al though the School Board's position is that it has no |egal
obligation to bargain with you on the issues raised in your January
3, 1992 letter, representatives of the School Board are always
willing to neet with you to discuss enpl oyer-enpl oyee probl ens that
may arise fromtine to time. |If you would like to nmeet to discuss
these matters, please contact ne.

Very truly yours,

BOARD OF EDUCATI ON OF THE SCHOCL
DI STRICT OF HARTFORD JONT NO. 1

Patti Schultz /s/

Patti Schultz
Pr esi dent

9. Following the District's January 17, 1992 letter, there was no
formal request by the Association to the District that the District bargain
over the inpact of the Board's decision to assign additional student contact
time to full-time special teachers until the Association submitted its initial
bar gai ni ng proposals on May 6, 1992, for a successor to the parties' 1989-1992
contract. The Association's bargaining proposals contained several provisions
which related to the inmpact of the Board' s decision to assign additional
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1/

student contact tine to special teachers. The District subsequently bargai ned
with the Association over the inpact issues. The parties stipulated that

during the negotiations for a successor to their 1989-1992 contract, the School

Board never refused to bargain over the Association's inpact proposals. The
parties further stipulated that the Association later voluntarily withdrew
t hese inpact proposals fromthe bargaining table.

10. In the negotiations which resulted in the 1987-89 collective
bargai ning agreenent, the Association nmade a proposal to retain the
then-current anount of preparation tine. Later during those negotiations the
Associ ation submitted the following proposal: "Prep time: to be no less than
the present." These proposed |anguage changes relating to preparation tine
were not included in the 1987-89 collective bargaining agreenent. In the
negoti ati ons which resulted in the 1989-92 collective bargai ni ng agreenent, the
Associ ation nade the foll owi ng proposal :

Article XI Daily dass Load
11. 02 (New)

This section will deal with designating and guaranteeing
periods of tinme during the school day that will be used for teacher
preparation, planning, parent conferences, and any other activities
deenmed necessary by the teacher.

This provision was intended by the Association to guarantee a certain anount of
preparation tine for teachers. The Association was not successful in inserting
its proposed new Sec. 11.02 into the 1989-92 col |l ective bargai ni ng agreenent.

Based on the above and foregoi ng Findings of Fact, the Exam ner nakes and
i ssues the follow ng

CONCLUSI ON OF LAW

The inpact of the District's decision to increase student contact tinme is
addressed in the parties' 1989-92 collective bargaining agreenent. The
District does not have a statutory duty to bargain with the Association over
those natters which are addressed in the parties' collective bargaining
agreenment or have been waived in bargaining by the collective bargaining

agr eenent . Accordingly, the District did not violate Sec. 111.70(3)(a)4,
Stats., by its conduct herein.

Based on the above and foregoi ng Findings of Fact and Conclusion of Law,
t he Exam ner nakes and issues the foll ow ng

ORDER 1/

The Association's conplaint of prohibited practices be, and the sane
hereby is, dismissed inits entirety.

Dated at Madi son, Wsconsin, this 6th day of April, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Ral ei gh Jones /s/
Ral ei gh Jones, Exam ner

See footnote of page 7.
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1/

Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion may authorize a comm ssioner or exam ner to make
findings and orders. Any party in interest who is dissatisfied with the
findings or order of a conmissioner or examiner may file a witten
petition with the conmssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the conm ssioner or exam ner was nmiled to the |ast
known address of the parties in interest, such findings or order shall be
consi dered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the time for filing petition with the conm ssion
shall run fromthe tine that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the
conmi ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinony. Such action shall be based on a review of the
evidence submtted. If the commssion is satisfied that a party in
i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it nmay extend the tinme another 20 days
for filing a petition with the conm ssion.

- 8 - No. 27411-A



HARTFORD JO NT SCHOOL DISTRICT NO. 1

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND ORDER

In its conplaint, the Association alleged that the District violated Sec.
111.70(3)(a)4, Stats., when it wunilaterally increased the nunber of student
contact mnutes for certain teachers by essentially inplementing a new
definition of full time and then refused to bargain over the correspondi ng
i mpact . The District denied it comritted any prohibited practice by its
conduct herein.

POSI TI ONS OF THE PARTI ES

Conpl ai nant Associ ati on

The Association's position is that the District did not neet its |egal
obligation to bargain wth the Association over the District's decision to
implemrent a new definition of full tine. The Association acknow edges that
al though the District did not have to bargain over its decision to increase the
student contact tinme, it submts that the inpact thereof is a nmandatory subject

of bargai ni ng. Thus, the Association contends that the District had an
obligation to bargain over the inpact of its decision. According to the
Associ ation, there was such a request to bargain. |In support thereof, it cites

Fal kenthal's letter of January 3, 1992, which it interprets as requesting that
the District bargain over its redefining of a teacher's daily class | oad.

The Association also contends that there are several inpact itens/
conditions involved here that are not covered by the parties' |abor agreenent
and therefore should have been bargai ned. It cites the following to support

this premse: the fact that teacher Lay now has to travel between schools; the
fact that Lay now teachers a new course; the fact that teacher Spies now has to
spend consi derable time beyond the end of the school day conpleting her |esson
pl ans; and the fact that Spies now has to sing nmore with her students with this
havi ng an adverse effect on her voice. In the Association's view, all these
conditions are not covered by the parties' collective bargaining agreenent and
t heref ore shoul d have been bargai ned.

Finally, the Association contends that after it mamde its request to
bargain, the District refused to do so. In support of this premise, it cites
the Board's January 17, 1992 letter to Falkenthal. According to the
Association, this action constituted a prohibited practice under MERA As a
remedy for this alleged prohibited practice, the Association asks that the
District be ordered to bargain with the Association over the inmpact of its new
standard regardi ng student contact mnutes for the special teachers.

Respondent District

It is the District's position that it did not commit a prohibited
practice by its conduct here. |In its opinion, it has satisfied its bargaining
obligation on all matters related to the Board' s decision to assign nore
student contact mnutes. The District contends that even if it were required
to bargain over the inpact itenms, it had the right to inplement its decision to
assign additional student contact tinme before it bargained over the inpact
itens.

The District notes at the outset that in its view, the Association never
requested that the District bargain over the inpact of its decision to assign
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teachers a specific nunber or amount of student contact m nutes. It argues
that as a result, the Association waived its right to require the District to
bargain over those inpact items prior to My 6, 1992. Wth regard to its
conduct after that date, the District notes that the Association stipulated
that the Board did not refuse to bargain over the Association's imnpact
proposals after it nade them (in My, 1992).

Next, the District asserts that even if the Association's January 3, 1992
letter can be considered a request to bargain over the inpact itens, it
believes that the District had already previously satisfied any bargaining
obligation over these inpact itenms and had either incorporated the results of
these previous negotiations into the parties' current collective bargaining
agreement or the Union had waived further bargaining on them If the
Association's letter of January 3, 1992, is construed as a request to bargain
over inpact itens, the District believes the request nust be limted to
bargai ning over the layoff of four special teachers. In the District's view,
| ayoffs are addressed in the parties' I|abor agreement, specifically in Secs.
3.01(b) and Article XXXI. The District asserts that since the parties had
previously negotiated over layoff issues and had incorporated provisions
relating thereto into their 1989-1992 collective bargaining agreenment, the
District had no further obligation to bargain with the Association over |ayoff
i ssues during the termof that agreenent.

The District contends that if Falkenthal's January 3, 1992 letter is
construed as a request to bargain over inpact items other than layoff, it has
previously satisfied its bargaining obligation concerning those itens. First,
with regard to Lay's teaching a new course, the District submits that this is
not a new situation; instead it happens often. As the District sees it, this
is part of the daily class |oad/ preparation time issue. Second, with regard to
Spies being required to sing nore, the District also sees this as part of the
daily class |oad/preparation time issue. According to the District, the
subject of daily class load and preparation tinme was addressed in previous
negotiations with the outcome being the |anguage incorporated into Sec. 11.01

of the 1989-1992 |abor agreenent. Third, with regard to the travel tine
matter, the District submits that this issue was |ikew se addressed by the
parties in negotiations and provisions related thereto were incorporated in the
1989-1992 contract in Article 23.01 (Travel Tine). The District therefore

asserts that it had previously bargained over inpact itens other than |ayoff
that would result from the Board' s decision to assign teachers additional
contact tinme.

In summary, the District argues it cannot be held to have violated
Sec. 111.70(3)(a)4, Stats., by refusing to bargain over the inpact of the
Board's Novenber, 1991 deci sion. The District therefore requests that the
conpl aint be dismissed. It also seeks attorneys' fees.

DI SCUSSI ON

The record establishes that in Novenber, 1991, the School Board responded
to concerns that certain "special" teachers (i.e. those in art, nusic and
physi cal education) were not assigned enough student contact tine by deciding
that those teachers were to have 250 to 300 minutes of student contact tine per
day. The Board unilaterally forrmulated a new policy/guideline to that effect

and had it inplenented. The inmplenmentation of this new policy/guideline
resulted in the |east senior teacher(s) in each area not having enough cl asses
to warrant full-tinme enployment. As a consequence, four special teachers were
either laid off or had their contracts reduced. The special teachers who

remai ned had an increase in their nunber of student contact minutes per day.

The Association argues that the District violated its duty to bargain in
this instance. A nunicipal enployer has a duty to bargain collectively with
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the representative of its enployes with respect to mandatory subjects of
bargaining during the term of an existing collective bargaining agreenent,
except as to those matter which are covered by the agreenent, or where
bar gai ning on such natters has been clearly and unm stakenly wai ved. 2/

In this case, the parties are in agreenent that the decision to increase
the student contact tine is a perm ssive subject of bargaining. That being the
case, the District's decision to assign additional student contact tinme to
full-time special teachers is not subject to the duty to bargain.
Nevert hel ess, this decision had an inpact on the working conditions of the
el ementary special teachers which was bargainable. Thus, the inmpact of the
District's decision is a mandatory subject of bargaining. The crux of this
case is, in the Association's words, whether the District refused to bargain
"over the corresponding inpact" of the District's decision to inplenment "a new
definition of full tine."

A condition precedent for finding a refusal to bargain is that the Union
nmust make a request for bargaining. 3/ Inasnmuch as the District asserts that
never happened here, it follows that this nust be the first line of inquiry.
The record indicates that on January 3, 1992, two nonths after the Board had
made its decision to assign additional student contact mnutes to full-tine
special teachers and two weeks after the Board had given the four special
teachers their layoff/reduction notices, Falkenthal wote the Board a letter
concerning the (Board's) decision to cut back or lay off the four special
teachers. Falkenthal's letter stated:

These layoffs and cutbacks were achieved by defining a teacher's
daily class | oad based solely on student-contact m nutes.

This is a change in the contractual definition of Daily C ass

Load . . . and nust be bargained and agreed to by both the School
Board and the Hartford El ementary Education Association (H E E A).

Refusal to bargain this change will result in the filing of a
prohi bitive practice suit against the School Board. .

The Examiner reads the foregoing as demanding that the Board bargain over its
decision to assign additional student contact time to full-time special
t eachers. On its face, this letter says nothing about bargaining over the
i npact of the (Board's) decision to assign additional student contact time to
full-tinme special teachers and therefore increase their daily class |oad.

Board President Schultz responded to Fal kenthal's letter as foll ows:
It is the School Board's position that the School Board has acted
in full compliance with its contractual and statutory obligations
in this matter and that it has no further legal obligation to
bargain with you on any natter related to these layoffs or to the
establ i shnent of daily class | oads.

Al t hough the School Board's position is that it has no |egal
obligation to bargain with you on the issues raised in your
January 3, 1992 letter, representatives of the School Board are

always willing . . . to discuss these matters .
City of Richland Center, Dec. No. 22912-A (Schiavoni, 1/86), aff'd, Dec. No. 22912-B (VERC,
8/86); Racine Unified School District, Dec. No. 18848-A (WERC, 6/82).

Raci ne Unified School District, Dec. No. 18810-A (Shaw, 7/82), aff'd by operation of |aw, Dec.
No. 18810-B (VERC, 8/82).
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4/

5/

| bid.

Raci ne Unified School District No. 1, Dec. No. 13696-C and 13876-B (Fleischli with final

This letter, like the Association's, says nothing about bargaining over the
i npact of the Board's deci sion.

If the Association wanted to bargain the inpact of the Board' s deci sion,
it was incunbent upon them to nake such a proposal regarding the matter. 4/
Put conversely, the District was not responsible for presenting proposals on
the inmpact of its own policy decision. 5/ For several nonths, the Association
did not nake any such proposals. Utimtely, though, the Association did make
sone inpact proposals in Muy, 1992, when it submitted its initial proposals for
a successor to the parties' 1989-92 agreenent. Contained therein were several
proposals which related to the inpact of the Board's decision to assign
addi tional student contact time to special teachers. The parties stipul ated
that after these inpact proposals were submitted, the Board never refused to
bargain over them It was also stipulated that the Association |later withdrew
its inmpact proposals. What happened here then is that the Association nade its
i mpact bargai ning proposals, albeit four nonths after its initial request to
bargain, and the District bargained over themuntil they were w thdrawn by the
Associ ati on. In the opinion of the Exam ner, these circunstances will sinply
not support a finding that the District ever refused to bargain with regard to
the inpact of its decision to assign additional student contact time to
full-tinme special teachers.

Even if the Association's January 3, 1992 letter to the Board constitutes
a request to bargain inpact, the District had no obligation to bargain over
sane. The only inpact itemcited in the Association's January 3, 1992 letter
is the layoff/reduction of the four special teachers. At the tine this letter
was witten, the parties were subject to a collective bargaining agreenent. A
review of that collective bargaining agreement |leads to the conclusion that it
addresses |ayoff. The contractual managenent rights clause provides in Sec.
3.01(b) that the District has the right to lay off enployes. The contractual
| ayoff clause (Article XXXI) sets out extensive procedures to be followed in
the event it happens (i.e. the School Board decides to lay off an enploye).
Specifically, that Article identifies who is to be laid off, when notices of
| ayoff are to be given, recall rights, work while on layoff, and a paynent at

the time of Ilayoff. Gven this language, it is clear that the parties had
previously negotiated over layoff issues and had incorporated provisions
relating thereto into their 1989-92 contract. Next, in their brief the

Association also raised the followng inpact items which, in their view are
not covered by the collective bargaining agreement. Specifically, it cited the
fol | owi ng: travel between schools, an increase in the ampbunt of preparation
needed together with a reduction in the anount of preparation time allowed
during the regul ar school day, teaching a new course and being required to sing
nore. First, with regard to travel between schools, it is apparent from Sec.
23.01 of the agreement, which is entitled "Travel Tine," that this subject has
been addressed by the parties in negotiations, and provisions related thereto
have been incorporated into the 1989-92 agreenent. That being the case, the
District's bargaining obligation on this matter has already been satisfied.

Second, the sanme is true of the daily class |oad/preparation tine issue since
the agreenent contains a provision relating to daily class |oads, nanely,
Article XI. That provision contains no definition of daily class |oads. The
contractual managenment rights clause provides in Sec. 3.01(d) that the District
has the right to deternmine "the allocation and assignnent of work to enpl oyes."
When these clauses are read together, it is inplicit that the District has the
right to establish and change daily class l|oads subject to the limtations in
Article XI. Finally, with regard to the renmmining two inpact concerns cited

authority for WERC, 4/78) at 45.
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by the Association (i.e. teaching a new course and being required to sing
nore), the Examiner finds that although the contractual |anguage does not
specifically and expressly address those concerns, they are subsumed into the
daily class |oad/preparation |anguage. The fact that these additional itens
were not included in the agreenent is not a basis for finding that these itens
were not waived. 6/ For all intents and purposes, the I|anguage of the
agreenment enconpasses these inpact itens so renegotiation is not permtted. It
is therefore concluded that since the collective bargaining agreenent deals
with the inpact items cited by the Association, the District had no statutory
obligation to bargain with the Association over those matters during the term
of the agreenent.

The bargai ning history supports this conclusion. |In the negotiations for
the 1987-89 agreenent, the Association tried to add |anguage to the agreenent
to retain the then-current anmount of preparation tinme. It ultimately dropped
this proposal. The sanme thing happened in the negotiations for the 1989-92

agreenment. There, the Association tried to add | anguage to the agreement which
woul d have guaranteed a certain anount of preparation tine for teachers. Once
again, it dropped this proposal. This neans that in past negotiations the
Associ ation dropped the very item (i.e. preparation tine) which it now clains
is an inpact item over which the District must bargain. By doing so, it has
wai ved its right to require further bargaining on sane during the term of the
1989-92 agreenent. Thus, the bargaining history supports the conclusion that
the Association has waived in-term bargaining on the inpact of the Board's
decision to assign additional student contact time to full-time special
t eachers.

In sumary then, it has been held that the District had no duty to
bargain with the Association over the inpact items cited by the Association
because those nmatters are already addressed in the parties' 1989-92 agreenent.
Therefore, the Association waived its right to require the District to bargain
over themduring the termof the 1989-92 agreenent. Additionally, the parties
stipulated that after the Association nmade its inpact proposals in My, 1992,
the District bargained with the Association over them until the Association
wi t hdrew them fromthe bargaining table. Gven the foregoing, the District did
not violate Sec. 111.70(3)(a)4, Stats., and the conplaint has been dismssed in
its entirety.

The District has requested that it be awarded | egal fees. The Conmi ssion
has held that attorneys' fees are warranted only in exceptional cases where the
al |l egations or defenses are frivolous as opposed to debatable. 7/ The instant
conplaint has not been shown to be so frivolous, in bad faith or devoid of
nmerit so as to warrant the inposition of attorneys' fees. As a result, the
District's request for same is hereby denied.

Dated at Madi son, Wsconsin, this 6th day of April, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Ral ei gh Jones /s/
Ral ei gh Jones, Exam ner

City of Stevens Point, Dec. No. 21646-B (WERC, 8/85); Green Lake County, Dec. Nos. 23075-B,
27076-B (Roberts, 6/86) aff'd by operation of law, Dec. Nos. 23075-C, 23076-C (VWERC, 7/86).

W sconsin Dells School District, Dec. No. 25997-C (WERC, 8/90) citing Madi son Metropolitan
School District, Dec. No. 16471-B (WERC, 5/81).
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