STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

WLLI AM B. WESTPHAL,

Conpl ai nant ,
: Case 335
VS. : No. 47892 MP-2636

: Deci sion No. 27437-A
MARTHA LOVE (PRESI DENT 1055),
CAROL STEGALL ( SECRETARY 1055),
ROSEMARY MCDOWELL ( STAFF
REPRESENTATI VE) ,

Respondent s.

Aggearances:

Podel T, Ugent & Cross, S.C, Attorneys at Law, 611 North Broadway, Suite 200,
M | waukee, Wsconsin 53202-5004, by M. Alvin R Ugent, appearing
on behal f of the Respondents.

M. WIliam B. Wstphal, 2657 North Holton Street, MIwaukee, Wsconsin 53212,
appearing pro se.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On August 11, 1992, the Conplainant filed a conplaint with the Wsconsin
Enpl oynent Rel ati ons Conmi ssion (WERC) which alleges that the Respondents had
conmitted prohibited practices by failing to process three grievances to
arbitration. On Septenber 10, 1992, Conplainant filed an anendnent to the
conplaint which alleges that the Respondents had comritted additional
prohi bited practices by not filing a grievance with respect to an incident
whi ch had occurred on Decenber 30, 1991. On COctober 21, 1992, the WERC
appoi nted Coleen A. Burns, a nenber of its staff, as Examiner to conduct a
hearing on the conplaint, as anended, and to nmake and issue Findings of Fact,
Concl usions of Law and Oder in the nmatter as provided in Secs. 111.70(4)(a)
and 111.07, Stats. Hearing on the conplaint, as anended, was held on
Decenber 17, 1992, in Ml waukee, W sconsin. The parties did not file post-
hearing witten argunent and the record was closed on January 5, 1993, upon
recei pt of the stenographic record of the hearing.

FI NDI NGS OF FACT

1. M | waukee District Council 48, AFSCME, AFL-CIO and its affiliated
Local 1055, hereafter collectively referred to as the Union, are |abor
organi zations with principal offices located at 3427 Wst St. Paul Avenue,
M [ waukee, W sconsin 53208.

2. At all times naterial hereto, Respondent Martha Love has been
President of Local 1055, Respondent Carol Stegall has been Secretary of Local
1055 and Respondent Rosenary MDowel | has been Vice-President of Local 1055, as
well as its Chief Steward. At the time of hearing, Love was al so President of
M I waukee District Council 48, AFSCVE, AFL-C O

3. At all tinmes material hereto, WIliam B. Wstphal, hereafter
Conpl ai nant, has resided at 2657 North Holton Street, Ml waukee, Wsconsin
53212, and has been enployed by M| waukee County. M | waukee County is a
muni ci pal enployer with principal offices located at the Ml waukee County
Courthouse, 901 North 9th Street, M I|waukee, Wsconsin 53233.

4. At all tinmes material hereto, the Conplainant has been subject to



the terms and conditions of a 1991-1992 coll ective bargai ni ng agreenent between
the County of M Iwaukee, hereafter the County or the Enployer, and the Union.
This coll ective bargaining agreenent contains, inter alia, the follow ng:

2.04 OVERTI ME

(1) For the purpose of this Section, overtime shall be
defined as hours credited in excess of 8 per day or 40 per week.

(2) No overtime shall be paid nor conpensatory tine all owed
except on a straight tine basis to any enpl oye whose position is in
a pay range above pay range 23 except: when assigned on an
overtime basis to intake at the Children's Court Center or to the
protective services and runaway programin the Departnment of Soci al
Services, nmaster degree social workers shall receive tine and
one-half at the maxi num step of pay range 16A. Such overtine nay
be Iiquidated upon the request of the enploye and with the approval
of the department head in accordance with Gvil Service Rule VII,
sec. 3(2) and with sec. 2.21(5) of this Agreenent.

(3) Enpl oyes who work authorized overtine shall have the
option of accunmulating conpensatory tine in lieu of cash. Such
conpensatory time may be liquidated in accordance with sec. 2.21(5)
of this Agreenment. |f such conpensatory tinme is not liquidated in
accordance with Cdvil Service Rule WVII, sec. 3(2), t he
unl i qui dat ed bal ance shall be conpensated in cash.

(4) Wien overtine is worked, it shall be conpensated at a
rate 1 1/2 times the rate paid for such work when it is perforned
during nonovertime hours.

(5) Overtine paynment for Park enployes will continue to be
made in the conbination of straight time and one-half the hourly
rate in cash. For the purpose of the 2080-hour work year, however,
all hours worked shall accrue at straight tinme. For the purpose of
this paragraph, effective in 1981 and each year thereafter, the
annual work year shall begin on the first day of the last payroll
period in March of each year.

(6) The County agrees to study the utilization of
alternative work schedules in County service. Before any such
program is inplenented, it shall be discussed with the President
and Chief Steward of the appropriate affiliated Local.
Reconmendat i ons nmade by the Union during the termof this Agreenent
shal | be given due consideration.

(7) Enpl oyes assigned to the 24-hour protective services or
the runaway program shall be conpensated for tine spent in
di sposing of matters by phone from their hone during standby
period. Time spent in such a manner shall be properly recorded on
the appropriate forns provided by the County for such purpose.
Protective services and runaway program enployes shall be
conpensated at the appropriate overtine rate.

(8) Enpl oyes shall not be required to perform their nornal
duties during regularly schedul ed |Iunch periods. If an enploye's
regularly scheduled lunch period is interrupted by a call to duty,
such enploye shall be conpensated on an overtime basis for each
1/10th of an hour while engaged in such activity when such tine
worked results in nore than 8 hours worked that day. The
provisions of this paragraph shall not apply to enpl oyes schedul ed
for 8 consecutive hours.

(9) Pharmacist | In Charge, Title Code 525.1 shall be
assigned to pay range 23S.

2.05 OVERTI ME ASSI GNVENTS

(1) Both the County and the Union recognize that overtine
arises out of the need to provide services as determ ned by the
County. Overtinme will not be used as a neans of reducing staff or
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elimnating a shift.

(2) In those departnments where fornal policies exist wth
respect to overtime assignments, such policies shall not be
di st ur bed.

(3) Except as provided in par. 2 above, overtine

assignnents shall be rotated in accordance with seniority anong
those enployes in the appropriate classifications who are able to
performthe work.

(4) Lists shall be developed in each departnent show ng
t hose enpl oyes who wish to perform overtine. Such lists shall be
used to fill overtime needs. In the event such lists are

insufficient to provide adequate overtinme coverage, enployes shal
be assigned on a rotating basis in the inverse order of seniority
anmong those enployes in the classification who are able to perform
t he wor k.

(5) In the event it is necessary for involuntary overtine
to be performed, no enploye shall be required to perform such
overtine nore than once a nonth, until all other avail abl e enpl oyes
in the same job classification who are able to perform the work
have perforned involuntary overti ne.

(6) In those departments where no policy exists, the
departnent head shall neet with the Union for the purpose of
formulating a policy which is rmtually acceptable. Such

di scussions shall be carried on and any agreenment reached shall be
formalized in accordance with the procedures set forth in the
Menor andum of Understanding titled "Collateral Agreenments" dated
August 20, 1973. (See Section 6.04)
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PART 4
4.01 RESOLUTION OF DI SPUTES The di sput es bet ween t he
parties arising out of the interpretation, application or

enforcement of this Mnorandum of Agreenent, including enploye
grievances, shall be resolved in the manner set forth in the
ensui ng secti ons.

4.02 GRI EVANCE PRCCEDURE The County recognizes the
right of an enploye to file a grievance, and will not discrinminate

agai nst any enploye for having exercised their rights under this
section.

(1) APPLI CATION The grievance procedure shall not be used
to change existing wage schedules, hours of work, working

condi ti ons, fringe benefits and position cl assifications
established by ordinances and rules which are nmatters processed
under other existing procedures. Only matters involving the

interpretation, application or enforcenent of the terns of this
Agreenment shall constitute a grievance.

(2) REPRESENTATI VES An enpl oye shall be represented at all
steps in the procedure by not nore than two Union representatives
excluding the staff representative. Union representation shall be
limted at all steps of the procedure to those persons officially
identified as representatives of the Union or its appropriate

affiliated Local. The Union shall maintain on file with the
Departnment of Labor Relations a current list of officers and
st ewar ds.

(3) TI ME OF HANDLI NG Wenever possible, grievances will be
handl ed during the regularly schedul ed worki ng hours of the parties
i nvol ved. The County agrees to provide at |east 24-hour witten
notice of the time and place of the hearing to the grievant and the
Uni on.

(4) TIME LIMTATIONS If it is inpossible to conply with
the time limts specified in the procedure because of work
schedul es, illness, vacations, etc., these limts nay be extended
ny (sic) mutual consent in witing (extension of grievance tine
[imt form #4894). If any extension is not agreed upon by the
parties within the time limts herein provided, or a reply to the
grievance is not received within time limts provided herein, the
grievance mmy be appealed directly to the next step of the
procedure.

(5) SETTLEMENT OF GRI EVANCES Any grievance shall be
considered settled at the conpletion of any step in the procedure
if all parties concerned are mutually satisfied. Di ssatisfaction
isinplied in recourse fromone step to the next.

(6) FORMS There are 2 separate fornms used in processing a
gri evance:

(a) Grievance Initiation Form

(b) Gievance Disposition Form

Al fornms are to be prepared in quadruplicate except at the
County Institutions, Department of Parks, Recreation and Culture,
and Departnent of Public Wrks, where 5 copies are to be prepared.
Two copies are to be retained by the person originating the form
the remmi ni ng copies shall be served upon the other person invol ved
in the procedure at that step, who shall distribute them in such
manner as the departnent head shall direct. The departnent head
shall furnish one copy to the Departnment of Labor Relations. The
forns are available in the Departnent of Human Resources and in any
County department or institution. Each departnent or institution
shall have forns readily available to all enployes. A copy of all
grievance dispositions shall be forwarded to the appropriate Local
Presi dent.

(c) Quidelines To Be Followed Wen Initiating A Witten
G i evance;
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1. The enploye alone or with his/her Union Representati ve shall
cite the rule, regulation or contract provisions that
was alleged to have been violated at the first step
of the grievance procedure.

2. The enpl oye alone or with his/her Union Representative
shall in witing provide his/her immediate supervisor
designated to hear grievances an explanation as to
when, where, what, who, and why the enploye believes
that his/her contractual rights have allegedly been
violated. The witten Gievance Initiation Form shall
contain the date or tinme that the enpl oye alleges that
hi s/ her contractual rights have been viol at ed.

3. The employe alone or with his/her Union Representative shall

detail, in witing, the relief the enploye is
requesti ng.

4. If nore space is required than is provided for on the
Gievance Initiation Formin order to conply with the
provisions of this section, the enploye shall be

permtted to submit witten attachnents to said form

5. The Grievance Initiation formshall be prepared by the enpl oye or
with his/her Union Representative in a manner that is
neat, clear, and discernible.

6.1f the enploye alone or with his/her Union Representative fails
to follow Section 4.02(6)(c)1, 2, 3, 4, or 5, the
enploye's imediate supervisor designated to hear
grievances nay return the Gievance Initiation Formto
t he enpl oye for corrections.

7. The guidelines outlined on 4.02(6)(c)l, 2, 3, 4, 5, and 6 are to
clarify the grievance process. These guidelines shall
not be used as a bar to the right of an enploye to file
a grievance. These guidelines are to assist the
enpl oye, the Union and managenent in the resolution of
grievances at their lowest level of the grievance
procedure. It is understood by the parties that shoul d
a dispute arise as to the intent of this section, the
Union and the Director of the Departnent of Labor
Rel ati ons or his/her designee will neet to discuss the
dispute and resolve it to the mutual satisfaction of
both parties.

(7) STEPS | N PROCEDURE

(a) STEP 1.

1. The enploye alone or with his/her representative shall explain
the grievance verbally to his/her imredi ate supervisor
designated to respond to enpl oye gri evances.

2. The supervisor designed in paragraph 1 shall wthin 3 working
days verbally informthe enpl oye of his/her decision on
the grievance presented.

(b) STEP 2.

1.1f the grievance is not settled at the first Step, the enploye
alone or with his/her representative shall prepare the
grievance in witing on the Gievance Initiation Form
and shall present such formto the inmediate supervisor
designated in Step 1 to initial as confirmation of

hi s/ her verbal response. The enploye alone or wth
his/her Union Representative shall fill out the
G i evance Initiation Form  pursuant to section
4.02(6)(c)1, 2, 3, 4, 5, 6 and 7 of this Menorandum of
Agr eenent .

2. The enploye or his/her Union Representative after receiving
confirmation shall forward the grievance to his/her
appoi nting authority or to the person designated by

- 5 - No. 27437-A



himher to receive grievances wthin fifteen (15)
wor ki ng days of the verbal decision. Failure of the
supervisor to provide confirmation shall not inpede the
timeliness of the appeal.

3. The person designated in Step 2, Par. 2, will schedule a hearing
with the person concerned and within fifteen (15) days
from date of service of the Gievance Initiation Form
the Hearing O ficer shall informthe aggrieved enpl oye
and the Union in witing of his/her decision.

4. Those gri evances whi ch woul d becone noot if unanswered before the
expiration of the established time limts wll be
answered as soon as possible after the conclusion of
t he heari ng.

5. The second step of the grievance procedure may be waived by
mut ual consent of the Union and the Director of Labor
Relations. |If the grievance is not resolved at Step 2
as provided, the Union shall appeal such grievance
within forty-five (45) days fromthe date of the second
step grievance disposition to Step 3.

(c) STEP 3.

1. The Director of Labor Relations or his/her designee shall, (sic)
attenpt to resolve all grievances tinely appealed to
the third step. The Director of Labor Relations or
hi s/ her designee shall respond in witing to the Union
within thirty (30) working days from the date of
receipt by the Director of Labor Relations of the step
2 appeal .

2.1n the event the Director of Labor Relations or his/her designee
and the appropriate Union Representative mutually agree
to a resolve of the dispute, it shall be reduced to
witing and binding upon all parties and shall serve as
a bar to further appeal.

3.The Step 3 of the grievance procedure shall be limted to the
Director of Labor Relations or his/her designee
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and the appropriate Local union representative and one of his/her
designees, a Staff Representative and representatives
of the appropriate appointing authority involved in

each dispute. The nunber of representatives at any
Step 3 hearing may be nodified by mutual consent of the
parties.

(d) STEP 4

1.1f the grievance is not resolved at the third step as provided,
the Union nmay appeal such grievance to the permanent
arbitrator. Such appeal shall be in witing wth
notification to the Director of Labor Relations, or
hi s/ her designee, within 45 days of the third step
heari ng deci si on.

2.The Union shall, in witing, notify the Dorector of Labor
Rel ations or his/her designee within forty-eight (48)
hours prior to the arbitration hearing of the names of
the enpl oyes the Union w shes to have rel eased for the
arbitration hearing. The release of said enployes
shall be subject to review by the Director of Labor
Rel ati ons or his/her designee and shall be subject to
mut ual agreenent of both the Union and the Director of
Labor Relations. The release of enployes shall not be
unr easonabl y deni ed.

(9) | NTERPRETATI ON OF THE MEMORANDUM OF AGREEMENT  Any disputes
arising between the parties out of the interpretation of the
provisions of this Menorandum of Agreement shall be discussed by
the Union and the Director of Labor Relations. If such dispute
cannot be resolved between the parties in this nmanner, either party
shall have the right to refer the dispute to the pernanent
arbitrator, who shall proceed in the manner prescribed in
subsection (8) above. The parties may stipulate to the issues
submitted to the permanent arbitrator or shall present to the
permanent arbitrator, either in witing or orally, their respective
positions with regard to the issue in dispute. The per manent
arbitrator shall be linted in his/her deliberations to the issues
so defi ned. The decision of the permanent arbitrator shall be
filed with the Union and the Director of Labor Relations.

5. On May 18, 1990, Patricia Jakus, the County's Med Tech Manager,
issued a witten nmenmorandum to Speci men Depository Personnel on the subject of
"Policy on Overtine 'No Shows'", which stated as foll ows:

1.Lab Assistant/Phlebotonmists or Lab Cderks in the Specinen
Depository may volunteer for available overtine shifts
according to the contract.

2.Failure to show up will result in NO VO.UNTEERI NG FOR OVERTI ME
FOR THREE MONTH.

Two cancellations within one nmonth will result in NO VOLUNTEER NG
FOR OVERTI ME FOR THREE MONTHS.

3. The absence will be so noted on the tine sheet.

4. Assignnents are subject to change according to section needs on
t hat day.

On June 13, 1990, Jakus issued a witten menorandum to Martha Love, in her
capacity as President of District Council 48, on the subject of "Policy on
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Overtinme No Shows," which stated as foll ows:

Attached is a policy which will be effective i mediately concerning
Speci men Depository enpl oyees who volunteer for overtinme and do not
honor the committnent. (sic) Not only does this disrupt the

| aboratory trying to handle the volune of patient work, it denies
| ess senior people an opportunity to exercise their rights.

The policy is based on a simlar one put into effect by the Nursing
office this year for "sitter" no shows. |If you have any questi ons,
pl ease call nme.

On Decenber 18, 1990, Toni Mrasola, a County supervisory enploye, issued a
witten nmenorandum to Specinen Depository Personnel regarding "Sign-up for
St andby, " which stated as foll ows:

As you know, Judy Hawkins has authorized us to have standby for 2nd
and 3rd shift, seven days a week. This has allowed us to get staff
in quickly to cover for an enployee who is ill, or for some other
serious reason is unable to come to work as scheduled. An added
benefit of standby is that you can plan for the possibility of
being called in, instead of being mandatorily called in.

In the past, we have been able to fill our standby Iist
vol untarily. | would like this practice to continue. However, |
have noticed that nmany of the slots for 2nd and 3rd shift are not
signed up for. W nust have these filled.

The standby lists for 2nd and 3rd will close on Friday, Decenber 21
at 9:00 a.m Pl ease volunteer by that tine. Once the lists are
closed, the remaining slots for standby will be filled from the
mandatory overtine list. Those already signed up for standby wl|
be passed up, as will those who are scheduled for vacations. It is
ny hope that all slots will be filled voluntarily so that we wll
not have to resort to mandati ng standby.

| anticipate and appreciate your understanding and cooperation in
this matter.

Thank youl!

On Decenber 21, 1990, Marie Strube, Specinen Depository Supervisor, issued a
witten nenmorandum to Specimen Depository Personnel on the subject of "Standby
Cal|l Schedul e," which stated as foll ows:

Here is a posting for the second and third shift standby assi gnnent

for the next ten day period. The next list will be available for

vol unt eering over the weekend.

There are a few points to keep in mnd. W nust have your current
t el ephone nunber on file or you nust furnish an alternate nunber
where you can be reached. You nust respond to a call and be able
to be here within a reasonable period of time. We will try to give
you as much advance notice as possible when having to use this
[ist.

Remenber, if the supervisor on duty at the tinme feels that there is
enough coverage on the shift, it may not be necessary to call
soneone in.

If there are any further questions, please contact ne, Toni
M rasola, or Judy Hawkins, if Toni or | are not avail able.
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At all tinmes nmaterial hereto, the Conplainant was subject to the overtine
policies contained in the nenmorandum set forth above.

6. Bet ween Decenber of 1990 and May 16, 1992, the Conpl ainant was a
Lab Phl ebotom st for the County. Conplainant's work site was l|ocated at
Froedtert Hospital, which is approximately one mle fromthe County Hospital.
On January 2, 1991, the Conplainant conpleted a Gievance Initiation Form
whi ch was designated as Gievance Reference No. 25153, which alleged that the
County had violated Section 2.04 of the collective bargaining agreenment when
"my department was not told that an overtime list was posted and | was not
allowed to work overtine even though | have enough seniority to have worked the
overtine. Wien | found out that an overtine list did exist | was told that the
list was closed and would renain closed.” On January 2, 1991, the Conpl ai nant
becane aware that an enploye had called in sick. The Conpl ai nant tel ephoned
his supervisor to volunteer for the overtine and was told that he could not
have the overtime because the overtine was being filled from the mandatory
overtine |ist. On January 3, 1991, the Conplainant conpleted a Gievance
Initiation Form which was designated as Gievance Reference No. 25154, which
al l eged that the County had violated Section 2.04 of the collective bargaining
agreenment because "although I was willing to work overtine on the second shift
on January 2, 1991 | was not asked to volunteer. The |ab assistant supervisor
went directly to the standby list and gave the overtine to someone with |ess
seniority."

7. The Conpl ai nant volunteered for and was scheduled for overtine on
January 26 and 27, 1991. On January 26, 1991, prior to the start of his
schedul ed overtine shift, the Conplainant notified the County that he was ill
and would not be able to work on January 26, 1991. At that time, the
Conpl ai nant al so advised the County that he mght not be able to work on
January 27, 1991. On January 27, 1991, the Conplainant tel ephoned the County
to confirmthat he was ill and would not be able to work the overtine shift
schedul ed for January 27, 1991. The Conplainant did not work the overtine on
ei ther January 26 or January 27, 1991. On February 18, 1991, d arence Lever,
Jr., a County supervisor, issued a witten nmenorandum to the Conplai nant on the
subject of "Overtinme and Standby," which stated as follows: "M. Wstphal you
have been taken of f standby for February 20, 1991. You will be able to sign up
for Overtine and Standby again April 28, 1991. At that tinme your 90 days wll
be conpleted." On February 5, 1991, the Conplainant conpleted a Gievance
Initiation Form which was designated as Gievance Reference No. 26117, which
stated "I was very ill and had to call in sick for an overtime assignment. |
was suspended for three nonths from the voluntary overtine |Iist. The
suspension is unfair and extrene."

8. Gievance Initiation Forns are kept in each of the County's
Departnents, including the County's Personnel Departnent, and are available
from the Departnents and Union O ficers upon request of an enployes. Each of
the three Gievance Initiation Forns had been conpleted by the Conplai nant and
had requested that the Conplainant be nade whole for the alleged contract
violation. After Gievance Reference No. 25153, Gievance Reference No. 25154
and Gievance Reference No. 26117 were filed with the County, they were

processed through Step Two of the grievance procedure by the Union. O
February 6, 1991, Ray P. Medina, Associate Hospital Adm nistrator--Anbul atory
Services, issued the County's Second Step response to Gievance Reference

No. 25153, on a Gievance D sposition Form which stated:

COVWPLAI NT:  The grievant contends that on 1/2/91, he was denied the
opportunity to work overtine because he did not see an overtine
list posted in the departnent. He further stipulates that the |ist
was posted at MCMC and not at Froedtert where he is stationed. An
enpl oyee with lessor (sic) seniority was given the overtime even
though the grievant volunteered to perform it. He was also
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informed that the overtime list was closed by the dinical
Laborat ory Supervi sor.

The dinical Laboratory Supervisor, being new in the position at
the tine of this incident, inquired whether there was a witten
overtine policy in the departnent. She indicates that she received
i nconsi stent information regarding the existence of a policy. She
al so indicates that the grievant did request the overtine; however,
the list was closed and she felt it would not have been appropriate
to reopen it. Also, upon further investigation | have |earned that
the departmental practice has been to post the overtime list on the
fourth floor of MIMC only, and as a result of the confusion
expressed in this grievance, nanagenent s evaluating sone
constructive changes to this practice.

RELI EF REQUESTED: To be paid for the following date in which the
grievant feels he was inappropriately denied overtine: January 3,
1991 (second shift).

Note: It is the supervisor's understanding that the grievant only
contested one of the overtine assignnents |isted above when
she heard the Step | grievance.

DECI SI ON: GRI EVANCE DENI ED.

On March 19, 1991, Medina issued a Second Step response to Gievance Reference
No. 26117 on a Gievance Disposition Formwhich stated as foll ows:

COVPLAI NT: On January 26 and 27, the grievant was scheduled to
work overtine on the second shift. As a result of being ill (flu),
he called in sick and did not perform the overtime. The grievant
was subsequently suspended for three (3) nonths from vol unteering
for overtinme. He believes the suspension is unfair and extrene.

RELI EF REQUESTED: The grievant requests that the suspension be
resci nded effective February 6, 1991 and he be nade whole for any
and all overtime opportunities he has been denied as a result of
t he suspensi on.

DI SCUSSI ON: Managenent, for the record, subnmtted copies of the
overtine policy regarding overtime 'no-shows' dated May 18, 1990
and shared with the Speci nen Depository Personnel (attached). This
policy was shared with DC48 union representatives in witing on
June 13, 1990 (attached). Point #2 of the policy specifically
states that, 'Two cancellations within one nmonth will result in NO
VOLUNTEERI NG FOR OVERTI ME FOR THREE MONTHS' . The gri evant contends
that the absences/cancellations (2) were related to one epi sode of
i Il ness and nmanagenent supports the | anguage in the policy.

DECI SI ON: Based on the facts in this instance, the grievance is
deni ed.

The record does not contain a Gievance Disposition Form which references
Gievance Reference No. 25154.

9. Upon receipt of the County's Second Step grievance response, the
Local 1055 Gievance Conmittee neets with the affected grievant, as well as
with the Union Steward involved in processing the grievance, to discuss the
County's Second Step response; to ask if the grievant is satisfied by the
Second Step response; and, if the grievant is not satisfied, to ask what the
grievant would |ike done about the grievance. Pursuant to this procedure, the
Local 1055 Grievance Conmittee net with the Conplainant on April 17, 1991 to
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di scuss the three grievances. At the tine of this neeting, the |abor contract
had strict tine lines and grievances denied at the Second Step were
automatically appealed to the Third Step. At all times material hereto, Certie
Purifoy has been a Staff Representative for District Council 48, AFSCME,

AFL-Cl O and has been responsible for servicing Local 1055. Pursuant to the
Union's nornal procedures, Purifoy attended the April 17, 1991 neeting of the
Local 1055 Gievance Conmittee. Pursuant to the Union's normal procedures,

Purifoy appeal ed Gievance Reference No. 25153, Gievance Reference No. 25154
and Gievance Reference No. 26117 to the Third Step of the contractual
grievance procedure. Pursuant to the Union's nornal procedures, Purifoy net
with the County's Third Step grievance representatives to argue the nerits of
the three grievances. This Third Step neeting occurred on May 13, 1991. At
the tine of this neeting, Purifoy was in possession of Gievance Reference No.
25153, Gievance Reference No. 25154 and Gievance Reference No. 26117, as wel |
as the County's Second Step responses to the grievances. On May 21, 1991,
Purifoy received the County's Third Step response to the Conplainant's three
grievances, which response was to sustain the Second Step grievance responses,
denying all of the grievances. Under the terms of the collective bargaining

agreenment, it is the Union, and not the grievant, who has the authority to
deci de whether or not a grievance will be appealed to the contractual grievance
arbitrati on procedure. Under the permanent wunpire grievance arbitration
procedure provided for in the «collective bargaining agreenent, St af f
Representative Purifoy receives two arbitrati on hearing dates per nonth, which
dates are shared with all of the Locals that Purifoy services, i.e., Local

1055, Local 526, Local 1654 and Local 1656. Gven these limtations, it is not
possible for Local 1055 to arbitrate all of the grievances which have been
deni ed by the County. Pursuant to its normal procedure, upon receipt of the
County's Third Step Response to Gievance Reference No. 25153, Gievance
Ref erence No. 25154 and Gievance Reference No. 26117, the Local 1055 Gi evance
Conmittee nmet to decide whether or not to appeal Gievance Reference No. 25153,
Gievance Reference No. 25154 and Gievance Reference No. 26117 to the
contractual arbitration procedure. The record does not establish the date of
this neeting. Pursuant to the Union's normal procedure, Purifoy attended this
neeting of the Local 1055 Gievance Committee and was asked to nake a
reconmendation as to whether or not Gievance Reference No. 25153, Gievance
Ref erence No. 25154 and Gievance Reference No. 26117 should be appealed to the
contractual grievance arbitration procedure. Purifoy recomrended that the
three grievances not be appealed to the contractual arbitration procedure. At
the tine that Purifoy nade this recomendation, she understood that
Sec. 2.05(2) of the «collective bargaining agreenent allowed individual
Departments to follow existing overtine policies. In her investigation of the
grievances, Purifoy understood that the County had denied the three grievances
on the basis that the conduct of the County had conplied with the overtine
policies existing in the Conplainant's Departnent. After consulting with Local
1055 Secretary Stegall and Union President Love, Purifoy was satisfied that the
overtine policies relied upon by the County had been received by the Union
Stewards and had been disseminated to enployes in the Conplainant's Departnent.
It was Purifoy's understanding that, under existing overtinme policy, overtine
lists involving the Conplainant's Departnment are posted at the County Hospital
and that the Conplainant had the same right and opportunity to sign the
overtine list as any other enploye. Purifoy did not consider Gievance
Ref erence No. 25153 to be neritorious because the Conplainant had not signed
the overtinme list and, pursuant to the existing overtime policy, the County had
assigned the disputed overtine to the person on the overtine list who had the
nost seniority. Purifoy did not consider Gievance Reference No. 25154 to be
neritorious because Purifoy understood that the County had conplied with the
Conpl ainant's Department's existing overtinme policies when it used the standby
procedure, rather than accept the Conplainant's offer to voluntarily work the
overti ne. Purifoy understood that the Conplainant's Departnment's existing
overtine policies permtted enployes to volunteer for overtine, but that if the
enpl oye failed to appear for two overtine dates in a one nonth period, than the
enpl oye received a three nonth suspension from working overtine. Purifoy did
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not consider Gievance Reference No. 26117 to have nerit because the
Conpl ainant failed to appear for two overtime dates, i.e., January 26, 1991 and
January 27, 1991. Based upon her wunderstanding of the relevant contract
| anguage and her understanding of the Conplainant's Departnent's overtine
policies, Purifoy concluded that the Gievance Reference No. 25153, Gievance
Ref erence No. 25154 and Gievance Reference No. 26117 were not sufficiently
nmeritorious to warrant the use of one of the limted arbitration dates
allocated to Local 1055. The Local 1055 Gievance Conmittee concurred with the
Purifoy's conclusion and decided not to appeal Gievance Reference No. 25153,
Gievance Reference No. 25154 and Gievance Reference No. 26117 to the
contractual grievance arbitration procedure.

10. The Union's normal procedure is for the Secretary of Local 1055 to
send affected grievants a witten notification of, and an invitation to,
nmeetings of the Local 1055 Gievance Committee. The Conpl ai nant did receive

such notice of the April 17, 1991 Gievance Committee neeting. Due to the
vacation of the Secretary, the Conplainant did not receive witten notification
of the Local 1055 Gievance Committee neeting which followed the Union's
receipt of the GCounty's Third Step response. It is not evident that
Conpl ai nant recei ved any other notice of this neeting. The Conplainant did not
attend the neeting in which the Local 1055 Gievance Committee decided not to
appeal Gievance Reference No. 25153, Gievance Reference No. 25154 and
Gievance Reference No. 26117 to the contractual grievance arbitration
procedure. The Conplainant recalls that, during the neeting with the Local
1055 Gievance Committee which occurred on April 17, 1991, he was told by
Rosenmary McDowel |l that the three grievances would go to arbitration. Puri f oy
recalls that, at the April 17, 1991 neeting, the Conplainant was told by two
i ndividuals, Chief Steward Rosemary MDowell and the Chairperson of the
Gievance Committee, Bernie Freckmann, that the grievance would be processed to
the Third Step. Between the filing of the three grievances and May of 1991,
t he Conpl ai nant asked Union Steward Marion Tatum how his grievance arbitration
was going and she told the Conplainant to wait, that it could take a year or
nore, that the Union was handling the matter, and that everything would be
fine. During this same tine period, the Conplainant had a conversation wth
Carol Stegall in which she told the conplainant that the grievances would go to
arbitration if the County ruled against the Conplainant. On May 16, 1992,
Conpl ai nant started a new job in the County's Department of Social Services.

At that tine, it occurred to himthat he had not been contacted by the Union
Steward concerning his grievances. Conplainant asked the Department of Soci al
Services Steward, Patricia Gyder, about his grievances. Gyder told the
Conpl ai nant that, when she contacted a representative of Local 1055, she was
told that the grievances had been w thdrawn shortly after they had been
subm tted. It is not evident that the Conplainant knew, or had a reasonable
basis to know, of the Union's decision not to appeal his three grievances to
arbitration prior to May 16, 1992. On August 11, 1992, Conplainant filed a
conplaint with the Wsconsin Enploynment Relations Commission alleging that
Martha Love, Carol Stegall, and Rosemary MDowell, in their capacity as
representatives of Local 1055, had committed prohibited practices when they
failed to appeal Gievance Reference No. 25153, Gievance Reference No. 25154
and Gievance Reference No. 26117 to the contractual grievance arbitration
procedure.

11. On Decenber 30, 1991, at approximately 12:30 p.m, two of the
Conpl ainant's  supervi sors, Steve Herrick and Tony Mrasola, told the
Conpl ai nant to gather dirty needl e boxes and throw themin a bag, or to go hone
without pay. It is the County's procedure to place the dirty needl e boxes in a
red or orange bag and to have biohazardous personnel dispose of the bags. On
Decenber 30, 1991, the Conplainant's prinmary job duties were to draw bl ood,
order tests, and provide test results over the telephone. The needles that he
used to draw bl ood were placed in the dirty needle box. Prior to Decenber 30,
1991, the Conpl ai nant had not previously been asked to gather the dirty needle
boxes and had not been trained to gather the dirty needl es boxes. Considering
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such work to be hazardous, the Conplainant refused to gather the dirty needle
boxes and went honme without pay. The Conplainant recalls that, when he told
Mart ha Love about the incident, Love told the Conplainant that he was |ucky
that he was not fired. The Conplainant did not discuss this matter with any
other Union representative and did not file a grievance in this matter. The
Conpl ainant did not ask Love, or any other Union Representative, to file a
grievance on the Decenber 30, 1991 incident. The Conpl ainant believes that a
grievance nust be filed by the Union and that he could not file a grievance by
hi msel f. Love has known the Conplainant for a nunber of years. Prior to
becom ng a Phlebotom st, the Conplainant worked as a Patient Transporter in
surgery and, in that capacity, worked with Love, who is a Nursing Assistant in
the Post-Anesthesia Care Unit. Love recalls that she had a discussion with the
Conpl ai nant in which he expressed anxiety about having to dunp the dirty needle
boxes, but denies that she ever told the Conplainant that he was |ucky that he
did not get fired. The discussion between Love and the Conpl ai nant occurred in
a hall, after the Conpl ai nant had nade several telephone calls to Love. Love
had attenpted to return the Conplainant's telephone calls, but had been
unsuccessful in these attenpts. Love told the Conplainant that it was their
job to prepare the dirty needle boxes for pick-up by the biohazardous
per sonnel . Love denies that the Conplainant ever indicated that he wanted to
file a grievance at the tine that they discussed the dirty needl e boxes. On
Sept enber 10, 1992, Conplainant filed an anendnent to the conplaint alleging
that he was cheated out of three hours of pay because Martha Love naintained
that no grievance should be filed on the incident which occurred on
Decenber 30, 1991.

12. The Union's decision to not appeal Gievance Reference No. 25153,
Gievance Reference No. 25154 and Gievance Reference No. 26117 to the
contractual grievance arbitration was based upon the conclusion that the three
grievances were not sufficiently neritorious to warrant the use of one of the
arbitration dates allocated to Local 1055 and did not involve any arbitrary,
discrimnatory or bad faith conduct on the part of Respondent Martha Love,
Respondent Carol Stegall, Respondent Rosemary MDowell, or any other agent of
t he Uni on.

13. Nei t her Respondent Martha Love, nor any other representative of the
Union, refused to file a grievance on the events of Decenber 30, 1991 in which
the Conplainant refused to gather the dirty needl e boxes. Respondent Martha
Love has not been shown to have engaged in any arbitrary, discrimnatory or bad
faith conduct when she discussed the events of Decenber 30, 1991 with the
Conpl ai nant .

Upon the basis of the above and foregoi ng Findings of Fact, the Exam ner
nmakes and i ssues the follow ng

CONCLUSI ONS OF LAW

1. At all times material hereto, WIliam B. Wstphal has been a
nmuni ci pal enploye within the neaning of Sec. 111.70(1)(i), Stats.

2. At all tines material hereto, MIwaukee District Council 48, and
its affiliated Local 1055, have been |abor organizations within the meani ng of
Sec. 111.70(1)(h), Stats.

3. At all times material hereto, Mirtha Love, Carol Stegall and
Rosemary MDowel | have been agents of MIwaukee District Council 48, AFSCME,
AFL-CI O and/or its affiliated Local 1055.

4. The Wsconsin Enploynent Relations Commi ssion has jurisdiction to
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1/

hear and decide the nerits of the conplaint filed on August 11, 1992, and the
amended conplaint filed on Septenber 10, 1992.

5. M| waukee District Council 48, AFSCME, AFL-CQ its affiliated
Local 1055, and its agents, Martha Love, Carol Stegall, and Rosemary MDowel I,
have not been shown to have violated the Union's duty of fair representation by
failing to appeal WIlliam B. Wstphal's Gievance Reference No. 25153,
Gievance Reference No. 25154 and Gievance Reference No. 26117 to the
contractual grievance arbitration procedure and, accordingly, have not violated
Sec. 111.70(3)(b)1, Stats.

6. Respondent Martha Love has not been shown to have violated the
Union's duty of fair representation by her conduct during the discussion with
WIlliam Westphal which involved the Decenber 30, 1991 incident in which
West phal was told by his supervisors to gather the dirty needl e boxes and throw
them in a bag, or to go home w thout pay, and accordingly, has not violated
Sec. 111.70(3)(b)1, Stats.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Exam ner nakes and issues the follow ng
ORDER 1/

IT IS ORDERED that the conplaint, as anended, be, and the sane hereby is,
dismissed inits entirety.

Dated at Madi son, Wsconsin this 1st day of March, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Coleen AL Burns [s/
Col een A. Burns, Exam ner

Footnote 1/ found on page 16
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1/

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Sec. 111.07(5), Stats.

(5) The commi ssion nmay authorize a commissioner or examner to
make findings and orders. Any party in interest who is dissatisfied with
the findings or order of a conm ssioner or examiner nay file a witten
petition with the conm ssion as a body to review the findings or order.
If no petition is filed within 20 days fromthe date that a copy of the
findings or order of the comm ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings or order shall be
considered the findings or order of the conmi ssion as a body unless set
aside, reversed or nodified by such conm ssioner or exam ner wthin such
time. If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or nodified by the
conmi ssioner or examiner the tinme for filing petition with the conm ssion
shall run fromthe time that notice of such reversal or nodification is
mailed to the last known address of the parties in interest. Wthin 45
days after the filing of such petition with the conmssion, the

conmm ssion shall either affirm reverse, set aside or nodify such
findings or order, in whole or in part, or direct the taking of
additional testinobny. Such action shall be based on a review of the
evidence submitted. If the commission is satisfied that a party in

i nterest has been prejudiced because of exceptional delay in the receipt
of a copy of any findings or order it may extend the tinme another 20 days
for filing a petition with the conm ssion.
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M LWAUKEE COUNTY (VEDI CAL COVPLEX)

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

In the conplaint initiating these proceedings, the Conplainant alleges
that Martha Love, Carol Stegall and Rosenary MDowell, representatives of Local
1055, M Ilwaukee District Council 48, AFSCME, AFL-CIO conmitted prohibited
practices by refusing to appeal Conplainant's Gievance Reference No. 25153,
Gievance Reference No. 25154 and Gievance Reference No. 26117 to the
contractual grievance arbitration procedure. In an anendnent to the conplaint,
Conpl ai nant all eges that Martha Love committed prohibited practices by refusing
to file a grievance involving a Decenber 30, 1991 incident in which
Conpl ai nant' s supervi sors sent the Conpl ai nant honme without pay for refusing to
gat her and place dirty needl e boxes in a bag.

Respondents deny that they have committed any prohibited practices.
Respondents argue that the Wsconsin Enployment Relations Conmm ssion |acks
jurisdiction to hear the nerits of the conplaint because it was not tinely
filed and M| waukee County was not naned as a respondent.

D scussi on

Juri sdiction

The conplaint, as originally filed, alleges that Respondents committed
prohi bited practices by failing to appeal three of Conplainant's grievances,
i.e., Gievance Reference No. 25153, Gievance Reference No. 25154 and
Gievance Reference No. 26117, to the contractual grievance arbitration

procedure. Conplainant did not identify the portion(s) of the Wsconsin
Statutes alleged to have been violated by the Respondents' conduct. At
heari ng, however, the Conplainant confirmed that he was alleging that
Respondents' conduct had violated their duty of fair representation. It

follows, therefore, that the underlying statutory claim is that Respondents
have violated Sec. 111.70(3)(b)1, Stats., which nmakes it a prohibited practice
for a municipal enploye, individually or in concert with others, "to coerce or
intimdate a nmunicipal enploye in the enjoynent of his legal rights, including
t hose guaranteed in sub. (2)."

Sec. 111.07(14), Stats., which is nmade applicable to these proceedi ngs by
Sec. 111.70(4)(a), Stats., provides:

The right of any person to proceed under this section shall not
exceed beyond one year fromthe date of the specific act or unfair
| abor practice alleged.

The statute of limtations begins to run once a conplainant knows, or has a
reasonable basis to know, of the act alleged to be in violation of the
statute. 2/ The Conplainant, contrary to the Respondents, argues that he did
not learn of the Union's decision to not appeal Gievance Reference No. 25153,
Gievance Reference No. 25154 and Gievance Reference No. 26117 to arbitration
until after May 16, 1992.

The decision to not appeal Gievance Reference No. 25153, Gievance

State of Wsconsin, Dec. No. 26676-B (WERC, 4/91); Menononie County, Dec. No. 22872-A (Honeyman,
9/85), aff'd in pertinent part, Dec. No. 22872-C (WERC, 3/86). See also: Johnson vs. VWERC, et
al., MTwCly GrC, No. 90-CV-016842 (6/91).
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3/
4/
5/

6/

4 4 A4 4

at

at

at

at

Reference No. 25154 and Gievance Reference No. 26117 to the contractual
grievance arbitration procedure was nade during a neeting of the Local 1055
Gievance Committee. Wile the record does not establish the exact date upon
which this neeting occurred, it is evident that this neeting occurred after
May 21, 1991, the date upon which the Union received the County's Third Step
response denying the three grievances. The Conpl ai nant was not present at this
nmeeting of the Local 1055 Gievance Conmittee.

The Local 1055 Gievance Committee has a procedure by which witten
notification of the Gievance Committee neetings are provided to enployes who
have filed grievances which may be affected by the nmeeting. As Union
Representative Purifoy acknow edged at hearing, this witten notification
procedure was not followed with respect to the nmeeting in which the Local 1055
Gievance Committee decided to not appeal Conplainant's three grievances to
arbitration. 3/ According to Purifoy, however, the Union Steward had notified
Conpl ainant of this Local 1055 Gievance Commttee nmeeting. The Exam ner does
not consider Purifoy's hearsay testimony to be sufficient to rebut the
Conpl ainant's testinony that he did not receive any notice of the neeting.

The record does not warrant the finding that the Conpl ai nant knew, or
shoul d have known, of the Local 1055 Gievance Conmittee meeting in which the
Union decided to not appeal his three grievances to arbitration. Thus, it
cannot be reasonably concluded that the Conplainant's failure to attend this
Local 1055 Grievance Committee neeting acts to estop or waive his claimthat he
was not aware of the Union's decision not to appeal the three grievances to
arbitration prior to May of 1992,

The Union's witnesses do not claim and the record does not denobnstrate,
that, following this nmeeting, the Union provided the Conplainant with witten
notification of the decision to not appeal the three grievances to arbitration.

Uni on Representative Purifoy, however, recalls that she had a tel ephone
conversation with the Conplainant in which she advised the Conplainant of "the
third step disposition." 4/ The Conpl ai nant denies that he had any tel ephone
conversation with Purifoy. 5/ Assum ng arguendo, that Purifoy's recollection
of events is accurate, the Exami ner considers her testinony concerning the
t el ephone conversation to be anbi guous. That is, the Exam ner does not know
whet her Purifoy neant that she told the Conplainant about the County's Third
Step disposition of the grievances, or whether she neant that she told the
Conpl ai nant about the Union's disposition of the grievances. Assumi ng
arguendo, that Purifoy intended the latter neaning, the testinmony is not
dispositive of the tineliness claim because the record fails to establish the
date of the alleged conversation.

At hearing, Union Representative Purifoy stated that even though the
Conpl ai nant did not appear at the meeting in which the Local 1055 Gievance
Conmittee had decided to not appeal the three grievances to arbitration, the
Conpl ai nant woul d have received a copy of the County's Third Step response
indicating that the County had denied the three grievances. 6/ Assum ng
arguendo, that the Conplainant had received a copy of the County's Third Step
response nore than one year prior to the filing of the instant conplaint, it is
not evident that the County's Third Step response provided the Conplainant with
a reasonable basis to know that the Union had decided to not appeal the
grievances to arbitration.

74.

74.

75.

57.
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Conpl ai nant was present at the Local 1055 Gievance Conmittee Meeting of
April 17, 1991, in which the Local 1055 Gievance Committee discussed the
County's Second Step response denying the grievances. According to
Conplainant, at this nmeeting, Union Representative MDowell advised the
Conplainant that his three grievances would be processed to arbitration.
McDowell did not testify at hearing. Uni on Representative Purifoy, who was
present at the April 17, 1991 neeting, denies that the Conplainant was told
that his three grievances would be processed to arbitration. According to
Purifoy, MDowell and the Chairnan of the Gievance Conmittee, Bernie
Freckmann, told the Conplainant that the three grievances would be processed to
the Third Step of the grievance procedure. G ven the evidence that the Union's
decision to appeal, or to not appeal, grievances to arbitration is made after
receipt of the County's Third Step response, the Exam ner is persuaded that
Purifoy's version of the events of April 17, 1991 is nore credible than the
Conplainant's version of the events. As Purifoy stated at hearing, it is
likely that the Conpl ainant confused the Third Step of the grievance procedure
with the arbitration step.

The Conplainant recalls that he had a conversation wth Union
Representative Carol Stegall in which Stegall advised him that the grievances
would go to arbitration if the County ruled against the Conplainant. 7/
Conpl ai nant also recalls that, on several occasions, he asked Union Steward
Mari on Tatum about his grievances and how the arbitration was going. According
to the Conpl ai nant, Tatum responded that "it would be a year or nore, and the
union was to handle that and everything was going to be fine." 8/ Nei t her
Stegall, or Tatum testified at hearing. The record fails to establish the
date of the alleged conversations with Stegall and Tatum However, given
Conplainant's testimony that he did not hear from the Union concerning his
grievances after My of 1991, 9/ it is reasonable to conclude that the
conversations wth Stegall and Tatum occurred between the filing of the
grievances and May of 1991.

Unlike the Conplainant's testinony concerning the meeting of April 17,
1991, the Conplainant's testinmony concerning the conversations with Stegall and
Tatum was not contradicted by the testinony of any other witness. Mor eover ,
unl i ke Conpl ainant's testinmony concerning the neeting of April 17, 1991, there
is no reasonable basis to conclude that the Conplainant nmay have m sconstrued
the comrents which he attributed to Stegall and Tatum Accordingly, the
Exami ner has credited Conplainant's testinony with respect to his conversations
with Stegall and Tatum Assumi ng arguendo, that the Conplainant did receive
the County's Third Step response denying the grievances in May of 1991, as did
the Union, the Conplainant's conversations with Stegall and Tatum provided the
Conplainant with a reasonable basis to assune that the grievances had been
processed to arbitration and that the process would take at |east a year.

The conplaint filed on August 11, 1992, alleges that Respondents'
violated their duty of fair representation by failing to appeal Gievance
Ref erence No. 25153, Gievance Reference No. 25154 and Gievance Reference No.
26117 to the contractual grievance arbitration procedure. The Conpl ai nant
mai ntains that he did not learn of the Union's decision to not appeal the three
grievances to arbitration until after My 16, 1992, when the Steward in the
Department of Social Services contacted representatives of Local 1055 to ask
about the status of his grievances. 10/ The record does not denonstrate

7/ T. at 14.
8/ T. at. 15.
9/ T. at 77.
10/ Puri foy acknow edges that representatives of Local 594 did contact her and that she did tell
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11/

12/
13/

14/

15/

t hese

ot her wi se.

For the reasons discussed above, the Exami ner is not persuaded that the
Conpl ai nant knew, or had a reasonable basis to know, of the Union's decision to
not appeal Gievance Reference No. 25153, Gievance Reference No. 25154 and
Gievance Reference No. 26117 to the contractual grievance arbitration
procedure nore than one cal endar year prior to the filing of the conplaint on
August 11, 1992. Accordingly, the wundersigned rejects the Respondents'
assertion that the conplaint is not tinely.

On Septenber 10, 1992, Conplainant filed an anendnent to the conpl aint
alleging that the Union, by its agent Respondent Love, had violated its duty of
fair representation by not filing a grievance on an incident which occurred on
Decenber 30, 1991. \Were, as here, an anmendnment to a conplaint raises a new
cause of action, the statute of limtations runs from the date of the
amendrent. 11/ It rmust be concluded, therefore, that Conplainant's anmendnent
to the Conplaint was tinely fil ed.

At hearing, the Respondents argued that the Conplaint should be dism ssed
because the Conpl ai nant had not al so naned M| waukee County as a respondent.
G ven the nature of the breach of the duty of fair representation clainms raised
in the conplaint and the amended conplaint, the Conplainant is not required to
name M |waukee County as a respondent in this matter. Despite Respondents’
argunent to the contrary, the Commi ssion does have jurisdiction to determ ne
the merits of the conplaint and the anended conpl ai nt.

Merits

In Vaca v. Sipes, 386 U S 171, 64 LRRM 2369, (1967) and Mahnke v. WERC,
66 Ws.2d 524 (1974), the courts set forth the requirements of the duty of fair
representation a union owes its menbers. A union nust represent the interests
of all its menbers without hostility or discrimnation, exercise its discretion
with good faith and honesty, and eschew arbitrary conduct. The Union breaches
its duty of fair representation only when its actions are arbitrary,
discrimnatory or in bad faith. 12/ The Union is allowed a w de range of
reasonabl eness, subject always to conplete good faith and honesty of purpose in
the exercise of its discretion. 13/ As long as the Union exercises its
discretion in good faith, it is granted broad discretion in the performance of
its representative duties. 14/ A conplainant has the burden to denonstrate, by
a clear and satisfactory preponderance of the evidence, each elenent of its
contention. 15/ Mahnke, supra, requires that a Union's exercise of discretion
be put on the record in sufficient detail so as to enable the Comm ssion and
reviewi ng courts to determ ne whether the Union has nade a considered decision
by review of relevant factors.

representatives that Local 1055 had decided not to appeal the three grievances to
arbitration. (T. at 74-75.)

City of Stevens Point, et al., Dec. No. 26525-A (Jones, 2/92); CESA #4, et al., Dec.

(Yaffe, 12/77), aff'd, Dec. No. 13100-G (VERC, 5/79).

Col enran v. CQutboard Marine Corp., 92 Ws.2d 565 (1979).

Ford Mbtor Co. v. Huffman, 345 U. S. 330, 31 LRRM 2548 (1953).

No. 13100-E

West Allis-West MIwaukee School District, Dec. No. 20922-D (Schi avoni, 10/84; Bl ooner Jt.

School

District, Dec. No. 16228-A (Rothstein, 8/80).

West Allis-West M| waukee School District, |bid.
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Conpl ai nt

The record denonstrates that Conplainant's Gievance Reference No. 25153,
Gievance Reference No. 25154 and Gievance Reference No. 26117 were filed and
processed through the Third Step of the contractual grievance procedure in the
sane nmanner as any other grievance affecting a nenber of Local 1055.
Conpl ai nant does not allege, and the record does not denonstrate, that the
Respondents violated their duty of fair representation by their conduct in
processing the three grievances through the Third Step of the contractual
grievance procedure. Rather, Conplainant alleges that the Respondents viol ated
their duty of fair representation when Respondents failed to appeal
Conpl ainant's Gievance Reference No. 25153, Gievance Reference No. 25154 and
Gievance Reference No. 26117 to the contractual arbitration procedure.

Under the terns of the collective bargaining agreement, it was the Union,
and not the Conplainant, who had the right to appeal Gievance Reference
No. 25153, Gievance Reference No. 25154 and Gievance Reference No. 26117 to
the contractual grievance arbitration procedure. Follow ng the Union's receipt
of the County's Third Step response denying Gievance Reference No. 25153,
Gievance Reference No. 25154 and Gievance Reference No. 26117, the Local 1055
Gievance Committee net to decide whether or not the Union would appeal the
grievances to the contractual arbitration procedure. Prior to nmaeking this
deci sion, the Local 1055 Gievance Committee asked Union Representative Certie
Purifoy for a reconmendation as to whether or not the three grievances shoul d

be appealed to the contractual grievance arbitration procedure. Puri f oy
recommended that Gievance Reference No. 25153, Gievance Reference No. 25154
and Gievance Reference No. 26117 not be appealed to arbitration. The Local

1055 Gievance Conmittee agreed with Purifoy's recomendation and decided to
not appeal Conplainant's Gievance Reference No. 25153, Gievance Reference No.
25154 and Gievance Reference No. 26117 to the contractual arbitration
procedure.

In a proceeding of this type, the Commssion does not make a
determination as to whether Conplainant's Gievance Reference No. 25153,
Gievance Reference No. 25154 and Gievance Reference No. 26117 are, or are
not, neritorious. The Conmi ssion has previously recognized that, in duty of
fair representation cases involving a wunion's decision not to pursue a
grievance, that fact that the grievance nmay be neritorious is not determ native
of whether a violation of |aw has occurred and that a union has a great deal of
discretion in deciding whether or not a grievance should be pursued through
arbitration. 16/ It is only if the union's action in not pursuing even a
neritorious grievance is arbitrary, discrimnatory or in bad faith that there
is aviolation of law 17/

By nmeeting to decide whether or not the Conplainant's grievances should
be appealed to the contractual grievance arbitration procedure and by asking
Purifoy for a reconmendation as to whether or not the grievances should be
appealed to the contractual grievance arbitration procedure, the Local 1055
Gievance Committee followed its normal procedures. To be sure, it was not
normal procedure to fail to notify the Conplainant of the fact that the Local
1055 Gievance Committee would be neeting to discuss the County's Third Step
response and to determ ne whether or not to appeal Conplainant's grievances to
arbitration. The record, however, supports the conclusion that this failure to
notify the Conplainant was due to the vacation of the secretary responsible for
provi ding such notification. There is no evidence that the Union's failure to

16/ City of Geenfield, et al., Dec. No. 24776-C (VERC, 2/89).

17/ I d.
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18/

notify the Conplainant of the Local 1055 Gievance Comittee neeting was
notivated by bad faith, hostility, or intent to discrimnate against the
Conpl ai nant .

Wil e the Conpl ai nant was not provided with the opportunity to attend the
neeting in which the Union decided to not appeal Gievance Reference No. 25153,
Gievance Reference No. 25154 and Gievance Reference No. 26117 to arbitration,
the Conplainant was provided with the opportunity to discuss the three
grievances, and the County's Second Step response thereto, with the Local 1055
Grievance Committee on April 17, 1991. As the testinony of Purifoy
establishes, the County's Third Step response sustained the County's Second
Step response. 18/ Gven the fact that the County's Second Step response was
the subject of the April 17, 1991 neeting, it is reasonable to conclude that,
at the time that the Local 1055 Gievance Conmittee nade the decision to not
appeal Conplainant's grievances to arbitration, the Committee was aware of
Conplainant's position with respect to the three grievances, as well as
Conplainant's position with respect to the County's response to these three
grievances. The fact that the Conpl ai nant was not provided with an opportunity
to be present at the neeting in which the Local 1055 Gievance Conmittee
decided to not appeal Conplainant's grievances to hearing does not warrant a
finding that the decision was arbitrary, discrimnatory or in bad faith.

Purifoy, the AFSCME Staff Representative responsible for servicing Local
1055, was present at the April 17, 1991 neeting of the Local 1055 Gievance
Conmittee neeting in which the Conpl ai nant was provided with the opportunity to
di scuss Gievance Reference No. 25153, Gievance Reference No. 25154 and
Gievance Reference No. 26117, as well as the County's Second Step response
thereto. Prior to nmaking the recommendation to not appeal the three grievances
to arbitration, Purifoy had been given copies of the three grievances and the
County's Second Step response thereto, and had met with the County's Third Step
grievance representatives to argue the nmerits of the three grievances. Based
upon her discussions with the Union Stewards who serviced the Conplainant's
Departrment, Purifoy concluded that there was nerit to the County's assertion
that the overtine which was the subject of Gievance Reference No. 25153 and
Gievance Reference No. 25154 had been assigned in a nmanner which was
consistent with the overtine policies which existed in the Conplainant's

Depart ment . Purifoy also concluded that, contrary to the assertion of the
Conpl ainant, the County was correct when they concluded that the call-in on
January 26, 1991, and the call-in on January 27, 1991, involved tw separate

failures to work voluntary overtinme and, therefore, Conplainant's ninety-day
suspension from overtime and standby opportunities, which was the subject of
Grievance No. 26117, was consistent with Conplainant's Departnent's overtine
polici es. Based upon her understanding that the Conplainant's Departnent's
overtine policies were incorporated into the collective bargai ning agreenent by
the |anguage of Sec. 2.05(2), Purifoy concluded that the County had conplied
with its contractual obligations and that Gievance Reference No. 25153,
Gievance Reference No. 25154 and Gievance Reference No. 26117 were not
sufficiently neritorious to warrant the use of one of limted arbitrati on dates
all ocated to Local 1055. The record contains sufficient detail so as to enable
the Examiner to determine that both Purifoy and the Local 1055 Gievance
Conmittee nade a considered decision by review of relevant factors when they
concluded that the Gievance Reference No. 25153, Gievance Reference No. 25154
and Gievance Reference No. 26117 were not sufficiently meritorious to warrant
an appeal to arbitration.

In sunmary, the Examiner is satisfied that Union's decision to not appeal
Gievance Reference No. 25153, Gievance Reference No. 25154 and Gievance
Reference No. 26117 to the contractual grievance arbitration procedure was
based solely upon the Union's determ nation that the grievances did not have

T. at 54.
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sufficient merit to warrant an appeal to arbitration. The evidence does not

establish that this decision was nade in a perfunctory nanner. Nor is there
evi dence of animpsity, slighting or disregard in assessing the nerits of the
gri evances. The record does not warrant the conclusion that the Union's

decision not to appeal Gievance Reference No. 25153, Gievance Reference No.
25154 and Gievance Reference No. 26117 to the contractual grievance
arbitration procedure involved any bad faith, discrimnatory or arbitrary
conduct by Respondents Martha Love, Carol Stegall or Rosemary MDowel |, or any
ot her agent of the Union.

Wiile it is apparent that the Conplainant is upset by the fact that he
did not learn of the Union's disposition of the three grievances until May of
1992, the Comm ssion has previously found that the failure of a union to notify
a grievant of the disposition of his grievance does not provide an adequate
basis for finding a breach of the duty of fair representation. 19/ Contrary to
the assertion of Conplainant, the record does not establish that the Union
violated its duty of fair representation when it failed to appeal Conplainant's
Gievance Reference No. 25153, Gievance Reference No. 25154 and Gievance
Ref erence No. 26117 to the contractual grievance arbitration procedure.

Amendnent to the Conpl ai nt

On Decenber 30, 1991, two of the Conplainant's supervisors, Steve Herrick
and Toni Mrasola, told the Conplainant to gather dirty needle boxes, throw
them in a bag, or go hone wthout pay. Havi ng never performed this duty
before, and considering the work to be hazardous, the Conplainant went hone
wi thout pay. On Septenber 10, 1992, the Conplainant filed an anendnent to his
conplaint alleging that Union President Martha Love refused to file a grievance
contesting the order to gather the dirty needl e boxes and the |oss of pay that
resulted fromthe Conplainant's decision to go hone, rather than to gather the
dirty needl e boxes.

According to the Conplainant, when he discussed this incident with Union
President Martha Love, Love told the Conplainant that he was |ucky that he was
not fired. Love, who renenbers discussing the incident with the Conplainant,
deni es that she ever told the Conplainant that he was |ucky that he did not get
fired. Love recalls that the Conplainant had |left several tel ephone nessages,
whi ch she was unsuccessful in returning. According to Love, she nmet the
Conplainant in the hall and he expressed concern over having been told to
gather the dirty needl e boxes. Love recalls that she told the Conpl ai nant that
it was their job to prepare the dirty needl e boxes for pick-up by biohazardous
personnel. Love maintains that the Conplai nant never indicated that he wanted
to file a grievance.

As discussed above, the Conplainant disputes Love's assertion that she
did not tell the Conplainant that he was |ucky that he was not fired. However,
the other portions of Love's testinony are not in dispute and, thus, are
entitled to be credited herein.

As Conpl ai nant acknow edged at hearing, followi ng the conversation wth
Love, he did not discuss the matter with any other Union Representative. The
Conpl ai nant argues that further contact with the Union would have been futile
because the Union President had told himthat she did not want himto file a

gri evance.

Assum ng ar?uendo, that Love did tell the Gievant that he was |ucky that
he was not fired, such a statenment would not establish a violation of the
Union's duty of fair representation. As Respondent argues, a Union

19/ UW - M| waukee (Housing Department), sub nomGithrie V. WERC, Dec. No. 111457-F (1977).
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Representative is entitled to give an opinion on enpl oye conduct.

It is not evident that either Conplainant's right to file a grievance, or
the nmerits of such a grievance, was the topic of discussion between Love and
t he Conpl ai nant. Rat her, Love was responding to Conplainant's anxiety about
havi ng been told to gather and dispose of the dirty needl e boxes by offering
her opinion that such duties were a part of the Conplainant's job. Gven the
context of the conversation, even if Love had told the Gievant that he was
lucky that he was not fired, it would not be reasonable to construe such a
statenment to nean that Love was refusing to file a grievance on the natter, or
that the other Union Representatives would refuse to file a grievance on the
matter if requested to do so by the Conpl ai nant.

Contrary to the argunent of the Conplainant, the record does not
establish that Respondent Love, or any other Respondent, refused to file a
grievance on the incident of Decenber 30, 1991. Nor is it evident that
Respondent Love, or any other Union Representative, engaged in any conduct
whi ch caused the Union to breach its duty of fair representation toward the
Conpl ai nant with respect to the events of Decenber 30, 1991.

Concl usi on

It has not been shown that Respondent s, or any other Union
Representative, breached the Union's duty of fair representation toward
Conplainant by failing to appeal Gievance Reference No. 25153, Gievance
Reference No. 25154 and Gievance Reference No. 26117 to the contractual
grievance arbitration procedure. Nor has it been shown that Respondent Love,
or any other Union Representative, breached the Union's duty of fair
representation toward the Conplainant by conduct relating to Conplainant's
di scussions with Love concerning the events of Decenmber 30, 1991. Accordingly,
the conpl ai nt, as anended, has been di sm ssed.

Dated at Madi son, Wsconsin this 1st day of March, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Coleen AL Burns [s/
Col een A. Burns, Exam ner
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