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Respondent .

Appear ances:
Lawmton & Cates, S.C., Attorneys at Law, 214 West Mfflin Street, Madison,

Wsconsin 53701-2965, by M. Richard V. Gaylow, on behalf of the
Ruder, Ware & Mchler, S.C., Attorneys at Law, 500 Third Street, Wusau,

FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

On Septenber 18, 1992, Local Union No. 1054, Wsconsin Rapids Fire
Fighters, I.AF.F., AFL-CQ filed a conplaint with the Wsconsin Enploynent
Rel ati ons Commi ssion wherein it alleged that the Gty of Wsconsin Rapids had
conm tted prohibited practices in violation of Secs. 111.70(3)(a)l, 4 and 5, of
the Municipal Enploynment Rel ations Act. On Novenber 18, 1992, the Respondent
Cty of Wsconsin Rapids filed a notion to dismss the alleged violation of
Sec. 111.70(3)(a)5, Stats. On Novenber 27, 1992, the Respondent Cty filed an
answer to the conplaint wherein it denied it had conmtted the prohibited

practices alleged and raised certain affirmative defenses. The Conmi ssion
appointed a nenber of its staff, David E. Shaw, to be the Examiner in the
matter. A hearing was held before the Exami ner on Decenber 14, 1992, in
W sconsin Rapids, Wsconsin. At the hearing, the Conplainant anended its

conplaint so as to withdraw the alleged violations of Sec. 111.70(3)(a)5,
Stats. A stenographic transcript was made of the hearing and the subm ssion of
post-hearing briefs by the parties was conpleted by Mirch 12, 1993. Havi ng
consi dered the evidence and argunents of the parties, the Exam ner now nakes
and i ssues the follow ng Findings of Fact, Conclusions of Law and O der.
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FI NDI NGS OF FACT

1. The Cty of Wsconsin Rapids, hereinafter the Respondent, is a
muni ci pal enployer and has its offices located at 444 Wst Gand Avenue,
W sconsin Rapi ds, Wsconsin. The Respondent has a mayor - comon council form
of government, and at all times material herein, Carl G eeneway has been the
Mayor of Respondent. At all tines material herein, Janes Jansky has been the
Personnel Director for Respondent. At all times material herein, the
Respondent has nmintained and operated the Wsconsin Rapids Fire Departnent,
hereinafter the Fire Departnment or Departnent, consisting of a nunber of
station houses, and since June 4, 1990, Kenneth Huettl has been the Fire Chief
in the Departnent.

2. Local Union No. 1054, Wsconsin Rapids Fire Fighters, |I.AFF.,
AFL-CI O hereinafter the Conplainant, is a |abor organization and has as its
mai | i ng address 1511 - 12th Street, Wsconsin Rapids, Wsconsin. At all tinmes
material herein, WIliam Snmith has been President of Conplainant. The
Conplainant is, and has been at all times material herein, the exclusive
collective bargaining representative of all regular full-time firefighters in
t he Departnent, excluding the Chief and Assistant Chiefs.

3. The Conpl ai nant and Respondent were party to a 1991-1992 Coll ective
Bar gai ning Agreenent. That Agreenent contained, in relevant part, the
fol | owi ng provisions:

ARTI CLE 3
RESERVATI ON OF RI GHTS

The Union recognizes the right of the Gty and
the Chief of the Fire Department to operate and nanage
its affairs in all respects. The Union recognizes the
exclusive right of the Chief of the Fire Departnment to
establ i sh reasonabl e departnmental rules and procedures.

It is understood by the parties that every duty
connected within the Fire Departnent operations,
enunerated in job descriptions, is not al ways
specifically described; and it is intended that all
such duties shall be performed by the enpl oyees.

The Chief of the Fire Departnent and the Police
and Fire Comm ssion reserve the right to discipline or
di scharge for cause. The City reserves the right to
lay off personnel of the Departnment. The City and the
Chief of the Fire Departnent shall determne work
schedul es consistent with this Agreement and establish
net hods and processes by which such work is perforned.
The Gty and the Chief of the Fire Departnent shall
have the right to transfer enployees within the Fire
Departrment in a manner nost advantageous to the Gty
under the conditions outlined in Article 5.

The City, the Chief of the Fire Departnent, and
the Police and Fire Comm ssion shall retain all rights
and authority to which, by law, they are entitled.

The Union pledges cooperation in the increasing
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of departmental efficiency and effectiveness. Any and
all rights concerning nmanagenent and direction of the
Fire Department and the Firefighters shall be
exclusively the right of the Gty and the Chief of the
Fire Department, unless otherw se provided by the terns
of this Agreenent as permtted by |aw.

The powers, rights, and/or authority claimed by
the City are not to be exercised in a nmanner that wll
undermne the Union, or as an attenpt to evade the
provisions of this Agreement, or to violate the spirit,
intent, or purpose of this Agreenent.

ARTI CLE 5
HOURS ( WDRKDAYS)

The duty day for the purpose of training
procedures and other regular, routine duties shal
termnate at or before 4:30 p.m Mai nt enance and
servicing of vehicles, equipnent and other Fire
Departrment property after 5:00 p.m shall be limted to
itens necessary for efficient response to alarns.
Apparatus room floors shall be nade reasonably safe and
dry in all areas utilized by personnel in response to
al ar ns. The bal ance of the tour of duty shall be to
provide service in matters of responding to energency
and non-energency calls.

ARTI CLE 7
OVERTI VE

Overtime is defined as time worked before or
after a regularly scheduled work shift. Overtinme wll
be paid for all hours worked over one hundred fifty-
nine (159) hours in a twenty-one (21)-day work cycle.
Al Firefighters who are requested to attend school on
off-duty tine will be conpensated at the overtinme rate
for actual hours spent in session, plus travel tine.
O her time spent away fromhone is not conpensable.

ARTI CLE 19
GRI EVANCE PROCEDURE

DEFI NI TION OF A GRI EVANCE

The procedure under this Article provides an
orderly method to present and settle grievances (not
i nvol ving wage rates and hours of work as such) which
may arise between the Union and the Gty as to the
nmeani ng, application of, or conpliance wth, the
provisions of this Agreement. It is a further purpose
of this grievance procedure to assure observance of the
terms  and work relationship set forth in this
Agreenent. The grievance procedure is available to the
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Union and is linmted to nmatters covered by this
Agr eenent .

The purpose of the grievance procedure shall be
to settle all grievances between the Fire Departnent
and the Union, the Gty and the Union, or any nenber
t her eof .

The steps of the procedure shall be as foll ows:

STEP 4. If the grievance is not settled at the
third step of the grievance procedure, the Union,
within ten (10) days (Saturdays, Sundays and holidays
excluded) of receipt of the witten determnation,
shall submit the grievance to an arbitrator and file a
copy of same with the Enployee Rel ations Departnent.
The arbitrator shall be selected by the Wsconsin
Enpl oynent Rel ati ons Conmi ssion. The decision shall be
final and binding by all parties except for judicial
revi ew. The cost of the arbitration shall be borne
equally by the Gty and the Union. However, expenses
relating to the calling of witnesses or the obtaining
of depositions or any other simlar expense associated
with such proceedings shall be borne by the party at
whose request such wtnesses or depositions are
required. Al filing fees and costs related thereto
shall be the responsibility of the party filing the
request .
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ARTI CLE 21
RULES AND REGULATI ONS

The Rules and Regulations of the Wsconsin
Rapids Fire Departnment are hereby nmade a part of this

Agr eenent .
ARTI CLE 22
AVENDVENT PROVI SI ON
Thi s Agr eenent is subj ect to anmendnent,

alteration, or addition only by subsequent witten
agreenent between, and executed by, the City and the
Union where nutually agreeable. The waiver of any
breach, term or condition of this Agreenent by either
party shall not constitute a precedent in the future
enforcement of all its terms and conditions.

ARTI CLE 24
NO OTHER AGREEMENT

The City agrees not to enter into any other
Agreenent, witten or verbal, wth Firefighters,
individually or collectively, which in any way
conflicts with the provisions of this Agreenent.

4. In the past in the Departnent, new firefighters were trained
t hrough an apprenticeship program and the Depart ment had a Joint Apprenticeship
Conmmi t t ee. In Cctober of 1988 the Department was notified by the State

Director of Apprenticeship from the Bureau of Apprenticeship Standards,
Departnment of Industry, Labor and Human Relations (D LHR), that the Bureau was
wi t hdrawi ng approval of the standards of apprenticeship for the Wsconsin
Rapids Fire Departnent on the basis that the apprenticeship program in the
Department was not being operated in accordance with the approved standards and
that there was not evidence of training being offered in accordance with the
approved work schedules. Wen Huettl becane Chief of the Department in 1990,
he found that there was very little in the way of training records being
mai nt ai ned by the Departnent. Huettl concluded that the best way to provide
the necessary training for firefighters and to establish training records in
the Departnent was to have people from the Department certified as instructors
by having them take an instructor training course from the area technical
col | ege. Once the in-house people were trained as instructors they would
provide training for the new firefighters who could then become certified as
Fire Fighter | and thereby neet the requirenents of ILHR 30, Fire Departnent
Heal th and Safety Standards, Ws. Admn. Code. |n Decenber of 1990, the Chief
had the followi ng notice posted on Departrment bulletin boards:

Not i ce Not i ce Not i ce Not i ce Not i ce Not i ce

Anyone interested in taking Instructor Certification
course please sign up bel ow It is a 40 hour course,
of f duty people will be paid according to the contract
rates. Those certified will be expected to help teach
the Department training program I would like to see
three nmen per shift sign up. W can decide the exact
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class schedule when the class is ready to start. e

will start in January. |f you have questions, see the
Chi ef .
#1 #2 #3
Smith /s/ Pl uke /s/ Straub /s/
Wwondzel | /s/ Tracy /s/ Aucl air /sl
Larsen /s/ Ander son /s/ Reitz /s/
Nash /s/ Mertz /s/

On January 9, 1991, Chief Huettl distributed the followi ng nenorandum to the
menbers of the Departnent:

To: Menmbers, Ws. Rapids Fire Dept.
From Chi ef Huettl

Subj ect : Instructor Certification

Dat e: Jan. 9, 1991

The Fire Training Instructors Certification course wll
begin on Mnday, Jan. 14th., at Station 11. The MSTC
instructor will be Bernard Binning of Marshfield.
There will be six 6 hour sessions, with a test upon
conpl etion. Class dates are January 14, 16, 21, 23,
28th and Feb. 6th, all beginning at 09:00.

The following personnel have indicated they will take
part.
#1 #2 #3
Smith Pl uke Straub
Wondzel | Tracy Aucl air
Lar sen Ander son Reitz
Nash Mertz
It will be necessary for our Departnent menbers to be

co-operative and flexible during this tine, and we wil|
do what is necessary to insure these nmen get the
opportunity to get the full benefit of this training.

Chi ef Huettl

O the eleven firefighters who signed up for the instructor's course, all but
Larsen conpleted the Instructors Certification course. The classes for the
instructor course were held at Station No. 2 and the firefighters who attended
the classes attended either during their duty hours or if they were not on
duty, they were paid overtine for the hours in attendance. The costs and
expenses of attending the instructor's course were paid for the by Respondent.
The cl asses were six hour sessions held on January 14, 16, 21, 23 and 28, and
February 6th, 1991. Those firefighters who took the Instructors Certification
course understood that they would be teaching other menbers of the Departnent
under the Fire Fighter | training program

5. Respondent and Conplainant met on January 2, and again on
January 15, 1991 for the purpose of bargaining a 1991-1992 collective
bargai ning agreenent. Sonetine after the January 15, 1991 bargai ning session,
the Conplainant petitioned for nunicipal interest-arbitration (MA) and an

informal investigation session was held with the parties by an investigator
fromthe Conm ssion on March 13, 1991.

6. On March 25, 1991, Chief Huettl caused the following notice to be
post ed:
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NOT1 CENOTI CENOTI CENOTI CENOTI CE

THERE WLL BE A MEETING OF ALL W SCONSIN RAPIDS FIRE
DEPARTMENT | NSTRUCTORS AT STATION 2 ON THURSDAY,
MARCH 28TH, AT 0800 AM HOURS. WE WLL DI SCUSS THE
FI REFI GHTER | TRAI NI NG PROGRAM HOPEFULLY WE CAN GET
STARTED EARLY IN APRIL. BRING ALL OF YOUR SUGGESTI ONS
AND QUESTI ONS!! !

Chi ef Huettl, 3-25-91

A neeting was held on March 28, 1991 between the Chief and those firefighters
who had gone through the Instructors Certification course to discuss how the
Fire Fighter | Training Program would be inplenented. The training program was
impl emrented in April of 1991. On May 6, 1991, the Union filed a grievance at
Step | alleging that violations had occurred on April 16, 23 and 26, 1991. The
followi ng set forth the basis of the grievance:

DETAI LS OF GRI EVANCE: Two (2) Lieutenants and eight
(8) Mdtor Punp Qperators are now preparing and
instructing other Fire Department personnel, including
Assi stant Chi efs.

In the past, the Assistant Chiefs scheduled and led all
drills, and when they were on vacation or Holiday, the
Li eutenant took over this responsibility. When the
Li eut enant assumed this responsibility, he also
received the difference between his regular pay and
that of Assistant Chief.

ACTI ON REQUESTED BY THE UNI ON: W realize that the
State of Wsconsin adopted IHLER 30 (Safety Standards)
and put it into effect April 1, 1991. Because of this
the Wsconsin Rapids Fire Departnment and the Gty are

mandated to follow certain standards, i ncl udi ng
trai ni ng.
W feel that because the Fire Departnment wll be

receiving conpensation through Md-State Technical
College for us doing the instruction, we should be
conpensat ed al so.

7. At no time during the bargaining sessions on January 2 or
January 15, 1991, nor at the March 13, 1991 investigation session, did the
Conpl ai nant ever nake any request to bargain or any proposal to the Cty for
conpensation for the instructors for performng training functions. Soneti ne
subsequent to the March 13, 1991 investigation session, the Conplainant and
Respondent reached agreenment on a 1991-1992 collective bargaining agreenent
which was ratified and eventually signed on May 23 and 24, 1991. |In the course
of processing the grievance on the instructors, the Conplai nant proposed as a
way of settling the grievance, that the Respondent pay the instructors $20.00

per nonth. That request was nmade at the various steps in the grievance
procedure and was rmade to both the Respondent's Personnel Director, Jansky, and
to the Respondent's Personnel Conmittee. The Conplainant's request for the

addi ti onal conpensati on was di scussed, but the parties never came to agreenent
on it, and the grievance was put on hold for some tine. Wile the grievance
was on hold, Jansky at tines met with Conplainant's representatives to discuss
ways in which the matter could be resolved. The Respondent opposed paying an
addi tional $20.00 per nonth to those who had received the instructor training.
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8. On January 31, 1992, Jansky sent the following response to Smith
regarding the instructor training grievance:

January 31, 1992

M. WIlliam Snith

Presi dent, Local 1054 |.A F. F.
1151 - 22nd Street North
Wsconsin Rapids, W 54494

RE: Gri evance 4/16/91
I nstructor Trai ning

Dear Bill:

Training is now and has always been an essential part
of professional firefighting. It has been a standard
practice both wthin our departnent and universally
that senior firefighters train junior firefighters.
The training presently being conducted and which is a
matter of this grievance is that of the nost basis
(sic) and elenentary principles of firefighting. The
only difference between the present training and past
training is that the present training is nore
formalized in that a standard guideline is being
followed and a training record is kept for each
firefighter.

The Gty is not required to provide basic Firefighter |
Certification training under |LHR 30. Al of our
firefighters were grandfathered under the new law. The
decision to offer Firefighter | training was nmade due
to the laxity of the departnent in maintaining training
records. The past lack of concern for naintaining
records should be a concern on the part of all
firefighters in est abl i shing their pr of essi onal
qgualifications. In other words, those to benefit by
the establishnent of a formal and docunented training
program are those firefighters who cannot now produce
evidence that they have Firefighter | credentials.

Those persons who are doing the instruction vol unteered
to attend the instructor training course. They knew up
front the reason for the instructor training and that
they would be called upon to train nenbers of the
departnent. The Gty did not offer or give anyone any
i ndi cation they woul d receive any special conpensation
for instructing. The Gty has invested a considerable
amount of noney in training the instructors.

Contrary to the Union's claimthe Cty will not receive
any financial windfall from this training. To date,
the City has spent approximately $5,600.00 in training
i nstructors. When both parts of the Firefighter |
course is conpleted for all 30 departnent nenbers, the
City will receive reinbursement of $2,010. 00.

Tr oubl esone to us is t hat t he instructor's

certification was conpleted in February 1991 and now,
alnost a year later, no one has conpleted the
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Firefighter |I certification. In fact, we are told no
one has conpleted the first part of the programl  This
training is taking the sane form as other prograns and
activities, to include one for which special pay was
attached, and all the Cty received was the rhetori cal
excuses as to why it hadn't or couldn't be done.

The Personnel Conmittee is not in agreement to pay a
$20. 00 per nonth bonus to the ten firefighters who have
conpleted the instructor certification course. As
previously stated, we feel the training is part of the
ongoing duties and responsibilities of all nenbers of
the departnent. The present training, what little has
been done, does not require advanced or specialized
know edge or skills, nor is it different than what has
been done in the past. The instruction is perforned
during the firefighter's normal tour of duty, with the
instructor being relieved of other duties, and for
which the firefighter is already paid. The matter of
record keeping is not an onerous duty, nor nore
difficult than other record keeping responsibilities
that exist as part of each firefighter's nornal duties.

The Gty rejects the Union's proposed settlenent.

Si ncerely yours,

James Jansky /s/
James R Jansky

Di rector

JRI: kv
9. On February 11, 1992, on behalf of the Conplainant, Snmith sent a
request to the Commission to initiate grievance arbitration asking for the
appoi ntment of an arbitrator. An arbitration hearing was scheduled in the

matter, however, the grievance was subsequently withdrawmm. During the fall of
1992, the parties were engaged in negotiations for a 1993 coll ective bargai ni ng
agreenent and both parties nmde proposals regarding conpensation for the
training instructors, however, agreenent was reached on a 1993 contract without
the inclusion of a provision for conpensation for instructors, the proposals
having been dropped in the parties' efforts to settle the contract. On
Sept enber 14, 1992, Chief Huettl issued the follow ng nmenorandum

TG Al Departnment Personnel

FROM Chi ef Huettl

SUBJECT: Firefighter | Training

DATE: Sept enber 14, 1992

Effective this date all on-duty personnel are required
to participate in Firefighter | training sessions.
These training sessions will be conducted starting at

9:00 aom and ending at 4:00 p.m Mnday through
Friday, and 9:00 a.m to 11:30 a.m on Saturday. Such
training will be conducted daily until conpleted. The
normal 15-mnute rest break in the AM and PM wll
be recogni zed, as well as the normal |unch period. All
non-essential duties are cancelled until training is
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conpl et ed.

Those Firefighters who already hold Firefighter |
Certification wll be the first to be assigned
emergency response calls during hours of training.
OQher Firefighters who are required to respond to
emergencies will be limted to those activities which
are in conpliance with ILHR Chapter 30.

Al Firefighters, regardl ess of rank, except those who
are already certified as Firefighter I, wll be
required to wite the certification exam nation.

Effective imediately and until all Firefighters have
received certification, call ins will be limted to
those with certification. A list of those enployees
with current Firefighter | Certification is attached.
When necessary, personnel from Station #2 wll be
transferred to Station #1 and Station #2 wll be
cl osed.

Att achnent

The instant conplaint alleging the refusal to bargain on this matter was
received by the Conm ssion on Septenber 18, 1992.

10. The Conplainant did not denand to bargain with Respondent with
regard to the subject of conpensation for instructors providing the Fire
Fighter | training prior to Respondent inplenenting the training program and
while it had the opportunity to do so during negotiations on the 1991-1992
Agreenent. Conplainant and Respondent did bargain with regard to conpensation
for instructors during their negotiations on a successor agreenent.

11. The following are the job descriptions for Mtor Punmp Cperator and
Li eutenant, respectively, in the Departnent:

MOTOR PUMP OPERATOR

Definition of O ass

This is responsible, general duty firefighting
work in the protection of life and property through
conbating, extinguishing and preventing fires, and
operating firefighting apparat us.

Work involves responsibility for the operation
of an assigned piece of firefighting equi pnent, either

a punper or aerial |adder truck. Wrrk involves
response to alarnms wth assigned equipnent, and
operation of punp and other power wunits at the
direction of an inmediate supervisor. Wrk may also

i nvol ve use of other firefighting equipnent in order to
perform exti ngui shment at an enmergency scene. A large

part of duty tine is spent in inspecting and
mai ntai ning the equipnent, in training new nmenbers of
the department in the use of equipnent, in attending

supervi sed conpany drills and training sessions, and in
mai ntai ning quarters. Wik is usually perfornmed under
close supervision in accordance wth well-defined
procedures, or upon assi gnnent recei ved from
departnental superiors, both at fires and at the
station although the enployee is expected to apply
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j udgnment based on experience wth apparatus operation.

Enpl oyee exercises no supervision and work is
supervised directly by a conpany officer through
observati on.

Exanpl es of Wbrk Perforned

Responds to fire alarns with a conpany, operates
punper or aerial |adder in accordance w th instructions
from superior officers.

Renmoves persons from danger, admnisters first
aid to injured persons, perforns salvage operations
such as throwi ng salvage covers, punping water and
removing debris; perforns all work of Firefighter as
required.

Participates in fire drills and attends classes
in firefighting, first aid and rel ated subjects.

Perforns general nmintenance work in the upkeep
of fire department property, cleans and washes walls
and floors, nmakes m nor repairs, washes and dries hose,
pai nts and ot herwi se mai ntains quarters.

Drives punper or aerial truck, operates punp and
auxiliary fire apparatus.

Responsible for nmmintenance and cleaning of
equi pmrent and appar at us.

Perforns related work as required.

Know edges, Skills and Abilities

Thor ough worki ng know edge of the street system
and physical layout of the Cty of Wwusau (sic), and
surroundi ng comunities.

Thorough  working know edge  of the proper
operating procedures for fire departnent punpers and
aerial |adder trucks.

Ability to operate punp and related equipnent
safely and efficiently in accordance with instructions
froma superior officer.

Ability to drive fire apparatus safely and
efficiently, while nmaintaining due regard for the
safety of others.

Ability to operate energency conmunications
equi prent when assi gned by superior officer.
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The training of other

Mot or

M ni num Requi renents of Trai ning and Experience

Graduation from a standard senior high school
suppl emented by successful conpletion of a departnent
training program or apprentice operator, and three
years' experience as a Firefighter.

Necessary Special Qualifications

Possession of a valid nmotor vehicle operator's
license issued by the State of W sconsin.

DEPARTMENT: Fire
PCsI TI ON: Li eut enant

Ceneral Function and Responsibility

Under supervision of Ass't. Chief during an assigned
shift to provide necessary fire departnent activities
for the prevention, control and inspection of fires and
enmergency |ife saving practice.

During the absence of the Ass't. Chief he is charged
with his duties.

Type of work perforned

1. Supervises the operation of the stations
and on the fire scene in the absence of
the Ass't. Chief and the Fire Chief.

2. Prepare and conduct training sessions in
fire fighting and life saving practices.
3. Mai ntain equi pnrent inventory records and

any other records related to the operation
of the station.

4. Conduct tours of the fire departnent
facilities and cooperate with civic groups
and schools in fire prevention activities.

5. Performother related work as required.

Educati on, Trai ning and Experi ence Requirenents

Graduation from high school supplenented by training in
nmodern fire prevention and control nmet hods and

enmergency |ife saving nethods. Know edge of the
muni ci pal ordinances and state laws related to fire
prevention and control. Ability to provide technical

training to a small group of nen and supervise their
activities.

A mnimum of six years of experience in fire prevention

and control, at l|east five of which have been in the
rank of a firefighter.

-12-

firefighters is fairly within the scope of enploynent of
Pump Operators and Lieutenants in the Departnent.
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12. On January 10, 1992, Respondent's Mayor, The Honorable Carl
Greeneway, sent the foll owing Menmorandum to Respondent's al dernen:

TO Al Al derrmen

FROM Mayor G eeneway

SUBJECT: New Gty Policies

DATE: January 10, 1992

Enclosed is a list of policies that | have referred to
the Legislative Commttee for discussion. | feel there

is a need to correct sone past practices supposedly
that have taken place in the past.

I have been put on notice that the firefighters are
prepared to |obby long and hard against item #3. I
have a strong feeling that Cty policies should pertain
to all departnents and all individuals.

If you have any questions about these policies, please
call me or come in for discussion.

CGG / s/
CGEG kv

Encl osur e

Attached to said Menorandum was a draft of the Mayor's policies which included,
in relevant part, the follow ng:

3. No City buildings or facilities will be used by
any City enployees for cleaning or naintenance
of their personal property, such as cars,
trucks, etc.

The parties stipulated that on or about January 16, 1992 the Mayor issued a
directive regarding the aforesaid policy regarding use of Cty facilities. At
hearing, the parties stipulated that for at |east 20 years prior to that tinme,
the firefighters in the Departnent had been allowed to clean, wash and oil
their personal vehicles, boats, and recreational vehicles during their off-duty
time during that part of their on-duty day when they were not actively working
while at the station to which they were assigned.

13. On February 7, Jansky issued the following nenorandum to the
President of the AFSCME Local 1075, the bargaining representative for the
Respondent's street, park and wastewater enpl oyes:

TG Dave Bodette, President, Local 1075
Paul Dachel, Secretary, Local 1075
Al Street, Park, \Wastewater Enpl oyees
Al Bulletin Boards

FROM James R Jansky
SUBJECT: Use of Gty Equi pnent and Buil di ngs
DATE: February 7, 1992
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Effective Mnday, February 17, 1992, the Gty wll
enforce Article 20, Subsection N, of the Labor
Agr eenment which reads:

"No enployee shall be allowed to use the
facilities of the City Garage, nor tools
owned by the Cty, for personal business
at any tine."

This includes all Cty buildings and all Gty
equi prrent . It also prohibits enployees from parking
their own vehicles in Cty-owned buil di ngs.

JR] /s/
JRI: kv

Shortly thereafter, a nmeeting was held between the Myor, Jansky, Chief Huettl
and nenbers of the Conplainant's bargaining conmittee for the purpose of
di scussing the inplenentation of the directive discontinuing the use of Cty
facilities by enployes for washing, etc., their personal vehicles, boats and

RV s. At that neeting, the Conplainant's representatives raised a nunber of
itens that they wished to have clarified or desired to continue regarding the
use of Gty facilities. Those matters were discussed, item by item and

certain clarifications were nmade in the policy regarding those itens.
Respondent's representatives at the neeting took the position that the Mayor
and the Chief had the authority to inplenent such a policy pursuant to state
statutes and the parties' Collective Bargai ning Agreenent. As a result of that
neeting, Chief Huettl issued the following notice of the policies with the
nodi fications and clarifications made at the neeting:
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DRAFT COF POLI CI ES

3. No City buildings or facilities will be used by
any City enployees for cleaning or naintenance
of their personal property, such as cars,
trucks, etc.

This policy is not intended to curtail all
activities. Comon sense should prevail.

Projects where injury is probable should not be
al | owed.

Cars, trucks, boats, RV's may not be washed or
worked on city property.

Exanple --- Toy project, Weelchairs, Wlkers,
crutches, paper work, fishing gear would be
allonwed. Also, if an enployee's vehicle doesn't
start, they nmay use an extension cord and
battery charger to start it.

If individuals have doubts, check with shift
Oficer and Assistant Chief, |f doubt rennins,
ask Chief, If doubt still remains, we will check
with city hall.

14. On February 10, 1992, the Mayor ordered the Chief to inplenent the
new policies and the Conplainant filed a grievance regarding the inplenentation
of the new policy prohibiting the use of City facilities to wash enploye's
vehicles, etc. The basis for the Mayor's new policy in that regard was the
di scovery that a nenber of the Respondent's street departnent had utilized
bl asting caps that were the property of Respondent in his private business and
the Mayor wanted to avoid simlar uses of other Cty property as well as to
avoi d potential injuries on the job for non-job-related activities.

15. The Departnment Rules and Regulations contain the follow ng
provi si on:
RULES AND REGULATI ONS
FOR THE
FI RE DEPARTMENT
OF THE

CITY OF W SCONSI N RAPI DS, W SCONSI N
FORWARD
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16.

the policy prohibiting the use of City facilities for

vehi cl es,

3. When necessary, special instructions and general
orders will be issued applying as required for
the proper operation of this departnent.

DEFI NI TI ONS
5. The word "departnent"” shall nean the full-tine
paid Fire Department of the Cty of Wsconsin
Rapi ds. The word "Rules" shall nmean the rules

and regulations of the Fire Departnment of the
Cty of Wsconsin Rapids. The word "Oficer”

shall apply to any and every person who has
regular and permanent control of Firefighters
and the supervision of their work. The word

"Headquarters" shall nean the office of the Fire
Chief of the Fire Departnent. The term "Fire

Force" shall nean all nenbers enployed as
Firefighters wunder the direction of the Fire
Chief of the Departnent. The term "Report"

nmeans a report made to headquarters in witing.
The word "Notify" shall nean oral notification,
usual ly by tel ephone or in person or in witing.

6. The Chief of the Fire Department shall be duly
aut hori zed and appointed by the Board of Police
and Fire Commi ssioners.

O her officers, when so authorized and appoi nted by the
Chief, shall have titles and rank in the order of the
follow ng Iistings:

Assistant Fire Chief

Assistant Fire Chief - |nspector
Li eut enant
The terms "Oficer in Charge" shall include the

Assistant Chief or Lieutenant in charge of station
shifts or a fireman acting tenmporarily in the capacity
of shift comuander by the Authority of the Fire Chief.
The term "I nmediate Superior" shall nean the conpany
commander wherein it applies to the supervising of the
depart nent. The term "through the proper channels"
shall nmean that a matter, where practicable, is first
brought to the attention of the inmediate superior who,
shall in turn, bring the matter to the attention of the
next higher ranking officer and so on until the matter
is brought to the attention of the Fire Chief of the
Departrment. (if it is necessary).

On February 17, 1992, the Conplainant filed a grievance regarding

t he washi ng of personal
etc. The grievance was not resolved at Step 1 or

Step 2 in

di scussions with the Chief. On February 21, 1992, the Conplainant's |egal

counsel ,

Richard V. Gaylow, sent the following letter to the Mayor:

Dear Mayor G eeneway:
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| have received and reviewed the report of the
Legislative Committee reflecting its activities of
February 6, 1992 as reported to the Council on
February 11, 1992. More specifically, | refer you to
I[tem No. 3 which | reproduce inits entirety hereafter.

3. A suggest (sic) from the mayor on a
policy for use/ purchase of city
equi pment and suppli es.

May or G eeneway i nf ormed t he
conmttee that policies are in place
already and is informng the al derman

of hi s actions. Gary Nel son
explained the liability to the city
for enpl oyees usi ng city

facilities/equi pment on there (sic)
own time. Chief Huettl explained the
policy of letting firefighters use
the station for cleaning cars. Jim
Jansky explained the contract aspects
of this item Various menbers of the
audi ence asked questions. Curt Pluke
made sonme statements on what was said
and witten in public about this
item Chuck Peeters asked the nayor
guestions about conmunity service
proj ects. Ray Heath nade sone
conmments in favor of |I|eaving things
as they are. (See Attachment B)

| represent the Wsconsin Rapids Fire Fighters
and wite to you for and in its behalf. | urge you to
i nmmedi ately rescind the action taken as explained in
the i nedi ately precedi ng paragraph.

If in fact you wish to collectively bargain this
and related issues, | invite you to do so by having
your Gty Labor Negotiator M. Jansky prepare demands
while submtting themto the Union.

Thereafter if and when the Union wshes to
bargain the subject, it wll contact M. Jansky
directly.

If you wish to respond to this letter, | urge
you to do so within the next ten (10) days.

Very truly yours,

Richard V. Gaylow /s/
RI CHARD V. GRAYLOW

On February 25, 1992, the Mayor responded to Attorney Gaylow with the
following letter:

Dear M. G ayl ow

In response to your letter of February 21, 1992, please
be advised Local 1054 IAFF has filed a grievance
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regarding nmy policy on use of Gty equipnment and
facilities. The grievance is being processed in
accordance with the collective bargaining agreenent. A
neeting on this matter has been scheduled with the
Conmmon Council's Personnel Commttee.

Si ncerely,

Carl G Geeneway /s/
Carl G G eeneway
Mayor

17. On March 3, 1992, Conplainant nmet with the Respondent's Personnel
Conmmittee for the purpose of discussing the grievance regarding the use of City
facilities for the washing of enploye's cars, etc. On March 5, 1992, Jansky
sent the following letter to Conplainant's President, WIlliam Smth, regarding
the grievance:

RE: Gi evance 2/10/92
Use of Gty Facilities

Dear Bill:

The City feels it has statutory rights to control
activities which take place within its facilities. The
Gty bel i eves its directive to regulate the
servicing/repair of personal vehicles to include
aut onobi I es, trucks, recreational vehicles, boats and
notors, etc., are within its rights. The sane applies
to use of City-owned nachinery, equipnent, tools, etc.

As discussed in the neeting of March 3, 1992, the
policy statement issued does not apply to the
recreational, hobby and conmunity service type projects
and ot her per sonal activities carried on by
firefighters during certain portions of their tour of
duty.

| am returning your grievance form wi thout any action
bei ng t aken.

You may proceed to the next step of the grievance
procedure if you do not agree with this reply.

Si ncerely yours,

James R Jansky /s/
James R Jansky
Director

18. Subsequent to Jansky's March 5, 1992 response to the grievance on
the use of Cty facilities, the parties proceeded to final and binding
arbitration of the grievance pursuant to the grievance and arbitration
procedures in their 1991-1992 Collective Bargaining Agreenent. In the
arbitration, the parties stipulated that the issues to be deci ded were:

1. Whether the City violated the I|abor agreenent
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when it issued a directive prohibiting enpl oyees
from using Gty facilities and equipnent for
enpl oyee personal use and personal activities?

2. If so, what is the appropriate renmedy?

On Septenmber 23, 1992, Arbitrator Dennis P. MGIlligan issued his Award in the
grievance (attached hereto as Appendix "A', and incorporated by reference

herein) wherein he found that the contract |anguage at Article Ill clearly
gives the Chief the right to establish reasonable departnental rules and
procedures. He went on to find that the rule was reasonable and made the

foll owi ng findings:

". . .the answer to the stipulated issue is NO the
a ty did not violate the |abor agreenent when it issued
a directive prohibiting enployees from using City
facilities and equi prent for enpl oyees personal use and
personal activities."

The Arbitrator then held the grievance to be denied.

19. The nmatter of issuing and inplenenting work rules is expressly
covered in Article 3, Reservation of Rights, of the parties' 1991-1992
Agreenent and it gives the Chief the right to unilaterally issue and inplenent
work rules subject to Conmplainant's right to grieve the reasonabl eness of such
rul es.

20. In the fall of 1992, the parties entered into negotiations for a
1993 col l ective bargaining agreenent. |n the course of those negotiations, the
Conpl ai nant made a proposal that its menbers be allowed to wash their private
autos in the fire stations on weekends. In discussing that proposal, Jansky
expl ained that if Respondent's Personnel Committee agreed to such a proposal,
the contract settlement would go before the Respondent's Common Council for
ratification, and that although the Myor could veto the settlenent, the
Counci| could override the veto. Jansky then indicated that if the Conplai nant
made certain concessions regarding the work day, it was possible the Personnel
Conmittee could sell Conplainant's proposal on washing personal cars to the

Counci | . Utimately, the parties reached agreement on a 1993 collective
bar gai ni ng agreenent and said agreenent did not include any provision regarding
allowing firefighters to wash their private vehicles in Respondent's
facilities.

Based upon the above and foregoing Findings of Fact, the Exam ner nakes
the follow ng

CONCLUSI ONS OF LAW

1. Respondent City of Wsconsin Rapids, its officers and agents, had
no duty to bargain collectively with Conplainant wthin the neaning of
Sec. 111.70(1)(d), Stats., with respect to the inposition of training duties,
or with respect to the inpact thereof, and to the extent Respondent woul d have
a duty to bargain the inmpact of its decision, Conplainant waived its right to
bargain. Therefore, Respondent did not commit a prohibited practice within the
nmeani ng of Secs. 111.70(3)(a)4, Stats., and derivatively, Sec. 111.70(3)(a)1l,
Stats.

2. Respondent City of Wsconsin Rapids, its officers and agents, had
no duty to bargain collectively with Conplainant wthin the neaning of
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Sec. 111.70(1)(d), Stats., with regard to the issuance and inplenmentation of
the work rule set forth in Finding of Fact 13, as Article 3, Reservation of
Rights, in the parties' 1991-1992 Agreenent expressly gives the Fire Chief the
right to unilaterally establish work rules and therefore, Respondent did not
conmit a prohibited practice within the nmeaning of Sec. 111.70(3)(a)4, Stats.,
and derivatively Sec. 111.70(3)(a)l, Stats.

Based upon the foregoing Findings of Fact and Conclusions of Law, the
Exam ner nmakes and i ssues the foll ow ng
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ORDER 1/

That the conplaint filed herein be, and the sanme hereby is, dismssed in
its entirety.

Dated at Madi son, Wsconsin this 11th day of My, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By David E. Shaw /s/
David E. Shaw, Exam ner

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmmi ssion nay authorize a comm ssioner or exam ner to nake findings and
the findings or order. If no petition is filed within 20 days from the
date that a copy of the findings or order of the conm ssioner or exam ner
was mailed to the last known address of the parties in interest, such
findings or order shall be considered the findings or order of the
conmi ssion as a body unless set aside, reversed or nodified by such
conmi ssioner or examner within such tine. If the findings or order are
set aside by the conm ssioner or exam ner the status shall be the sanme as
prior to the findings or order set aside. If the findings or order are
reversed or nodified by the commi ssioner or examiner the time for filing
petition with the comm ssion shall run fromthe tine that notice of such
reversal or nodification is mailed to the last known address of the
parties in interest. Wthin 45 days after the filing of such petition
with the conmission, the conmission shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part, or direct
the taking of additional testinony. Such action shall be based on a
review of the evidence subnitted. If the commssion is satisfied that a
party in interest has been prejudi ced because of exceptional delay in the
recei pt of a copy of any findings or order it nmay extend the tine another
20 days for filing a petition with the conm ssion.

C TY OF W SCONSI N RAPI DS

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

POSI TI ONS CF THE PARTI ES

Conpl ai nant

The Conplainant takes the position that the Respondent violated
Sections 111.70(3)(a)l and 4, Stats., by unilaterally inplementing the policy
prohi biting the washing of enployes' personal vehicles in Gty facilities on
Cty property, and requiring enployes to train other enployes in the Departnent
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wi t hout conpensation w thout first bargaining with the Conplainant and by
refusing to bargain after Conpl ai nant had denanded bar gai ni ng.

Wth regard to any argunent that the Conplai nant has waived its right to
bargain by contract |anguage, Conplainant asserts that there is a stringent
test to be applied in determning whether a union has waived the statutory
right by agreeing to contract |anguage. GCiting, Metropolitan Edi son Conpany v.
N.L.RB., 460 US. 693, 708 (1983); C & P Tel ephone Conpany v. N.L.R B., 687
F.2d 633, 636 (2nd Cr., 1982); International Union, UAW v. NLRB, 802
F.2d 969, 973 (7th Cir., 1986) and cases cited therein. Cting additional
federal case law, the Conplainant asserts that the enpl oyer bears the burden of
proving that the waiver is "clear and unm stakable". To support a claim of
wai ver by contract |anguage, the |anguage nust be explicit and it will not be
inferred from general |anguage. \Were the nanagenent rights clause is relied
upon to show wai ver, the clause nust specifically address the subject matter at
i ssue. Cting, Southwest Airlines, 842 F.2d at 801 and N L.R B. cases.
Because contractual waiver is a question of the parties' intent, evidence
indicating intent may be considered in interpreting the contract. G ting,
Local Union 1395 I.B.EW v. NL.RB., 797 F.2d 1027 (D.C. Cr., 1986)
(hereinafter Indianapolis Power and Light); |I.B.EEW Local 803 v. NL.RB., 826
F.2d 1283, 1294 (3rd Cr., 1987). Such evidence would include bargaining
history, the parties' interpretation of the contract, conduct of the parties
and the legal context in which the contract was negoti ated. Gting, OCAW
Local 1-547 v. NL.RB., 842 F.2d 1141, 1144 (9th Gr., 1988). To find a
contractual waiver where it is not unequivocally expressed in the |anguage of
the contract, the extrinsic evidence nmust be "clear and unm stakable". G ting,
Metropolitan Edison, 460 U S at 708-709, where the Court held that two
unfavorable arbitration awards in conjunction with general contract |anguage
were not sufficient to allow the Union's silence during negotiations follow ng
the awards to create a binding, contractual waiver. Absent precise contract
| anguage, there is waiver by the agreement only if "the history of prior
contract negotiations suggest that the parties discussed the subject and the
Uni on 'consciously yielded.'" Southwest Airlines, 842 F.2d at 801. Even where
the | anguage of the contract is clear and unanbi guous, the waiver defense can
be defeated where extrinsic evidence indicates an intent not to waive any
statutory rights. Cting, Indianapolis Power and Light, 797 F.2d at 1036;
|.B.E.W Local 803, 826 F.2d at 1294; O C.A W Local 1-547, 842 F.2d at 1144.

Conpl ai nant contends that while the analysis and the federal case law is
not binding on the Commssion, it provides guidance and Conplainant asserts
that the Wsconsin experience is in accordance with that of the federal.
Waiver is not inferred from a broad nanagenment rights clause or a zipper
clause. Citing, Wsconsin Federation of Teachers v. State, Dec. 13017-D (VERC
5/77). In this case, the contract at bar does not contain either an express or
an inmplied wai ver of the duty/obligation to bargain and the duty to bargai n was
not wai ved or ot herw se conpronised by the Conplainant. Conplainant desired to
bargain, requested to bargain, and Respondent inplenmented and then refused to
bargai n and continues to do so.

Factually, Conplainant asserts that the Mayor's proclanmation was
i mpl emented prior to any bargaining and the evidence is clear that when asked
to rescind the proclanmation, Respondent refused. Respondent should have
restored the status quo ante as requested by Conplainant's attorney in his
letter of February 21, 1992, and then bargained the natter with Conplai nant.
Respondent has refused to do so.

Conpl ai nant asserts that is also true with regard to the teaching duties
which were assigned to firefighters with no conpensation. The parties'
Col | ective Bargaining Agreement does not give Respondent the right to proceed
unilaterally in this area. Respondent inplenented its decision to have them
trained and the Conpl ainant nmade a demand to bargain the conpensation through
the grievance process. Respondent refused to bargain, apparently feeling that
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t he enpl oyes al ready had teaching duties based on their job descriptions.

In its reply brief, Conplainant asserts that there was a binding past
practice allowing firefighters to wash, repair, etc., their private vehicles at
the stations, which practice had ripened into a condition of enploynment. The
evidence clearly indicates that the Respondent was well aware of the practice,
that the practice occurred repeatedly over a very long period of time, and that
the practice was nutually accepted in the past by the parties. Chi ef Huettl
testified that after the policy was issued, firefighters were subject to
di scipline for washing personal vehicles at the station, contrary to the past
practice.

In response to the Respondent's arguments that it had the right to effect
such a change, Conplainant asserts that those arguments are not persuasive.
Conplainant reiterates its argunent that waiver through the |anguage of the
col I ective bargaining agreenent cannot be found. A nunicipal enployer's duty
to bargain continues during the term of a collective bargai ning agreement wth
respect to all nandatory subjects of bargaining, except those which are
enbodied in the terms of the agreenent or those with respect to which the
enpl oyees' bargaining representative has waived interim bargaining through
bargai ning history or specific contractual [|anguage. There must be clear and
unm st akabl e evidence to establish waiver. Citing, Madison Metropolitan School
District, Dec. No. 15629-A (WERC, 5/78).

Conplainant cites the arbitration award wherein Arbitrator MG I1igan
concluded that if a past practice did exist, it was not incorporated into the
parties' Agreenent. Hence, the first el enment above does not apply. Simlarly,
bargai ning history does not establish waiver of the Conplainant's right to
bargain. To the contrary, Conplainant's actions indicated a clear intent not
to waive its right to bargain. Wth respect to the car washing policy, the
demand to bargain was plainly made in Attorney Graylow s letter of February 21,
1992. The Mayor responded with his letter of February 25, wherein he indicated
he was referring it to the grievance process. Conplainant asserts that was in
effect a refusal to bargain over the nmatter, and that Respondent has continued

to refuse to bargain. Even prior to the February 21 letter, Conplainant had
offered two proposals in contract negotiations which would have nenorialized
current binding practices. Wil e those proposals were not incorporated into

the parties' Agreenent, they do not establish waiver. Only if Conplainant had
failed to pursue the matter after the first rebuff by Respondent could waiver
be found, and in any event, withdrawal of a proposal from negotiations does not
equate to waiver of the right to bargain on a proposal. Gting, Professional
Policenman's Protective Association of MIwaukee v. Gty of MIwaukee, Dec.
No. 14873-B, 14875-B, 14899-B (WERC, 12/81) at page 38.

Conpl ai nant al so di sputes Respondent's claim that the neeting with the
Mayor, the Chief and the Personnel Director regarding the car washing policy
constituted bargaining when the Conplainant discussed the matter wth those
i ndividuals. D scussion does not equate to bargai ning anynore than a "offer to
di scuss" equates to "an offer to engage in collective bargaining." Gting,
Cty of Brookfield, Dec. No. 11489-B (WERC, 4/75). There nust be a neeting of
the mnds for an enforceable bargain to be struck. |In this case, the testinony
of Smith and Nash clearly indicate that no bargai ning was intended, or in fact
occurred at the neeting. Hence, it is clear Conplainant did not waive its
right to bargain over the past practice, rather, it denanded to bargain after
Respondent's unilateral change and the Respondent refused to bargain, taking
the position that it had no duty to do so. Conpl ainant cites G een County
(Pl easant View Nursing Honme), Dec. No. 20030-D (WERC, 10/83) as holding that
"where the Union has not waived its right to bargain or the nmatter is not
addressed in the contract, it is only after bargaining to inpasse that the
Enpl oyer nay unilaterally inplement a nmandatory subject of bargaining and that
uni | ateral change nust be consistent with the Enployer's final proposal to the
Union." (At page 8). Since no bargaining occurred in this case, inpasse was
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not reached. Thus, the Respondent's unilateral change in the binding condition
of enployment nust be reversed, and the status quo ante restored. G ting,
Brown County, Dec. No. 19314-A (WERC, 6/82).

The Conplainant also disputes Respondent's assertion that Arbitrator
MG Illigan's award constitutes res judicata on this issue. The Comm ssion has
held the followi ng regarding the application of the principle of res judicata
to arbitrati on awards:

The principle of res judicata is applicable to
arbitration awards. An arbitration award will be found
to govern a subsequent dispute in those instances where
the di spute which was the subject of the award and the
di spute for which the application of the res judicata
principle is sought share an identity of parties, 1ssue
and renedy. In addition, no material discrepancy of
fact may exist between the dispute governed by the
award and the subsequent dispute.

State of Wsconsin, Dec. No. 20200-A (VERC, 8/83).
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Thus, to find res judicata, there nust be an identity of parties, issue, fact
and renedy. In this case, there are material discrepancies between the
situation underlying the MG Iligan Award and Conplainant's present claim of
prohi bited practices. The issue in the Award was whether the Respondent had
violated the contract when it issued the directive prohibiting enployes from
using Gty facilities and equi pment for personal use and personal activities.
This dispute regarding the past practice involves the issue of whether the
Respondent, by its unilateral actions, violated Section 111.70, Stats. Thus,
there is a difference of issue. The existence of a past practice and the issue
of a statutory violation were not decided by the award.

Wth regard to clained waiver by contractual |anguage, Conplainant
asserts that a review of the relevant collective bargaining agreenents reveals
there is absolutely no specific contract |anguage that clearly and unm stakably
evinces a waiver by Conplainant of its right to bargain over the past practice.

Respondent relies on the Managenment Rights clause in the agreenent. However,
to constitute a waiver, the Managenent Ri ghts clause nust specifically address
the subject matter at issue, i.e., the past practice of washing and cleaning

personal vehicles at the fire station. Respondent concedes in its brief that
the Agreement is devoid of any provision addressing that matter in any manner
what soever. Thus, Conpl ai nant has never bargained away its right to adhere to
the past practice, nor has it waived its right to bargain over the past
practice. The managenent rights clause is also not as broad as the Respondent
would like to believe. The clause limts the Respondent only to those rights
and authority to which it is entitled by law, and the |law does not allow the
Respondent to change a binding past practice unless it has bargained to
i npasse. Further, Section 62.09(8), Stats., does not grant the Myor the
authority to violate the collective bargai ni ng process.

As to Respondent's argument that the Conmi ssion should uphold its
unilateral change and the practice on the basis of "reasonabl eness",
Conpl ai nant asserts that wuntil Respondent bargains over the change, the
reasonabl eness of the position cannot be determ ned. To accept Respondent's
argurment would result in collective bargai ni ng becom ng a nmeani ngl ess exerci se.

Respondent's subjective perception of what is "reasonable" would be the
ultimate criterion in the inplementation of unilateral changes affecting
bi ndi ng working conditions and would open the door to nanagenent abuse of the

bargai ning relationship under the guise of nanagenent rights. That result
would be neither reasonable nor [|awful. Conpl ainant al so questions
Respondent' s seriousness about its claimthat Wrker's Conpensation clains and
related casualty clains are the basis for the change. It asserts that

regardl ess of whether the effect of the change is mninmal or significant, the
change nmust be bargained if it alters binding conditions.

Wth respect to the new training policy, the Conplainant disputes
Respondent's reliance on a broad reading of the managenent rights clause in the
parties' Agreenent. Instead of exercising contractual rights, Respondent
exceeded its rights by assigning the training and teaching duties to certain
firefighters. Conpl ai nant asserts that its argunents above regarding past
practice apply equally here. The managenent rights clause does not grant
Respondent authority to change and increase job duties wi thout increasing pay
unless it is the product of nutual agreenent of the parties. The assignnent of
training duties is a nmandatory subject of bargaining since it is related to

wages, hours and conditions of enployment. CGting, Unified School District
No. 1 of Racine County v. WERC, 81 Ws. 2d 89, 259 N W 724 (1977); Madi son
Metropolitan School District, supra., at page 17. Further, Respondent™s

interest in conplying with the State's adnministrative code does not predom nate
over Conplainant's right to agree to new and increased duties for its menbers.
The Conplainant had the right to bargain for additional conpensation based on
the new and increased duties. Respondent's argunent that the training policy
was not new, but rather constituted a past practice, is "patently sinplistic".
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Chief Huettl testified that traditionally firefighters who understand the
various situations best have been used to train the rest of the firefighters,
and trainers were not formally designated as such. After the new training
policy was inplenented, specifically-designated trainers were expected to teach
the Fire Fighter | training program to the rest of the Departnent, and the
training program was now a formal arrangenent as opposed to the infornal
training under the past practice. Thus, the new training policy was a
departure from past practice, as well as a mandatory subject of bargaining, and
Respondent was prohibited from inplenenting the new policy wthout first
bargaining. Gting, Prairie Hone Cenetery, Dec. No. 22598-A (WERC, 5/86); Gty
of Menasha, Dec. No. 13196-A (WERC, 3/77).

Regar di ng Respondent's argunent that the Conplainant waived its right to
bargain on the training policy, Conplainant reiterates its argunents regarding
the requirement that waiver nust be clear and unm stakable. It also asserts
that wai ver cannot be found here based on specific contract |anguage addressing
the issue. There is no provision in the Agreenent specifically addressing the

training policy, including Article 3, Reservation of R ghts. Furt her,
Conpl ai nant did demand to bargain on the issue and the actions of Conplainant
indicates that it has not acquiesced to the new policy. The grievance was

filed on the policy in late April of 1991, and while the grievance was
eventual ly dropped, it was not due to acqui escence. Rather, Conplai nant chose
to pursue the matter in another forum

Finally, Conplainant disputes Respondent's alternative argunent that it
in fact bargained the matters in dispute. If they were bargained, why were
there no changes in the parties' agreenent? When Respondent negotiated the
car washing issue with the AFSCMVE |ocal, the resolution was reduced to witing
and included in those parties' agreenent. Conpl ai nant asserts that to the
contrary, Respondent tried to extract that concession from the Conplainant in
bargai ning, but failed. It withdrew, as did the Conplainant, all of the
exi sting proposals on the table when the parties reached tentative agreenent on
a new contract. Thus, if any party waived anything, it was Respondent, and not
Conpl ai nant .

Respondent

The Respondent takes the position that it did not commt a prohibited
practice by issuing a work rule prohibiting firefighters from performng
certain personal activities while on duty or by requiring certain firefighters
to train other firefighters in firefighting techniques. Conpl ai nant has
al l eged that Respondent violated Sections 111.70(3)(a)l and 4, Stats. The
Respondent asserts that there is no evidence in the record to support a finding
that it has interfered with the firefighters' rights under the Municipal
Enpl oyment Relations Act in violation of 111.70(3)(a)l, Stats. Thus,
Respondent focuses on the Conplainant's allegation that the Respondent violated
Sec. 111.70(3)(a)4, Stats., by refusing to bargain with regard to the new work
rule and training requirenent.

Respondent contends that the application of relevant case |aw
denonstrates that the Conplainant has waived its right to bargain with respect
to both the new work rule and the training requirenents. The duty to bargain
collectively during the term of an agreenent does not extend to nandatory
subj ects of bargaining already addressed by the agreement or to matters upon
which the Union has waived its right to bargain. Gting, Gty of R chland,
Dec. No. 22912-B (8/86); Geen County, Dec. No. 20030-D (WERC, 10/83). The
Conmi ssion held in Racine Unified School District:

Cenerally, a nunicipal enployer has a duty to bargain
collectively with a representative of its enployes with
respect to nandatory subjects of bargaining during the
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term of an existing collective bargaining agreenent,
except as to those matters which are enbodied in the
provisions of said agreenent, or (as to those matters
on which) bar gai ni ng (has) been clearly and
unm st akably wai ved.

Deci sion No. 18848-A (6/82) (at page 14.)

In accord with that principle, the Conmmi ssion has held in numerous cases that
if an enployer is vested with the contractual right under a |abor agreenent, it
is not required to bargain with a union when the enpl oyer exercises that right.
Cting, Wshington County (Social Services Departnent), Dec. No. 23770-B
(WERC, 3/87); Gty of MIwaukee, Dec. No. 13495 (WERC, 4/75); Janesville Board
of Education, Dec. No. 15590-A (Davis, 1/78); \aupaca County (H ghway
Departrment), Dec. No. 24764-B (WERC, 1/91); and Barron County, Dec. No. 23391-A
Burns, 7/87). Wth regard to work rules, the Conmm ssion has consistently held
that where the agreenment grants the enployer the right to establish work rules,
the enpl oyer has no duty to bargain over the inplenentation of new work rules,
even though the rules may relate to nmandatory subjects of bargaining. Gting,
Brown County (Social Services Departnent), Dec. No. 20620, 20623 (WERC, 5/83);
M Twaukee County, Dec. No. 15420-A (WERC, 6/82); MIlwaukee County, Dec.
No. 12739-A, B (VERC, 2/75). In this case, the evidence clearly establishes
that under the terms of the parties' Agreenent, Respondent was vested with the
contractual right to issue a new work rule regarding firefighters performng
work on personal vehicles while on duty and was also vested with the
contractual right to inplenent the new training requirenents. Hence,
Respondent' s actions did not constitute prohibited practice.

Regarding its asserted contractual right to issue and inplenment the work
rule regarding firefighters perform ng personal work on their vehicles while on
duty, Respondent cites Article 3, Reservation of Rights, of the parties'
Agr eenent :

ARTI CLE 3
RESERVATI ON OF RI GHTS

The Union recognizes the right of the Cty and
the Chief of the Fire Departnment to operate and
manage its affairs in all respects. The Union
recogni zes the exclusive right of the Chief of
the Fire Departnment to establish reasonable
departnental rules and procedures.

The City, the Chief of the Fire Departnent, and
the Police and Fire Commission shall retain all
rights and authority to which, by Taw, they are
entitled.

The Union pledges cooperation in the increasing
of departmental efficiency and effectiveness.
Any and all rights concerning nanagenent and
direction of the Fire Departnment and the
Firefighters shall be exclusively the right of
the Gty and the Chief of the Fire Departnent,
unl ess otherwise provided by the terms of this
Agreenment as permtted by Taw (Jt. Exh. 1, pp.
1-2). (Enphasis added).
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The | anguage of Article 3 is broad, and vests the Respondent and the Chief wth
the exclusive right to operate, direct and manage the affairs of the Departnent

and to issue "reasonable departnental rules" and procedures. The only
l[imtation is that if the matter is addressed otherwise by "the terns of this
Agreenent." The Agreenent is devoid of any provision addressing in any nanner

a firefighter's right to perform personal activities on City tinme and property.
Further, under the terns of Article 21, Rules and Regulations, of the
Agreenment, the new work rule becane part of the parties’ Agreenent.
Respondent's actions was also specifically in accord with the second provision
of Article 3, providing that Respondent is to retain "all rights and authority
to which, by law, it is entitled. The Mayor's action in prohibiting personal
activities on Cty work time and on Gty property was in accord with his
statutory authority as "head of the Fire Departnent," pursuant to Sec.
62.09(8)(d), Stats. Further, the action of the Muyor and of the Chief, who
pronmul gated the clarification of the work rule, was conpletely consistent with
the language of Article 3. Thus, the issuance of the work rule was wthin
contractual rights.

Respondent notes that Article 3 requires that a new work rule be
"reasonabl e". In that regard, Respondent points out that the rule did not
prohibit all activities, but only activities involving the use of Gty
buildings or facilities for cleaning, repairing, or perform ng maintenance on
personal vehicles. Qher nore mnor activities, where personal injury was |ess
likely, were not prohibited. G ven the Respondent's concern that performance
of certain personal activities on Cty property involving a high risk of
personal injury, increased the risk of W rker's Conpensation and general
liability clainms, that distinction was reasonable. Besi des costs associ at ed
with the Wrker's Conpensation cl ains, Respondent could also suffer the |oss of
a trained and experienced firefighter, constituting a loss of fire protection
for the public. Regardi ng additional exposure to general liability clains,
Respondent could be held liable if a Departnent vehicle struck a personal
vehicle while the firefighter was cleaning or repairing the vehicle on Gty
property, or if there was an accidental fire explosion of a personal vehicle,
firefighter personnel or visitors to the departnent could be injured from such
events. Hence, public safety is also inplicated. Respondent also cites a
number of arbitration awards where arbitrators have previously found such
reasons and actions to be reasonable. The reasonabl eness of the rule in this

case is even nore evident when one considers the nminimal inpact on the
firefighters. Firefighters work in platoons and normally work a 24 shift
followed by 48 hours off. If a firefighter wishes to service his personal
vehicle, he could surely do so during his 48 hours off. That would be in

accord with the rationale, presented by Conplainant in the 1989 negotiations in
support of its proposal on work hours where they argued that firefighters
shoul d preserve their strength after the end of the nornal active duty day to
ensure that they can quickly and adequately respond to energencies. Thus,
Respondent concludes that it was vested with the contractual right to issue
reasonable work rules such as its rule in this case prohibiting on-duty
firefighters from cleaning, repairing or servicing their personal vehicles on
Cty time and property with Cty facilities. Thus, there was no violation of
111.70(3)(a)1l or 4, Stats.

Respondent also asserts that Arbitrator MGIlligan's prior arbitration
award wherein he concluded that the Respondent was wthin its contractual
rights in issuing the new work rule is res judicata in that respect. The

doctrine of res judicata is applicable to arbitration awards. GCiting, Dehnert
v. Waukesha Brew ng Conpany, 21 Ws. 2d 583 (1963). Under the doctrine of res
judicata, a final judgment rendered by a tribunal on the nerits is conclusive
as to the rights of the parties and their privies and as to themit constitutes
an absolute bar to a subsequent action involving the sanme claim demand or
cause of action. The doctrine of collateral estoppel precludes the
relitigation of an issue of ultinmate fact previously determned by a valid
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final judgment in an action between the sane parties. Gting, Kichefski wv.
Anerican Famly Mitual |nsurance, 132 Ws. 2d 74, 78, 390 NW 2d 76 (Court of
Appeal s, 1986). The Conm ssion has also consistently applied the res judicata
doctrine and has held that if a dispute involves the sane conduct and factua
circumstances as a previous dispute, the doctrine will bar the parties from
initiating a second proceeding. Gting, WBEU v. State of Wsconsin, Dec. No.
20145-A (Burns, 5/83); Frank v. State of Wsconsin, Dec. No. 20830-A, B (VERC

1985). Applying the doctrines of res judicatal/collateral estoppel to
Arbitrator MGIligan's award, it is <clear that no prohibited practice
occurred. Arbitrator MG lligan held that Respondent's issuance of the new

work rule was within its contractual rights and that the rule was reasonabl e:

The contract herein is not silent or anbiguous. The
Cty clearly has the exclusive right to establish
reasonabl e departnental rules and procedures pursuant
to Article 3. It also has the exclusive right to
operate, manage and direct the affairs of the Fire
Depart nent. The only limtation in regard to this
authority is if a matter is addressed otherw se "by the
terns of this Agreenent.” The Union is unable to point
to any other provision of the Agreenent which protects
and preserves the disputed practice (i.e., to perform
mai nt enance work on personal vehicles while on duty).
To the contrary, the Union tried several tines
unsuccessfully to bargain a "maintenance of standards"
provision. |d. at p. 18. (Cty Exh. 4).

The parties in the arbitration and those involved in this proceeding are the
same. The issue in dispute in the arbitrati on was whether the Respondent had
violated the terns of the parties' Agreenent by issuing a work rule prohibiting
firefighters from performng certain personal activities while on duty. The
issue was fully litigated before the Arbitrator and there is no evidence that
the proceeding before the Arbitrator was in some manner unfair. The Arbitrator
concluded, based on the evidence, that Respondent was vested wth the
contractual right to issue the new work rule and that the rule was reasonabl e,
and therefore had not violated the terns of the Agreenent. That ruling should
be given res judicata/collateral estoppel effect and if it is, it is clear that
the Respondent did not commit a prohibited practice by issuing the new work
rule, since an enployer is not required to bargain with a union with respect to
exercise of rights it already possesses under a | abor agreenent.

Respondent al so asserts that it was vested with the contractual right to
inmplemrent the training requirenment. In that regard, Respondent cites
Article 3, Reservation of Rights, which provides, in relevant part:

ARTI CLE 3
RESERVATI ON OF RI GHTS

The Union recognizes the right of the Cty and the
Chief of the Fire Departrment to operate and nanage its
affairs in all respects. The Union recognizes the
exclusive right of the Chief of the Fire Departnent to
establ i sh reasonabl e departmental rules and procedures.

It is wunderstood by the parties that every duty
connected within the Fire Departnent operations,
enunerated 1n job descriptions, is not al ways
specifically described; and it is intended that all
such duties shall be perfornmed by the enpl oyees.
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. . .The City and the Chief of the Fire Departnent
shal | determine work schedules consistent with this
agreenment and establish nmethods and processes by which
such work is perforned.

The Cty, the Chief of the Fire Departnent, and the
Police and Fire Conmission shall retain all rights and
authority to which, by law, they are entitled.

The Union pledges cooperation in the increasing of
departnental efficiency and effectiveness. Any and all
ri ghts concerning managenent and direction of the Fire
Departnment and the Firefighters shall be exclusively
the right of the Gty and the Chief of the Fire
Departnment, unless otherw se provided by the terns of
this agreenent as permitted by [aw (Jt. Exh. 1).
(Enmphasi s added) .

In accord with the terms of those above provisions, the Respondent is clearly
vested with the contractual authority to determne firefighter job duties as it
falls within the Respondent's right to establish reasonable departnental
procedures, nethods and processes by which work is to be performed and to

determ ne the managenent and direction of the Departnment. It is also in accord
with the parties' recognition that "every duty" connected with the Departnent's
operations is not specifically enunerated in job descriptions. There is no

contract provision which specifies a firefighter's job duties or places a
l[imtation on Respondent's contractual right to deternmine those duties.
Respondent was sinply exercising its contractual rights by assigning training
duties to certain firefighters. Those firefighters had volunteered to undergo
the necessary instruction to perform the training. Wiile training other
firefighters, the instructors receive their normal pay if on duty, and if off
duty, overtinme pay, and therefore were paid in accord with the terns of the
Agr eement . As the Respondent was only exercising its contractual rights in
i npl enenting the training requirenents, it commtted no prohibited practice.

Next, Respondent asserts that the parties' bargaining history establishes
that the Conplainant has waived its right to bargain with respect to the new
work rule and the new training requirenments. The Conmi ssion has concl uded that
a waiver may be inferred fromthe parties' bargaining history. dting, Gty of
Appl eton (Police Departrment), Dec. No. 14615-C (WERC, 1/78); dty of
Brookfield, Dec. No. 11489-B (WERC, 4/75); and N colet Joint H gh School
District No. 1, Dec. No. 12073-B, C (VERC, 10/75). The Respondent cites the
Conm ssion's decision in Drumond Integrated School District, Dec. No. 15909-A
(WERC, 3/78) where the Commi ssion held:

Where the conplainant |abor organization, despite a
| ong-standing awareness of the |liquidated damages
clause in individual teacher contracts, never denmanded
that the school district bargain about the clause,
conplainant, by its failure to demand bargaining,
clearly and unm stakenly waived its right to bargain
about the wunilateral establishnent of a |iquidated
damages cl ause. (Enphasi s added).

Respondent al so cites numerous Commi ssion and Exam ner decisions where it was
held that the union had waived its right to bargain where it had failed to
demand to bargain after having been put on notice of the enployer's intent to
i npl enrent a change in a nandatory subject of bargaining or where the uni on had
failed to take the opportunity to bargain the change after having been put on
noti ce.
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Wth regard to the work rule pertaining to the washing or maintenance of
personal vehicles on Gty property and on Cty work time, Respondent asserts
that during negotiations for a successor 1988 | abor agreenent, and in response
to Conplainant's proposal that the new agreement contain a "Maintenance of
St andards” cl ause, Respondent's Personnel Director, Jansky, advised Conplai nant
that Respondent w shed to have any and all oral, verbal or witten agreements
whi ch Conpl ainant believed to exist, and which they wi shed to continue,
incorporated into the new agreenent. Conpl ai nant had al so proposed in regard
to then Article XXII, Rules and Regulations, to revise that provision and
incorporate a provision within the Agreement which stated that present rules
and regulations were to be attached to the Agreenent. Respondent opposed
Conpl ai nant's 1988 proposals and ultimately those proposals were "dropped".
Simlarly, in negotiations for a successor 1989 agreenent, Conplai nant proposed
another, albeit differently worded, "Mintenance of Standards" clause and al so
proposed a provision which, if accepted by Respondent, would have granted
Conpl ai nant the right to grieve the reasonabl eness of the work rule. As in the
prior negotiations, Respondent opposed those proposals and ultimately, they
wer e dr opped.

On February 10, 1992, Chief Huettl issued the Menorandum advising
firefighters of the new work rule. Conplainant did not denmand to bargain wth
respect to that issue at the tine, rather, it filed a grievance. Respondent
al so asserts that the February 21, 1992 letter to the Mayor from Conplainant's
attorney did not constitute a denmand to bargain. Rather, the Mayor was advi sed
t hat:

[i]f in fact you wish to collectively bargain this and
related issues, | invite you to do so by having your
Cty Labor Negotiator M. Jansky prepare denmands while
submitting themto the Union.

Thereafter if and when the Union wi shes to bargain the
subject, it wll contact M. Jansky directly.

If you wish to respond to this letter, | urge you to do
so within the next ten (10) days. (Un. Exh. 1).
(Enmphasi s added).

Following receipt of the Mayor's response to that letter, Conplainant has to
date made no demand to bargain with respect to the new work rule. Rat her ,
Conpl ai nant proceeded with the grievance. Even though, after the Award was
i ssued, Respondent and Conplainant officials met in Novenber of 1992 and
di scussed the paraneters of the new rule, there has never been a demand to
bargain. And even though Conpl ai nant has never made a denmand to bargain, the
Respondent and Conplainant did neet to discuss the terns of the new work rule
at the time it was inplenented. The result of that neeting was the
clarifications attached to the new work rule which were issued by Chief Huettl
on February 10, 1992. Those clarifications were nade at the request of the
Conpl ainant and represent the result of the discussions. In effect then,
Conpl ai nant and Respondent did negotiate over the inpact of inplementing the
work rule and thus, the Respondent net its statutory obligation.

Respondent al so asserts that Conplainant has waived, by its actions and
i nactions, the right to bargain in regard to the new training requirements. In
Decenber of 1990, the Chief posted the notice requesting that firefighters
interested in taking the Fire Training Instructors Certification Course "sign

up". The notice specifically advised those signing up that follow ng
conpletion of the course they would "help teach the Departnment Training
Program" Ten individuals signed up to take the course, however, Conpl ai nant

made no demand to negotiate with respect to firefighters taking the course or
in regard to their instruction of untrained firefighters follow ng conpletion

-31- No. 27466-A



of the course. Wiile the firefighters were conpleting that course, Respondent
and Conplainant were negotiating a 1991-1992 |abor agreenent. However ,
Conpl ai nant did not submit any proposal during those negotiations nor in the
investigation session on March 13, 1991 wth regard to the firefighter
instructors. That was true even though Conplainant's president, WIlliam Smith,
was enrolled in the course at the tine and fully aware that upon conpletion, he
woul d be expected to instruct other firefighters. A neeting of the instructors
and the Chief was held on March 28, 1991 during which the discussion was had as
to how to proceed with the training of the untrained firefighters. No demand
was nmade by Conplainant with regard to negotiating additional conpensation for
those instructors at the tine. Rather, on My 6, 1991, three of the
firefighter instructors filed a grievance seeking additional conpensation.
After the grievance was filed, the parties ultimately reached agreenment on a
successor | abor agreenment which was executed on or about My 23-24, 1991. The
grievance was processed until it eventually was withdrawn by the Conplainant in
June of 1992. In Septenber of 1992, Respondent was cited by DILHR for the |ack
of certification of its firefighters, and on Septenber 14, 1992, Chief Huettl
i ssued the Menorandum advising firefighters that those without Firefighter |
certification would be required to participate in a joint training program On
Septenber 18, 1992, Conplainant filed the instant prohibited practice,
obviously pronpted by the Chief's Menorandum However, Conpl ai nant has, to
date, never denanded to negotiate with respect to the firefighter instructor
pr ogram Consequently, Conplainant has waived its right to bargain wth
respect to this issue.

Lastly, Respondent asserts that its inplenmentation of the training
requi renent was in accord with past practice and that, therefore, it was not
under any obligation to bargain with Conplainant regarding that requirenent.
The Conm ssion has held that if an enployer's actions are consistent w th past
practice in regard to a particular subject, there is no requirenent that the
enpl oyer bargain with the union regarding that subject. Cting, Prairie Hone
Cenetery, Dec. No. 22958-A (Ford, 5/86); Gty of Mnasha, Dec. No. 13196-A
(MeCorm ck, 3/77). Respondent asserts that traditionally, the Department has
utilized better trained and nore skilled firefighters to train less skilled
firefighters. That is undisputed in the record. Therefore, in inplenmenting
the training requirenents, Respondent was acting as it had always acted in the
past with respect to training less skilled firefighters and was not required to
bargain with Conplainant with regard to that issue. The only change was that
the training firefighters had received sone formal training on how and what to
train the other firefighters. That was done to conply with the training
requi renents of ILHR 30, Ws. Admin. Code, otherwise, the training was as it
had been in the past.

Inits reply brief, Respondent asserts that the federal case law cited by
Conplainant is only marginally relevant to this dispute, as the instant case
i nvol ves a public sector enployer and provisions of the Minicipal Enploynent
Rel ations Act. Thus, the legal principles nost relevant to this dispute are
t hose devel oped by the Conm ssion under MERA and not those devel oped by federal
courts and agencies under federal |[aws. Respondent reiterates its arguments
that the duty to bargain during the term of an agreenent does not extend to
mandat ory subjects of bargaining already addressed by a |abor agreement or to
matters upon which the union has waived its right to bargain. Speci fically,
the Conmi ssion has repeatedly held that where the agreenent grants an enpl oyer
the right to establish work rules, the enployer has no duty to bargain over the
i mpl erentati on of new work rules even if the rules relate to mandatory subjects
of bargaining. Further, a union's waiver of the right to bargain on nandatory
subj ects of bargaining may be inferred fromthe parties' bargaining history, or

by past practice. It is those principles, and not private sector decisions
issued by the National Labor Relations Board (NLRB) or federal courts, that
apply in this case. Respondent disputes Conplainant's assertion that
Respondent clained the "inherent right to take the actions in dispute.”

Respondent's position has been that it has the "contractual right" to prohibit
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certain personal activities on its property and to require firefighters, during
their normal duty day, to instruct lesser-trained firefighters, relying on the
| anguage of Article 3 of the parties' Agreenent.

Respondent al so takes issue with Conplainant's argunent that the filing
of a grievance regarding the training duties and its proposed renedy for
resolving the grievance, constituted a request to bargain with regard to the
new training requirenents. A grievance pertains to an alleged violation of the
terms of a l|abor agreenent and the request for additional pay was sinply a
proposed means of resolving the grievance. It was not a request to "bargain"
on the matter. If it is deemed to be a "request", then Respondent's response
to the grievance nust be deened its response to Conplainant's denmands and,
hence, the parties did negotiate the item

Respondent agrees with Conplainant's assertion that the claim of a
contractual waiver nust be supported by explicit |anguage in the contract.
However, it asserts that the agreement at issue explicitly grants the
Respondent the contractual right to take the actions that it did. Article 3 of
the Agreement, vests the Respondent with the contractual right to issue
reasonabl e work rules as held by Arbitrator MG Iligan in his award. Regarding
the training requirenents, the parties expressly recognized in Article 3 that
"every duty connected within the Fire Departnment operations, enunerated in job
descriptions, is not always specifically described."”

Respondent also agrees that bargaining history may be considered in
determ ning whether there is contractual waiver. The bargai ning history here
denonstrates that Conplainant waived its right to bargain with respect to the
new work rule. Bargai ning history denonstrates that Conplainant recognized
that under the |anguage of the agreenent, Respondent had the right to issue
reasonabl e departnental rules, and had broad authority with respect to the
i ssuance of those rules. That bargaining history further denonstrated that by
vari ous proposals, Conplainant had attenpted in the past, and failed, to limt

that authority. Regarding the new training requirements, the bargaining
history and past practice denonstrates that Conplainant was aware that
Respondent had the contractual right to inplenment those requirenents. Thus,

Respondent concludes that it was vested with the contractual right to take the
actions in dispute and that, noreover, Conplainant had waived its right to
bargain with respect to those issues.

DI SCUSSI ON

The  Conpl ai nant has alleged that the Respondent has violated
Secs. 111.70(3)(a)l and 4, Stats., by failing or refusing to bargain
collectively with Conplainant and unilaterally inplenenting the training duties
for the Fire Fighter | Training Program and the policy prohibiting firefighters
from washing or maintaining their personal vehicles, RV's, boats, etc., in
Cty facilities, on Gty property.

Training Duties

Specifically, the Conplainant asserts that the Respondent has refused to
bargain collectively with Conplainant in violation of Sec. 111.70(3)(a)4,
Stats., by unilaterally ordering certain firefighters to train other menbers of
the Departrment without additional conpensation. Conplainant contends that both
the assignment of training duties and the inpact on the workload of those
enpl oyes assigned training duties are nmndatory subjects of bargaining about
whi ch Respondent is required to bargain.

In determining whether the assignnent of new or additional duties
requires bargaining, i.e., is primarily related to the nanagenent of the
Departrment, or is primarily related to wages, hours and conditions of
enpl oynent, the Conm ssion has consistently held that:
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.the legislative purpose requires the comission to
determ ne whether said duty ordinarily is regarded as
fairly within the scope of responsibilities applicable
to the kind of work performed by the enpl oyes invol ved.
If a particular duty is fairly within that scope, the
enpl oyer unilaterally may inpose such assignnent. | f
the particular duty is not fairly within that scope,
the decision to assign that duty is a nandatory subject
of bargaining. 2/

In this case, the fire fighters assigned the training duties were either
Li eutenants or Motor Punp Qperators. The job descriptions for those positions,
as set forth in Finding of Fact 11, reference training as part of the duties to
be performed, i.e., under "Type of Wrk Performed" for Lieutenant it lists "2.
Prepare and conduct training sessions in fire fighting and Ilife saving
practices"; under "Definition of Oass" for Mtor Punp Operator, it states, "A
large part of duty time is spent in inspecting and naintaining the equi prent,
in training new nenbers of the department in the use of equipnent, .
Further, Chief Huettl's wunrebutted testinony is that tradltlonally "t hose
firefighters who best understand the various types of situations wth which
firefighters are faced train the rest of the firefighters in the departnent.
Based on the foregoing, it is concluded that the training duties assigned to
the ten individuals are within the scope of their enploynment. 3/ Therefore,
the Chief had the right to assign those duties wthout Respondent first
bargai ning with the Conpl ai nant.

The Conpl ainant al so asserts that the Respondent had the duty to bargain
the inpact of those training duties being assigned to the ten firefighters.
Assum ng arguendo there was an inpact about which Respondent would have been
required to bargain, Conplainant waived whatever right it had to bargain over
such inpact. The initial notice posted in Decenber of 1990 by the Chief asking
for volunteers to take the Instructors Course stated, in relevant part:

Not i ce Not i ce Noti ce Not i ce Not i ce Not i ce

Anyone interested in taking Instructor Certification
course please sign up bel ow It is a 40 hour course,
of f duty people will be paid according to the contract
rates. Those certified will be expected to help teach
the Departnent training program (Enphasis added)

O the ten individuals who signed up to take the course, two, Smith and Nash,
were on Conplainant's bargaining team Smith, Conplainant's president,
testified, on cross-exam nation, that the parties were engaged in negotiations
for a 1991-1992 agreenent during the tine they were taking the course. Smth

2/ Gty of Wauwatosa (Fire Departnment), Dec. No. 15917 (WVERC, 11/77) at
page 13. See also, Sewerage Commission of the Gty of MIwaukee, Dec.
No. 17302 (WERC, 9/79); Gty of Wauwatosa, Dec. No. 13109-A (VERC, 6/75);
Cty of MIlwaukee (Police Departnent), Dec. No. 16602-A (Geco, 5/79),
aff'd Dec. No. 16602-B (VEERC, 1/80).

3/ It is also noted that Article 3, Reservation of Rights, in the parties'
1991- 1992 Agreenent provides:

It is wunderstood by the parties that every duty
connected within the Fire Departnent operations,
enunerated in the job descriptions, is not always
specifically described; and it is intended that all
such duties shall be performed by the enpl oyees.
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al so conceded that in the bargaining sessions on January 2 and 15, 1991, and at
an informal investigation session on March 13, 1991, the Conplainant did not
raise any issue with regard to the training duties or make any request to
bargain in that regard, even though it was aware those taking the Instructors
Course would be required to train the other nmenbers of the Departnent.
(Tr. pp. 20-21). Further, Conplainant filed a grievance on May 6, 1991 based
on the training duties assigned to those who had taken the Instructors Course
and the parties engaged in discussions in the steps of the grievance procedure
regarding Conplainant's requested renedy of $20.00 per nonth additional
conpensation for instructors. However, the parties wultimately reached
agreement on a 1991-1992 Collective Bargaining Agreenment which they ratified
and signed in late May of 1991, and that Agreenment contained no provision for
addi ti onal conpensation for instructors.

The Conplainant correctly notes that a waiver of bargaining nust be
establ i shed by clear and unm stakable evidence. 4/ In this case, the Exam ner
finds waiver by inaction based upon Conplainant's failure to either demand to
bargain over the inpact of the training duties or to nmake any proposal in that
regard during the negotiations for the 1991-1992 Agreenent, and then reaching
agreenent on and ratifying a 1991-1992 Agreenent after having been put on
notice as early as Decenmber of 1990 of the CGty's intent to assign those
duties. 5/ Thus, no violation of Sec. 111.70(3)(a)4, Stats. has been found
regardi ng the assignnment of training duties.

Wrk Rul e

Conpl ai nant al | eges a r ef usal to bargai n in viol ation of
Sec. 111.70(3)(a)4, Stats., by Respondent's wunilateral inplenentation of the
Mayor's policy, as anmended by the Mayor and Chief Huettl, which, in relevant
part, prohibits firefighters from washing or naintaining their personal
vehicles, RV's, boats, etc., on Cty property in Cty facilities. Conplai nant
advances its claim of a prohibited practice despite the fact that the parties
proceeded to final and binding arbitration on the issue of whether Respondent
had the authority under the parties' 1991-1992 Agreenent to issue such a work
rul e.

Conpl ainant notes the existence of a past practice of pernitting
firefighters to wash/repair their personal vehicles, etc., at the stations
after their active duty hours and essentially argues that the Respondent's duty
to bargain regarding the termnation of that practice was not addressed or
decided by Arbitrator MdGlligan's Award. Conpl ai nant's argument is not
persuasi ve. The Conmi ssion has consistently held that:

Cenerally speaking, a nunicipal enployer has a
duty to bargain collectively with the representative of
its enployes with respect to mandatory subjects of
bargaining during the term of an existing collective
bar gai ni ng agreenent, except as to those matters which

4/ Cty of R chland Center, Dec. No. 22912-B (WERC, 8/86) and the cases
cited therein.

5/ Cty of Stevens Point, Dec. No. 21646-B (WERC, 8/85); Gty of Kaukauna
(Fire Departnent), Dec. No. 27028-A (N elsen, 8/92); Gty of Antigo, Dec.
No. 27108-A (Honeynman, 5/92), aff'd by operation of Taw, (WERC, 6/92)
Dec. No. 27108-B. Simlar to Exam ner Honeyman's conclusion in Cty of
Antigo, this Examiner concludes that the filing of the grievance on My
6, 1991, did not constitute a demand to bargain under the circunstances,
since negotiations on a successor agreement were still open at the tine
and agreenment was reached on that successor agreenent w thout any
provi sion regardi ng instructor pay.
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are enbodied in the provisions of said agreenent, or
where bargai ning on such matters has been clearly and
unm stakably waived. (Cty of Richland Center, Dec.
Nos. 22912-A, B (Schiavoni, 1/86) (WERC, 8/86)). Wiere
a collective bargaining agreenent exi sts  which
expressly addresses a subject, it deternmines the rights
of the parties' and consequences of certain actions,
(Racine Unified School District, Dec. No. 18848-A
(WERC, 6/82); Janesville School District, Dec. No.
15590-A (Davis, 1/78); and Cty of Richland Center,
supra.) but determinations as to whether or not a
wal ver exists are nmade on a case-by-case basis. (Racine
Uni fied School District, Dec. No. 13957-C (WERC, 1/83);
Cty of Rchland Center, ibid.)

In this case, the parties have a final and binding arbitrati on award that
specifically concludes that Respondent "clearly has the exclusive right to
establ i sh reasonabl e departnental rules and procedures pursuant to Article 3. .
" (McGIligan Award, at page 18.) Contrary to Conplainant's assertion, the
Arbitrator considered the past practice, but essentially found it to be
irrelevant, based upon the clear contract |anguage in Article 3, the existence
of a strong "zipper clause" in the Agreenent and Conplainant's unsuccessful
attenpts in the past to include a "Miintenance of Standards" clause in the
parties' Agreenent. (MG lligan Award, at pages 18-19.) 6/ The Exam ner
further notes that the Conmi ssion has held contract |anguage simlar to that in
Article 3 7/ to constitute a waiver by contract of a collective bargaining
representative's right to bargain before an enployer unilaterally issued a work
rule involving a nmandatory subj ect of bargaining. 8/

6/ Thus, Conplainant's reliance upon Wsconsin Federation of Teachers v.
State of Wsconsin, Dec. No. 13017-D (WERC, 5/77) is msplaced, as the
Commi ssion held in that case that the matter in issue was not covered by
the contract. (At page 6.) Al so, the Exami ner reads the decision as
sinply requiring that wai ver be "clear and unm st akabl e".

7/ The parties' 1991-1992 Agreenent at Article 3, Reservation of Rights,
provides, in relevant part:

The Union recogni zes the exclusive right of the Chief of the
Fire Departrment to establish reasonable departnental
rul es and procedures.

8/ M | waukee County, Dec. No. 15420-A (WERC, 6/82); Ml waukee County, Dec.
No. 12739-A (Geco, 1/75). The Exam ner notes that Conplainant relies on
the U.S. Suprene Court's decision in Metropolitan Edison, supra., for the

proposition that general |anguage, even acconpanied by two prior
arbitration awards adverse to the union, is not sufficient to establish a
clear and unm stakable waiver of a statutory right. However, the

| anguage in Article 3 of the parties' Agreenent, is specific as to the
Chief's exclusive right to establish work rules.
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Thus, contrary to Conplainant's contention, the parties' 1991-1992
Agreenent at Article 3, expressly covers the matter of work rules and under
prior case law interpreting MERA, Article 3, constitutes a waiver by contract
regarding the right/duty to bargain during the term of the Agreenent regarding
the issuance of a work rule such as that issued and inplenented by Respondent
and set forth in Finding of Fact 13. 9/ Theref ore, Respondent had no duty
under  Sec. 111.70(1) (d), Stats., to bargain wth Conplai nant bef ore
i mpl enenting the work rule. Therefore, the Examiner finds no violation of

Sec. 111.70(3)(a)4, Stats., or derivatively, Sec. 111.70(3)(a)l, Stats., by
Respondent's acti ons.

Dated at Madi son, Wsconsin this 11th day of May, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By David E. Shaw /s/
David E. Shaw, Exam ner

9/ As Respondent asserts, Conplainant is estopped by the MGIligan Award
fromlitigating the issue of whether the rule was "reasonable", as that
matter was fully litigated by the parties in the arbitration and deci ded
by the Arbitrator. State ex. rel. Flowers v. Departnent of Health and
Soci al Services, 81 Ws. 2d 376, 387 (1978); Kichefski v. Anerican Famly
Mitual Insurance, 132 Ws. 2d 74, 78-79 (C. of App. 1986).
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