STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

M LWAUKEE TEACHERS' EDUCATI ON

ASSCCI ATI ON,
Conpl ai nant , Case 264
: No. 48233 MP-2654

vs. : Deci si on No. 27484-A
M LWAUKEE BOARD OF SCHOOL DI RECTORS, :

Respondent .

Appear ances:
Perry, Lerner & Quindel, S.C., Attorneys at Law, 823 North Cass Street,
M | waukee, W sconsin 53202-3908, by M. Richard Perry,
appearing on behal f of the M| waukee Teachers' Education
Associ ati on.
Ms. Mary Kuhnmuench, Assistant Gty Attorney, Gty of MIwaukee,
Ofice of the Gty Attorney, 800 Gty Hall, 200 East Wlls
Street, MIwaukee, Wsconsin 53202-3551, appearing on behal f
of the M| waukee Board of School Directors.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On Cctober 27, 1992, the M Iwaukee Teachers' Education Association filed
a conmplaint of prohibited practices with the Wsconsin Enploynent Relations
Conmi ssion alleging that the MIwaukee Board of School Directors had committed
prohi bited practices in violation of Sec. 111.70, Stats. On Decenber 2, 1992,
the Wsconsin Enployment Relations Conmission appointed Coleen A Burns, a
nmenber of its staff, as Examiner to conduct a hearing on the conplaint, and to
make and issue Findings of Fact, Conclusions of Law and Order in the matter as
provided in Secs. 111.70(4)(a) and 111.07, Stats. Hearing on the natter was
held on January 15, 1993 in M| waukee, Wsconsin. The record was closed on May
6, 1993, upon receipt of transcript and witten argunent.

Havi ng consi dered the evidence and argunents of the parties, the Exam ner
makes and issues the followi ng Findings of Fact, Conclusions of Law and Order.

FI NDI NGS OF FACT

1. M | waukee Teachers' Education Association, hereafter MIEA or
Conplainant, is a labor organization and is the certified exclusive collective
bargaining representative of certain professional certificated teaching
enpl oyes enpl oyed by the MIwaukee Board of School Directors. MIEA has its
principal offices at 5130 West Vliet Street, MIwaukee, Wsconsin 53208.

2. M | waukee Board of School Directors, hereafter Board or Respondent,
is a nunicipal enployer with authority to control and direct the operations of
the M Iwaukee Public School System (MPS) and has its principal offices |ocated
at 5225 West Vliet Street, MIwaukee, Wsconsin 53208.
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3. The MIEA and the Board have been parties to a series of collective
bar gai ni ng agreenents covering certificated teachers enployed in the MIwaukee
Public Schools. Part |V, Section B(6)(a) of the parties' collective bargaining
agreenent provides in relevant part as foll ows:

Teachers shall be entitled to a duty-free lunch period equal
in length to a nornmal class period in high school, no
less than fifty (50) mnutes in a mddle school, and no
| ess than one (1) hour in the elenmentary school .

At the time of the conplaint hearing, Harry Oden was the Principal of the MPS
Juneau Hi gh School, hereafter Juneau, and had been in this position for the
previous three years. Prior to beconming the Principal of Juneau, Oden had been
an Assistant Principal at Juneau for four years. |In March of 1992, one Juneau
student, who was bl ack, died of sickle cell anenia and another Juneau student,
who was white, died in an accident. Followi ng the deaths of these students, a
group of black students asked Oden for pernmission to have a menorial service
for the student who had died of sickle cell anema and a group of white
students asked Cden for permission to have a nenorial service for the student
who had died in the accident. (Oden gave perm ssion for the menorial services
on the condition that the parents of the tw dead students consented to the
nmenorial services. The nother of the student who had died of sickle cell
anemia did not consent to the nenorial service. The parents of the other
student did consent to the nenorial service. The group of black students
informed Oden that they would stage a wal k-out if the nmenorial service did not
i nclude the student who had died of sickle cell anemia. Qden decided to allow
a joint nenorial service. On March 31, 1992, the joint nenorial service was
held at the end of the Third Hour of the school day. Two Juneau teachers
conducted the menorial service over the PA system The menorial service ran
into the Fourth Hour, which is one of the |unch periods at Juneau.

4, At the end of the nenorial service, Terrence Falk (a/k/al Terry
Fal k), a Juneau teacher with a Fourth Hour lunch period, checked his watch and
concl uded that the nenorial service had extended into the Fourth Hour |unch by
ten nminutes. After dismissing his Third Hour class, Falk went into the
hal | way, net Assistant Principal Luecht, and told Luecht that the lunch hour
should be extended by ten mnutes or there would be a violation of the
teachers' contract. Falk then went in to the office and told the secretary
that Oden should be infornmed that the lunch hour should be extended by ten
m nut es because the shortened |unch hour was a violation of the contract. The
[ unch hour was not extended as requested by Falk. On that same day, Falk told
two of the Juneau MIEA Buil ding Representatives that he had told Luecht that
the lunch hour should be extended, that the |lunch hour had not been extended,
and that he would be contacting MIEA about the incident. Thereafter, Falk
contacted MIEA Assistant Executive Director Mirk Rosenbaum and advised
Rosenbaum that the lunch period had been shortened in violation of the
teachers' contract. Thereafter, Rosenbaum who has the responsibility for
enforcing the teacher contract, contacted Oden and scheduled a Step 1 grievance
conference for on or about April 7, 1992. Due to the death of Falk's nother,
the conference was rescheduled to April 29, 1992. Falk did not discuss his
grievance with Qden prior to April 29, 1992. Nor did Falk, or the MEA file
any witten grievance prior to April 29, 1992. The witten grievance was filed
on May 12, 1992.

5. Prior to April 29, 1992, (Oden received a petition which contained
the followi ng typewitten information:

April 2, 1992
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To Wiom It May Concern

W, the undersigned faculty of Juneau Business Hi gh
School, purport the followi ng sentinents regarding the
grievance recently filed by M. Terry Fal k:

1. W are in agreenent that the execution of the
menor i al was poorly planned with reference to tine,
however, we do not believe it to have been an
intentional act.

2. The minutes in violation should be viewed as a
necessary function so that we as a school
could honor the lives of Daniel and
Tashanita and also as an opportunity to
display an attitude of respect and
sel f| essness.

3.In light of the nature of the issue, we
suggest that all involved renenber to dea
humanely and sensitively to this and any
other issue related to death.

Twent y-seven signatures were attached to the docunment. Prior to the grievance
conference of April 29, 1992, other Juneau teachers indicated to Oden, orally
and in witing, that they neither agreed with, nor were a part of, the
grievance. (Oden did not tell these teachers to get involved in the grievance
or to stop the grievance, but did tell the teachers that they should discuss
their concerns with Falk because he was their colleague. Prior to the
conference of April 29, 1992, a nenber of the press contacted Oden and stated
that a nmenmber of Oden's staff had contacted the press about a grievance which
had been filed involving the deaths of sone of Oden's students. (Gden responded
that he intended to deal with the matter at the school |evel. Qden did not
initiate this contact with the press and did not instruct any menber of his
staff to contact the press.

6. The April 29, 1992, conference was held in Oden's office at Juneau
i nvol ved only Fal k, Rosenbaum and Qden and | asted approxinmately forty to fifty
m nutes. During the conference, QOden discussed the threatened student wal k-out
and explained that he had consented to the nenorial because he considered the
menmorial to be in the best interest of the school. Qden told Falk that he
(Qden) understood that Falk had shouted at the secretary when Falk had gone
into the office to conplain about the shortened |unch hour. (Oden stated that
he had received a petition signed by sonme teachers indicating that the
grievance should not have been filed. Qden indicated that someone had
contacted the press, that he did not want to have the grievance go before the
press and that he wanted the grievance handled within the building. Gden does
not like dealing with the press because he believes that they look for the
negative and are not interested in the positive. Oden acknow edged that there
had been a contract violation, but that the contract violation had been
uni nt enti onal . Qden explained that, at times, he had deviated from the
contract for the benefit of the teachers; that he did not believe that the
grievance was good for the school, good for the staff, or good for norale; and
asked whether or not the grievance could be dropped. Falk told GOden that he
may have acted too strongly when he went into the office and apol ogi zed for his
conduct in the office. Falk explained that, at the time of the nmenorial, his
not her had been dying of cancer and that he was enotionally distressed. Fal k
told Gden that, although he did not want any noney, there had been a contract
vi ol ati on. Rosenbaum and Fal k requested that Oden offer time cards to al
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affected teachers and let the teachers decide whether or not they wanted to be
paid for the lost lunch hour tine. Falk stated that the lunch hour tine was
Falk's to give and not Oden's to take. (Qden did not respond to the request to

give time cards to the affected teachers. Qden ended the conference by
i ndicating that he would follow the contract to the letter of the Iaw and that,
if the press called again, he wuld talk to the press. During the

conversation, Oden naintained a physical distance between Fal k and Rosenbaum
there was no joking or mscellaneous conversation; and Qden's final statenments
regarding following the contract and going to the press were nade very
forcefully. Qden did not nmke any statenent about MIEA or the union.
Rosenbaum had been enpl oyed by MIEA for approximately two and one-half years.
Rosenbaum had not net Qden prior to the April 29, 1992 neeting and did not have
any other face-to-face neetings with Gden between April 29, 1992 and the date
of the conplaint hearing. At the tinme of the April 29, 1992 neeting, Gden
believed that the other teachers affected by the grievance had previously
indicated to himthat they did not want to be paid for tinme lost due to the
nmenorial service. Prior to the April 29, 1992 neeting, sonme teachers had
talked to Falk and had told Falk that they did not agree with the filing of a
grievance on the issue of the menorial services encroachnent on the Fourth Hour
['unch peri od.

7. Fal k has been a teacher in the MIwaukee Public Schools since 1971
and has been at Juneau since 1973. Falk is an English teacher, the Juneau
debate coach, assists with the forensic festival, and is presently the

secretary for the Parent Teacher Students Association. Prior to the tine that
Qden becane Principal of Juneau, Falk had been a Forensic's coach. Fal k has
been an MIEA building representative. At the tine of the conplaint hearing,
Falk was in his second six-year termas nenber of the MIEA Executive Board. At
the time of hearing, Oden did not know if Falk held any MIEA position outside
of Juneau and had not been advised that Fal k had any MIEA position at Juneau.

Falk is a lifetinme nenber of the Wsconsin Comunication Association, a past

president of the Wsconsin Debate Coaches Association and, until recently,
served on the advisory board for debate for the Wsconsin H gh School Forensics
Associ ati on. Qden, who has evaluated Falk on one occasion, gave Falk a

satisfactory eval uation. On April 13, 1992, Falk conmpleted the MPS "Request
for Professional Leave - Teacher" formrequesting |leave with pay to attend the
"W s Conmuni cations Assoc/Debate Coaches/Forensic Coaches" to be held on My 1

and 2 in Geen Bay, Wsconsin. In response to questions on the form Falk
i ndicated that a substitute was required and that he had recei ved another |eave
that school year, i.e., on January 10, 1992. Falk turned the form into the

Juneau school office on the follow ng day, April 14, 1992. On April 16, 1992,
(den signed and conpleted the Principal's portion of the form which required

the principal to put a check in one of tw lines, i.e., "Reconmended" or "Not
Recommended” by checking "Not Recommended". In the comment area, Oden wote
"Do not see educational value to total school". Qden had not previously
guestioned the conference's educational value to the school. Oden clains that

he reached this conclusion by looking at the total nunbers involved, the
availability of substitutes, and deciding that, proportionally, a |arge nunber
of students were not involved. Juneau has approxinmately 860 students.

Approxi mately twelve to seventeen Juneau students participate in debate and
approximately the same nunber participate in forensics. In January of 1991,
(den approved a Professional Leave Request in which Falk requested one day of
paid leave to attend an Acadeni c Decat hl on. Falk acted as a Judge at the
Decat hl on. No Juneau students participated in the Decathlon. Gden denies that
his decision to not reconmend Falk's |eave request was retaliatory,
discrimnatory, or in response to the fact that Falk had filed a grievance.

The portion of the form entitled "Departnent of Curriculum and I|nstruction"
contains the word "Approved", with an acconpanying line to be checked, and the
word "Denied', with an acconpanying line to be checked. There is also a
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"Comment" section, a signature line and a date line. On April 30, 1992, Dr.
Cynthia Ellwood, of the MPS Departnent of Curriculum and Instruction, denied,
wi t hout comment, Falk's request for professional l[eave. Wen Falk arrived at
school on Thur sday,

April 30, 1992, he reminded Malou Noth, the Juneau office secretary, that he
woul d be on professional |eave on Friday, May 1, 1992. The school secretary
responded by telling Falk that the |eave had been denied. Concluding that the
| eave had been denied because he had filed a grievance, Falk inmediately
contacted the MIEA office and left a nessage for Rosenbaum i nform ng Rosenbaum
that the |eave had been denied. Falk also called the MPS Central Ofice to
determ ne who received professional |eave request forms and was advised that
such forms were sent to E | wood. Wien Falk contacted Ellwood' s office, a
secretary told Falk that she could not find any record of the form but that
she would look into the matter. Wen Falk called back about an hour later, an
i ndividual in Ellwod s office told Falk that the form had been found, but that
El | wod had not signed the form At about 1:00 p.m, Falk discussed the denial
wi th Rosenbaum Based upon discussions with Rosenbaum Fal k understood that
El | wod had told Rosenbaum that she could not override the recomendation of
the principal. Since at |east 1990, the request fornms for teacher professional
| eave have indicated that the Principal recommends or not recomends such | eave
requests, while authority to approve or deny such |leave requests resides with
central adm nistration.

8. Falk attended school on Friday, My 1, 1992. The W sconsin
Conmuni cation Association, in conjunction with the Wsconsin Forensics Coaches
Associ ation, Wsconsin Debate Coaches Association, and the Wsconsin High
School Forensic Association, held their annual spring conference from April 30
to
May 2, 1992 in Geen Bay, Wsconsin. For at least twelve years prior to the
1992 annual spring conference, Falk had been granted professional leave to
attend this conference. During Oden's tenure as Principal of Juneau, Oden had
recommended all of Falk's requests for professional |eave to attend the
W sconsin Communi cati on Associ ati on, Wsconsin Forensics Coaches Association,
Wsconsin Debate Coaches Association, and the Wsconsin H gh School Forensic
Associ ation annual conference, except for Falk's request to attend the 1992
conference. Falk, who had paid a registration fee of $37.00 to attend the 1992

conference, did not attend the 1992 conference. If Falk had attended the
conference, he would not have been reinbursed by MS for the $37.00
registration fee. Falk had wanted to attend the Friday portion of the

conference so that he could attend the debate coaches business neeting on
Friday morning and the forensics coaches neeting on Friday afternoon.

H storically, Falk had acted

as the Juneau representative at the forensics neeting. Falk wanted to

attend these neetings so that he could participate in the election of

officers, the discussion of rule changes, and the scheduling of the debate

and forensic cal endar.

9. On April 16, 1992, (Oden received a request for professional |eave
from the Golf Coach for the purpose of attending a regional, sectional golf
tournament for the latter part of April or early May. den told the Golf Coach
that he did not need to fill out the professional |eave request form because
the tournanent was part of his nornal duties as a coach. Falk does not believe
that the Wsconsin Comunication Association, Wsconsin Forensics Coaches
Associ ation, Wsconsin Debate Coaches Association, and the Wsconsin Hgh
School Forensic Associ ation conference should be a requirenment of the debate or
forensic coaches. Qden had recommended Fal k's request for professional |eave
to attend the annual Wsconsin Conmuni cation Association, Wsconsin Forensics
Coaches Association, Wsconsin Debate Coaches Association, and the Wsconsin
H gh School Forensic Association convention prior to April 16, 1992, with the
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proviso that the |eave should not be provided if a substitute were not

avai | abl e. QGden nmade such a recommendation on Novenber 20, 1990 and on
Decenber 4, 1990, Departnent of Administrative Services representative MGiff
approved the |leave request with the comment: "l can not guarantee a
substitute". On April 16, 1992, Oden did not condition his recomendati on on
the availability of a substitute and did not reference availability of
substi t utes. The Request for Professional Leave - Teacher form submitted by

Falk on April 14, 1992 had a Blue Copy for the Departnent of Curriculum and
Instruction, a Yellow Copy for the Principal, and a Pink Copy for the
Substitute O fice. At Juneau, the teacher conpleting the request form subnmits
the form to GOden's secretary, who gives the form to Oden; GOden deternm nes
whet her or not to recommend the |eave and signs the request form the request
is then sent to the Central Ofice via the museum mail, i.e., the MPS inter-
office mail. On April 16, 1992 (den signed Falk's request for a paid day of
prof essional |eave after the museum mail pick-up. April 17, 1992 was a school
hol i day, Good Friday, and school did not resune until Mnday, April 27, 1992.

Qden maintains that, when determning whether or not to recommend a
prof essional |eave request, he considers such factors as inportance to the
school, the nunber of |eaves previously granted, staffing levels, and the

availability of substitutes. Qden has not recommended all professional |eave
requests submitted by nmenbers of his staff. There have been instances in which

central adm nistration denied professional | eave requests which were
recoonmended by Oden and there have been instances in which central
admnistration has approved professional |eave requests which were not
reconmended by den. Wien the professional |eave request form has been
conpl eted by the Departnent of Curriculum and Instruction, a copy is returned
to the Principal. Qden does not provide the applicant with a copy of the

prof essional |eave request form and does not otherwi se notify the applicant of
either Oden's recomrendation or the Central Ofices disposition of the I|eave
request. Wiile Oden has always routed the professional |eave request formto
the Central Ofice, the form has not always been routed to the same individual
at the Central Ofice. At one tine the formwent to WIlly Little in the Human
Rel ations area, then it went to Deputy Superintendent McGiff, then it went to
the Community Superintendent, and since the 1991-92 school year it has gone to
El | wood. Prior to the submission of the professional |eave request for the
May, 1992 conference, a photo copy of the professional |eave form show ng
Qden' s recomendati on had been placed in Falk's mail box and Fal k woul d receive
a copy with the Central Ofice recomendati on approximately one week |ater.
The "Request for Professional Leave - Teacher" form contains "Quidelines for
Prof essional Leave - Teacher". Item 3 of these guidelines states that:
"Requests for professional |leave to attend conventions and/or conferences may
be approved for those sponsored by recogni zed organizations and institutions.”
Iltem6 of +these guidelines states that: "Approval of requests for
professional leave wll be nade within the limts of available funds, the
concentration of applications at a particular school or the district, the
priority of services needed in the school or district, and upon the applicant's
inability to obtain the desired information or training by other neans."

10. MPS principals have authority to recomrend or to not reconmend the
prof essional |eave requests of teachers, but authority to approve or to deny
the professional I|eave requests of teachers resides with MS central

adm nistration. On or about June 10, 1992, Juneau teacher Acconando, presented
Falk with a one page docunent which was dated June 10, 1992 and which stated
the follow ng: "Wiile | acknow edge the MIEA's winning of the grievance
regarding the intrusion of the student nmenorial service held on March 31, 1992,
by six (6) mnutes into the contractual faculty lunch or preparation period, |

wish to waive ny right to paynent for said infringenent." Following this
statenent, there were twenty-four typed signature lines, wth acconpanying
typed faculty nanes. Falk signed this document, as did all of the other
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twenty-three faculty menbers listed on the docunent. At the tine that Falk
signed this docunent, he did not believe that the grievance had been resol ved.
On November 6, 1992, MPS Superintendent Howard Fuller granted the grievance
initiated by Falk on March 31, 1992 by authorizing the paynent for |unch hour
time which was lost as a result of the menorial service. VWhile all of the
affected teachers were offered the paynment, all of the teachers, including the
Gievant, declined the offer.

11. Authority to grant or deny Fal k's request for professional leave to
attend the May, 1992 Wsconsin Communication Association, Wsconsin Forensics
Coaches Association, Wsconsin Debate Coaches Association, and the Wsconsin
H gh School Forensic Association convention resided with Ellwod, and not with
Qden. Ellwod had discretion to approve or to deny teacher professional |eave
requests. The record does not denonstrate that Ellwood autonatically approved
all professional |eave requests recommended by MPS Principals or that ElI|wod
automatically denied all professional |eave requests not reconmended by MPS
Principals. The record does not denonstrate that El|lwood was hostile towards
Fal k, or any other enploye, for engaging in rights protected by Sec. 111.70(2),
St at s. The record does not denonstrate that Ellwod did not have a valid
busi ness reason for denying Falk's request for professional leave to attend the
May, 1992 Wsconsin Communication Association, Wsconsin Forensics Coaches
Associ ation, Wsconsin Debate Coaches Association, and the Wsconsin High
School Forensic Association convention. Qden did not have a valid business
reason for not recomending Fal k's request for professional leave to attend the
May, 1992 Wsconsin Communication Association, Wsconsin Forensics Coaches
Associ ation, Wsconsin Debate Coaches Association, and the Wsconsin High
School Forensic Association conventi on.

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
nmakes and i ssues the follow ng

CONCLUSI ONS OF LAW

1. Conpl ai nant M | waukee Teachers' Education Association is a |abor
organi zation within the nmeaning of Sec. 111.70(1)(h), Stats.

2. Respondent M I waukee Board of School Directors is a nunicipal
enployer within the neaning of Sec. 111.70(1)(j), Stats, and Principal Harry
Qden is an agent of Respondent M| waukee Board of School Directors.

3. Dr. Cynthia Ellwod' s decision to deny Terry Falk professional
|l eave to attend the My, 1992 Wsconsin Conmuni cation Association, Wsconsin
Forensi cs Coaches Association, Wsconsin Debate Coaches Association, and the
W sconsin H gh School Forensic Association convention did not have a reasonabl e
tendency to interfere with, restrain or coerce enployes in the exercise of Sec.
111.70(2) rights and, thus, did not violate Sec. 111.70(3)(a)l, Stats.

4. Principal Harry Gden's April 16, 1992 decision to not recomend
Terry Falk's request for professional leave to attend the My, 1992 W sconsin
Communi cation Associ ation, Wsconsin Forensics Coaches Association, Wsconsin
Debat e Coaches Association, and the Wsconsin H gh School Forensic Association
convention did have a reasonable tendency to interfere with, restrain or coerce
enpl oyes in the exercise of Sec. 111.70(2) rights and, thus, Respondent, by its
agent Principal Harry Oden, has violated Sec. 111.70(3)(a)l, Stats.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Exam ner nakes and issues the foll ow ng
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ORDER 1/
I T IS HEREBY ORDERED:

1. Respondent M | waukee Board of School Directors, its officers and agents,

a. Cease and desist frominterfering with, restraining or coercing
enpl oyes in t he exerci se of rights pr ot ected by
Sec. 111.70(2), Stats.

b. Take the following affirmative action which the Exam ner finds
will effectuate the policies of MERA

1.Post the Notice attached hereto as Appendix "A" in
conspi cuous places at Juneau H gh School
where notices to such enployes are usually
post ed. The notice shall be signed by an
aut hori zed representative of the Respondent
M | waukee Board of School Directors and shall
remain posted for thirty days thereafter.
Reasonable steps shall be taken by the
Respondent M | waukee Boar d of School
Directors to insure that said notices are not
al tered, defaced or covered by other
mat eri al .

2.Notify the Wsconsin Enpl oynment Rel ati ons Commission, in witing,
within twenty (20) days following the date of
this Order, as to what steps have been taken to
conply herew th.

Dated at Madi son, Wsconsin this 2nd day of July, 1993.

W SCONSI N EMPLOYMENT RELATI ONS
COW SSI ON
By Coleen A. Burns [/s/
Col een A Burns, Exam ner
1/ Any party may file a petition for review with the Conm ssion by follow ng

the procedures set forth in Sec. 111.07(5), Stats.
Cont i nued
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1/

Cont i nued

Section 111.07(5), Stats.

(5) The commission nmay authorize a conm ssioner or

exam ner to make findings and orders. Any party in int
who is dissatisfied with the findings or order
conmi ssioner or examiner may file a witten petition wit
conmi ssion as a body to review the findings or order
petition is filed within 20 days fromthe date that a co

erest

of a

h the
If no

py of

the findings or order of the conm ssioner or exam ner was

mailed to the last known address of the parties in inte

rest,

such findings or order shall be considered the findings or

order of the commission as a body unless set aside, rev
or nodified by such conmissioner or examiner wthin
time. |If the findings or order are set aside by

er sed
such
t he

comm ssioner or examner the status shall be the sane as
prior to the findings or order set aside. If the findings or

order are reversed or nodified by the commissione
examner the time for filing petition with the comm

ror
SSi1 on

shall run from the tine that notice of such reversal or

nodification is mailed to the last known address of
parties in interest. Wthin 45 days after the filing of
petition with the commission, the conmission shall e
affirm reverse, set aside or nodify such findings or o
in whole or in part, or direct the taking of addit
testinony. Such action shall be based on a review of

t he
such
i ther
rder,
i onal
t he

evidence submtted. If the commssion is satisfied that a

party in interest has been prejudiced because of except

i onal

delay in the receipt of a copy of any findings or order it

may extend the tinme another 20 days for filing a pet
with the conmmi ssion

This decision was placed in the mail on the date of iss
the date appearing i medi ately above the Exam ner's signature).

ition

uance (i.e.
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" APPENDI X A"

NOTI CE TO ALL EMPLOYES

As ordered by the Wsconsin Enploynent Rel ations Conm ssion,
and in order to effectuate the policies of the Minicipal Enploynment
Rel ations Act, we notify our enployes that:

VWE WLL NOT in any manner interfere with, restrain, or coerce
our enployes in the exercise of rights protected by Sec. 111.70(2),
Stats.

Dated this day of , 1993.

M LWAUKEE BOARD CF SCHOCOL DI RECTCRS

By

THI'S NOTI CE MUST REMAIN POSTED FOR 30 DAYS FROM THE DATE HERECF, AND MJUST NOT
BE ALTERED, DEFACED OR COVERED BY ANY OTHER MATERI AL
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M LWAUKEE PUBLI C SCHOOLS

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

On CQctober 27, 1992, the MIEA filed a conmplaint with the Wsconsin
Enpl oynent Rel ations Commission alleging that the MIwaukee Board of School
Directors, by its agent, Harry Oden, violated Sec. 111.70 (3)(a)l, Stats., by
interfering with, restraining, and coercing Terrence Falk in the exercise of
ri ghts guaranteed under Sec. 111.70(2), Stats. Respondent denies that it has
viol ated any section of the Minicipal Enploynent Relations Act.

POSI TI ONS CF THE PARTI ES:

Conpl ai nant

At the April 29, 1992, Step 1 grievance conference, Principal Harry Qden
i ndicated that he did not want the grievance pursued and attenpted to persuade
Terry Falk not to process the grievance. When Fal k insisted on pursuing the
matter, Gden engaged in retaliatory action by denying Falk's request for
pr of essi onal | eave.

(den' s deneanor during the grievance conference indicated that he was
angry. During the grievance conference, Oden nentioned that he had received a
petition from menbers of the faculty who opposed the grievance. Wil e Oden
denied instigating the petition, when questioned about the petition at the
conplaint hearing, Oden tacitly admitted that he supported the petition and
that he had not wanted the grievance processed.

During the grievance conference, Gden nentioned that the nedia had
contacted him about the grievance, but that he had declined to coment on the
situation because he wanted to handle the natter within the School. At the end
of the conference, however, QOden threatened to go to the nmedia with the issue
if it could not be resolved. This threat was clearly intended to pressure Falk
to drop the grievance and further evidences COden's displeasure over the fact
that Fal k was pursuing the grievance.

To establish a violation of Sec. 111.70(3)(a)l, Ws. Stats., Conplainant
must denonstrate by clear and satisfactory preponderance of the evidence that
(den's conduct had a reasonable tendency to interfere with an enployes'
exercise of rights guaranteed under Sec. 111.70(2). It is not necessary for
the Conplainant to prove that there was actual interference or that the enpl oye
felt coerced or was deterred fromexercising Sec. 111.70(2) rights.

Fal k has attended the Wsconsin Conmmuni cati on Association Convention on
an annual basis for at least the past 12 years. On April 14, 1992, in the
m dst of the controversy over the shortened lunch period, Falk subnmtted a
request to Cden's office for professional leave to attend the 1992 Wsconsin
Conmuni cation Association Convention to be held on May 1st and 2nd, 1992, in
Green Bay, Wsconsin. Fal k's request of April 14, 1992, was not processed in
the same manner as his previous request. He did not receive a copy of the
request formas he had in the past and only | earned of the denial on Thursday,
April 30, 1992, the day before his schedul ed departure.

Cstensibly, Oden denied the April 13, 1992, request because he did not

see the educational value of the convention to the entire school. However, the
facts and testinony elicited from Oden belie this assertion. Qden never
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articulated why he believed the conference was not of value to the school.
Nei t her Oden, nor any other principal, previously questioned the validity of
t he conference. Prior to April 13, 1992, the only condition placed on the
professional |eave request was that a substitute teacher be available to
repl ace Fal k.

Between 24 to 34 students participate in forensics and debate at Juneau.
As a representative of Juneau at the Wsconsin Conmuni cation Convention, Falk
represents the students' and school's interest. Falk's testinmony denonstrates
that his participation in the Wsconsin Comruni cati on Associ ati on was of val ue
to Juneau Hi gh School and the entire school system (Gden's assertion that the
conference did not provide educational value to the entire school is wthout
nmerit.

In January of 1991, Falk had been granted professional |eave to judge an
academ ¢ decathlon at the University of Wsconsin at M Il waukee. Wil e that
program did not involve any Juneau H gh School students, apparently it was of
benefit to the entire school system

In April of 1992, the only elenment that had changed was Fal k' s deci sion
to lawfully pursue a grievance. By denying Falk's legitimate request for
prof essional |eave because he engaged in protected Union activities, Gden
interfered with and restrained Falk and other enployes in the exercise of
ri ghts guaranteed under Sec. 111.70(2), Stats.

Since Falk was not permtted to attend the conference on Fri day,
May 1, 1992, he was not able to participate in any of the rule changes or
scheduling of the calendar. Because of the discrimnatory denial of his |eave
request, Falk was denied the professional advantage of attending the
conference. Accordingly, Falk lost the benefit of the $37 registration fee.

The Exam ner should find that Principal Harry Oden interfered wth,
restrained and coerced Terry Falk in retaliation for his protected concerted
activities and order Principal Harry Oden to cease and desist from violating
the provisions of Sec. 111.70, Stats., as set forth in the conplaint.
Additionally, Respondent should be ordered to conpensate Terry Falk for the
expenses he incurred because of the discrimnatory actions of its agent,
Principal Harry Cden.

Respondent

The Conplainant has alleged an independent violation of interference
only. In such cases, the conduct conplained of nust contain a threat of
reprisal or a promse of a benefit that would "reasonably tend to interfere
with the enployes exercise of rights under Sec. 111.70(2), Ws. Stats.”
However, the scope of the prohibition against enployer interference, is not so
broad as to vest the WERC with unlinmted authority to oversee enployer decision
maki ng. Provided there is no independent violation of MERA, enployer action
for a valid business reason, or wunilateral action within the scope of an
enpl oyer right is not prohibited by Sec. 111.70(3)(a)l, Stats.

Falk submtted his witten request to attend the May forensics convention
on or about April 14, 1992. (Qden, who signed the formon April 16, 1992, did

not reconmend the request for |eave and provided the follow ng reason: "Do not
see the educational value to total school." The act of recommending or not
recommending |eave requests is a nanagenent right. Cynthia Ellwod, the

Adm nistrator at central office responsible for approving or denying the |eave
request, denied the | eave request on April 30, 1992.
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Wthout checking with Oden as to the reasons why the |eave had been
deni ed, Fal k concluded that he had been denied the | eave because of his filing
of the grievance. MIEA has failed to prove by clear and satisfactory
preponderance of the evidence that CGden's exercise of a l|egitinmate nanagenent
right rose to the level of interference of a protected union activity.

Contrary to the assertion of the Conplainant, the record does not
denonstrate that Gden was angry and upset about the filing of the grievance.
Qden received Falk's request for leave on April 14, 1992, and signed it on
April 16, 1992, 13 days before the first step grievance conference. As Fal k
testified at hearing, he had not had any discussions with Gden concerning the
grievance prior to the first step grievance conference. Upon | earning that
Falk was planning to file a grievance involving the shortening of the |unch
hour, a group of fellow faculty nenbers drafted a petition criticizing Falk's
action and conplained of Falk's actions to the school principal. In this
regard, Falk acknow edged that it was his own colleagues, and not Principal
Qden, who showed "hostility" towards him

Conpl ai nant has not offered one scintilla of evidence to substantiate the
claimthat Oden harbored resentnment toward Falk on April 16, 1992, the day that
he signed Fal k's request for |leave form Rosenbaum who had not net Gden prior
to April 29, 1992, testified that it was during the April 29, 1992, grievance
conference that Rosenbaum made his judgnent that Oden was angry about the
filing of the grievance. Rosenbaum who has been an MIEA enploye for two
years, acknow edged that he has been wong in his judgnents about people. As
Rosenbaunis testinony denonstrates, at tines both Union Representatives and
Adm ni strators get hot under the collar when discussing grievances. Rosenbaum
admtted that he did not know one way or the other about Qden's view about his
obl i gati ons under the contract.

Wiile Falk was justifiably upset and enotional about his nother's illness
and death, it nust be concluded that his judgnents in this natter are colored
by his personal distress. The conplaint should be dismssed inits entirety.

DI SCUSSI ON

At the start of the hearing on the Conplaint and in response to
guestioning by the Examiner, Conplainant's Attorney confirmed that the
Conpl ainant was alleging only one statutory violation, i.e., that Respondent
has violated Sec. 111. 70(3)(a)l, Stats. Specifically, the Conplai nant argues
that Respondent, by its agent Principal Harry Oden, interfered with, restrained
and coerced Terry Falk in retaliation for engaging in protected concerted
activities, i.e., contacting MIEA and filing a grievance over the denial of a
duty free lunch period on March 31, 1992.

St andards and Bur dens

Section 111.70(3)(a)l, Stats., provides that it is a prohibited practice
for a municipal enployer "To interfere with, restrain or coerce nunicipal
enployes in the exercise of their rights guaranteed in sub. (2)." Secti on
111.70(2), Stats., provides as follows:

(2) R GITS OF MUNI Cl PAL EMPLOYES.  Muni ci pal enpl oyes shall
have the right of self-organization, and the right to form join or
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assist labor organizations, to bargain collectively through
representatives of their own choosing, and to engage in |awful,
concerted activities for the purpose of collective bargaining or
ot her nutual aid or protection.

In order to prevail upon the allegation that an enployer has violated
Sec. 111.70(3)(a)l, Stats., the conplaining party must denonstrate, by a clear
and satisfactory preponderance of the evidence, that an enployer has engaged in
conduct which has a reasonable tendency to interfere with, restrain or coerce
enpl oyes in the exercise of their Sec. 111.70(2) rights. 2/ A violation may be
found where the enployer did not intend to interfere and an enploye did not
feel coerced or was not, in fact, deterred from exercising Sec. 111.70(2)
rights. 3/ A finding of anti-union aninmus or notivation is not necessary to
establish a violation of Sec. 111.70(3)(a)l. 4/

Just as enployes have a protected right to express their opinions to
their enployers, so also do public sector enployers enjoy a protected right of
free speech. 5/ Recognizing that |abor relations policy is best served by an
uni nhi bi ted, robust and w de-open debate, the Commi ssion has found that neither
i naccurate enployer statenents, nor enployer statements critical of the
enpl oyes' bargaining representative are violative of Sec. 111.70(3)(a)l,
per se. 6/ The test is whether such statenments, construed in light of
surroundi ng circunstances, express or inply threats of reprisal or promses of
benefits which would reasonably tend to interfere with, restrain, or coerce
nmuni ci pal enployes in the exercise of rights guaranteed by Sec. 111.70(2),
Stats. 7/ Thus, the sane statenment made in two different circunstances m ght
be coercive in one circunstance, but not in the other. Enployer conduct which
may wel|l have a reasonabl e tendency to interfere with enpl oye exercise of
Sec. 111.70(2) rights wll generally not be found to be violative of Sec.
111.70(3)(a)1 if the enployer had valid business reasons for its actions. 8/

Merits

At hearing, Conplainant introduced exanples of Requests For Professional

2/ VWERC v. Evansville, 69 Ws.2d 140 (1975).

3/ Beaver Dam Unified School District, Dec. No. 20283-B (WERC, 5/84); Gty
of Brookfield, Dec. No. 20691-A (WVERC, 2/84); Juneau County, Dec.
No. 12593-B (WERC, 1/77).

4/ Cty of Evansville, Dec. No. 9440-C (WERC, 3/71).

5/ Ashwaubenon Jt. School District No. 1, Dec. No. 14774-A (WERC, 10/77).

6/ See generally: Li sbon- Pewaukee Jt. School District No. 2, Dec.
No. 14691-A (Malanud, 6/76); Drummond Joint School District No. 1, Dec.
No. 15909-A (Davis, 3/78); and Brown County (Sheriff-Traffic Departnent),
Dec. No. 17258-A (Houlihan, 8/80).

71 I d.

8/ Gty of MIwaukee, Dec. No. 26728-A (Levitan, 11/91).
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Leave which Terry Falk had subnmitted while enployed at Juneau. These requests,
the earliest of which dates back to 1990, indicate that the Principal
reconmends or not recomends such | eave requests, while authority to approve or
deny such |eave requests resides with central admnistration. 9/ At hearing,
Principal GOden confirmed that central admnistration has not always accepted
his recomendation with respect to professional |eave requests. According to
Qden, there have been instances in which central admnistration has approved
requests that Oden had not reconmended and there have been instances in which
central adm nistration has denied requests that Oden had reconmended.

At hearing, Falk stated that he had reason to doubt the accuracy of
(den' s testinony because Falk had a conversation with Mrk Rosenbaum in which
Rosenbaum rel ated a conversation which Rosenbaum had with Cynthia El|wod, of
the MPS Departnent of Curriculumand Instruction, in which Rosenbaum under st ood
El lwood to say that she knew of no exanple of where central adm nistration had
overridden the recommendation of a principal to deny professional |eave and,
therefore, she would not override Oden's recomrendation to deny Falk's request.
El lwood did not testify at hearing. Wile Rosenbaum did testify at hearing,
he did not offer any testinony with respect to such a conversation wth
El | wood.

The Exam ner does not consider the hearsay testinony of Falk to be
per suasi ve evidence that Ellwod made such statenents to Rosenbaum Nor does
the Examiner find any other reasonable basis to discredit Gden's testinony
concerning the authority of <central administration to approve or deny
prof essional |eave requests. I ndeed, (Oden's testinony, to the effect that
central administration does not rubber stanp the principal's recomendation
with respect to professional |eave, is supported by infornmation contained on
Falk's prior |eave requests. For exanple, on Novenber 20, 1990, Gden indicated
that he recomended the l|eave request of Falk "Only if a substitute is

avai | abl e. If no substitute leave is not reconmended". On Decenber 4, 1990,
central administration representative McGiff approved the |eave request, wth
the comment that "I can not guarantee a substitute".

The Examiner is persuaded that authority to approve or deny Falk's
request for professional leave to attend the Wsconsin Comunication
Associ ation, Wsconsin Forensics Coaches Association, Wsconsin Debate Coaches
Association, and the Wsconsin H gh School Forensic Association convention of
May, 1992 resided with Ellwood and not wth Oden. El | wod denied Falk's
prof essional |eave request on April 30, 1992, the day after (Qden, Rosenbaum and
Falk held the Step 1 grievance conference. El lwood did not attend this
grievance conference and the record does not denonstrate that El|lwod was privy
to the grievance or the discussions which occurred during the Step 1 grievance
conference at the tine that Ellwod denied Falk's request for professional
| eave. Wile the Conplainant argues that Gden's recomendati on was col ored by
(den's hostility towards the grievance which had been filed by Falk,
Conpl ai nant has not argued, and the record does not dempbnstrate, that ElI|wood
was hostile toward Falk, or any other enploye, for engaging in rights
guaranteed by Sec. 111.70(2). Stats.

As Fal k stated at hearing, the "Request for Professional Leave - Teacher"
form contains guidelines for approving or disapproving professional |eave
requests. |Item 3 of these guidelines states that: "Requests for professional
leave to attend conventions and/or conferences may be approved for those

9/ The earlier fornms provide for approval or denial by the Departnent of
School Administrative Services, in the later forns this function is
assigned to the Departnent of Curriculumand Instruction.
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sponsored by recognized organi zations and institutions." (Enphasis supplied).
Item 6 of these guidelines states that: "Approval of requests for professiona
leave will be made within the limts of available funds, the concentration of
applications at a particular school or the district, the priority of services
needed in the school or district, and upon the applicant's inability to obtain
the desired information or training by other neans." The existence of these
guidelines, as well as the testinony of Gden, persuades the undersigned that
El | wood had discretion to approve or deny Fal k's professional |eave request.

As stated above, the Exam ner does not find Falk's hearsay evidence
concerning the alleged conversation between El|lwod and Rosenbaum to be
persuasive evidence that such a conversation occurred. Neither Falk's
testinony, nor any other record evidence, denonstrates that ElIwood "rubber
stanped"” COden's recomendati on to deny Fal k' s professional |eave request.

The Examiner is not persuaded that El Iwood's conduct in denying Falk's
prof essional |eave request, construed in light of surrounding circunstances,
woul d reasonably tend to interfere with, restrain, or coerce nunicipal enployes
in the exercise of rights guaranteed by Sec. 111.70(2), Stats. The Exam ner
has concluded, therefore, that Ellwod s denial of Falk's professional |eave

request does not give rise to a violation of Sec. 111.70(3)(a)l. Havi ng
concluded that the denial of Falk's professional |eave request did not violate
Sec. 111.70(3)(a)1, Stats., it is not appropriate to order Respondent to

reinburse Falk for the expenses he incurred in registering for the Wsconsin
Conmmmuni cati on Association, Wsconsin Forensics Coaches Association, Wsconsin
Debat e Coaches Association, and the Wsconsin H gh School Forensic Association
convention held in May of 1992.

Havi ng concl uded that the denial of Falk's request for professional
leave to attend the Wsconsin Communication Association, Wsconsin Forensics
Coaches Association, Wsconsin Debate Coaches Association, and the Wsconsin
H gh School Forensic Association convention in May of 1992 did not violate
Sec. 111.70(3)(a)l, Stats., the Examiner turns to the issue of whether or not
Qden' s conduct, in not recomending Fal k's professional |eave request, violated
Sec. 111.70(3)(a)l, Stats.

As the Respondent argues, the Step 1 grievance conference between
Fal k, Rosenbaum and Oden occurred on April 29, 1992, nearly two weeks after
April 16, 1992, the date on which Oden had signed and not recomended Fal k's
pr of essional |eave request. On April 16, 1992, however, GOden was aware that
Falk had initiated a grievance over the fact that the menorial service of
March 31, 1992 had encroached upon the Fourth Hour |unch period. While Qden
had not yet had any conversations with Fal k regarding the grievance, on
April 16, 1992, (Qden was aware of the nature of Falk's grievance and was
further aware of the fact that sone teachers at Juneau did not agree with the
grievance initiated by Falk. 10/ The Examiner is satisfied that Qden's conduct
during the Step 1 grievance conference is a surrounding circunstance which may
be considered when determning whether Gden's conduct in not recomending
Fal k' s professional |eave request violated Sec. 111.70(3)(a)l, Stats.

10/ The teacher petition was dated June 2, 1992. Wiile it seens likely that
(den had discussed Falk's conplaint with Assistant Principal Luecht and
the office secretary prior to the time that he nade the recomendati on on
Falk's professional |eave request, the record is not clear on these
points. Nor is it clear that Oden had been contacted by the press prior
to the tine that he made the recomendati on on Fal k's professional |eave
request.
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Step 1 Gievance Conference

Fal k, who gave the npbst detailed testinony concerning statenents nade
during the Step One grievance conference, recalls that he explained that he had
told Assistant Principal Luecht that there was a need to extend the lunch hour;
that the lunch hour had not been extended; and that there had been an
i nfringement on the rights of both students and teachers. Falk recalls that
Qden responded by stating that the contract violation had not been intentional
and that Falk had shouted at the secretary when he went into the office.
According to Fal k, he acknow edged that he may have reacted a bit strongly, but
that he had been distressed by his nother's illness. Falk recalls that he
apol ogi zed for his conduct in the office and indicated that, while he was not
interested in the noney, per se, there had been a contract violation.
According to Fal k, Qden indicated that the grievance should be dropped and that
Falk then reiterated that, although he had no personal interest in the noney,
the affected teachers should be offered a time card so that each teacher could
deci de whether or not to accept paynent for the lost lunch tinme. Falk recalls
telling Gden that Falk's lunch time was his to give and not GOden's to take.
Falk further recalls that Oden stated that he (COden) had received a petition
whi ch had been signed by teachers; that the petition indicated that teachers
were upset by the grievance and teachers did not believe that the grievance
shoul d have been filed; that soneone had contacted the press; and that Oden did
not want to have the press involved, but rather, wanted the natter handled
within the building. According to Falk, he and Rosenbaum reiterated the
position that affected teachers should be offered tine cards. Falk recalls
that Oden ended the conference by indicating that he (Qden) would follow the
contract to the letter of the law and by indicating that it was possible that
he (OQden) would go to the press.

Qden recalls that he told Fal k and Rosenbaum that a menber of the nedia
had contacted Gden and had informed Oden that a menber of Gden's staff had
contacted the mnedia about the grievance. Qden further recalls that he stated
that he did not want to get involved with the nedia and that the matter should
be handled within the school; that he acknow edged that there had been a
contract violation; that he stated that the contract violation was not
intentional; that he stated that he would consider talking to the media if he
was again contacted by the nedia; that he explained to Fal k and Rosenbaum t hat,
in the past, he may have violated the contract by giving an early dism ssal
or extending a |unch period, but that now he would follow the contract
to the letter.

Rosenbaum confirmed that Oden indicated that Qden did not want the
grievance processed. While Qden did not renenber telling Falk and Rosenbaum
that he (Qden) wanted themto drop the grievance, Oden did acknow edge that, at
the tine of the grievance conference, he had agreed with the sentinents
contained in the petition dated April 2, 1992 and that he did not think that
the grievance should have been processed. G ven this acknow edgenent, as well
as the nature of the grievance, it is likely that Oden would have made a
statenent which indicated that the grievance should be dropped. The Exam ner
credits Falk's assertion that, during the conference of April 29, 1992, Gden
i ndicated that the grievance shoul d be dropped.

Qden denies that Rosenbaum and Fal k asked about tinecards and naintains
that he did not know how Rosenbaum and Fal k intended to renedy the grievance.
The Exam ner, however, considers it unlikely, as Qden maintains, that Falk and
Rosenbaum woul d not have discussed the renedy being sought by the Union.
Moreover, Falk's testinobny concerning the tine cards was confirned by
Rosenbaum  The Exami ner is persuaded that COden is m staken when he clains that
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Fal k and
Rosenbaum did not ask about the teacher timecards and did not ask that the
grievance be remedied by offering time cards to the affected teachers.

Rosenbaum and Oden agree that Oden expl ai ned the circunstances which | ead
to the nenorial service on March 31, 1992, including the threatened student
wal k-out. Rosenbaum and Oden al so agree that Oden referred to instances in
which he had deviated from the contract in a nanner which benefitted the
t eachers.

For the nost part, the testinony of Gden, Falk and Rosenbaum concer ni ng
statenments made during the Step 1 grievance conference are consistent and,
thus, are not in controversy. The major inconsistencies in the testinony,
whi ch are descri bed above, have been resolved in favor of FalKk.

Fal k, unlike Rosenbaum had known and worked with Oden for several years.
According to Falk, he felt that Qden was angered by the grievance because (Qden
mai nt ai ned a physi cal distance between Fal k and Rosenbaum there was no joking
or mscellaneous conversation; and, at the end of the conference, when GOden
nmade the statenents that he would follow the contract to the letter and would
consider speaking with the press, Oden's nanner of speech became quite
forceful. Falk's testinmony concerning the lack of mscellaneous conversation,
the maintenance of a physical distance, and the forceful manner of GOden's
speech is credible. 11/

For at |east twelve years prior to April of 1992, Falk had attended the
W sconsin Communi cati on Associ ation, Wsconsin Forensics Coaches Association,
Wsconsin Debate Coaches Association, and the Wsconsin H gh School Forensic
Associ ation conventi on. Qden had previously recommended Fal k's professional
| eave requests for this convention, subject only to the proviso that a
substitute be provided.

On April 16, 1992, for the first tine, Oden did not recommend Falk's
prof essional |eave request to attend the Wsconsin Comunication Association,
W sconsin Forensics Coaches Association, Wsconsin Debate Coaches Associ ation,
and the Wsconsin H gh School Forensic Association convention. According to
the comrents witten by Qden on the request form as well as Oden's testinony
at hearing, he did not recomend the |eave because he did not see the
educati onal value to the whol e school.

At hearing, Oden explained that availability of substitutes was a factor
whi ch he considered in denying Falk's |eave request. However, unlike previous
years, Oden did not make the availability of a substitute a condition of his
recommendation, nor did Oden neke any reference to the availability of
substi t ut es. Qden also explained that his conclusion on educational value
i nvol ved the consideration that the nunber of Juneau students participating in

forensics and debates was not large in proportion to the total student

popul ati on. It is not evident that there had been a significant decrease in
student participation in forensics and debate at Juneau since the last tine
that GOden had approved Falk's professional |eave request to attend the

W sconsi n Communi cation Association, Wsconsin Forensics Coaches Association,

11/ Rosenbaum who had not met GOden prior to the Step One grievance
conference, stated that Oden's deneanor during the conference evidenced a
resentment toward the filing and the processing of the grievance and
that, towards the end of the conference, Oden becane terse.
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W sconsi n Debat e Coaches Associ ation, and the Wsconsin H gh School Forensic
Associ ation conventi on. In a prior year, Oden approved Falk's request for
prof essional leave to be a judge at an Acadenic Decathlon in which no Juneau
students partici pat ed.

Oden did not claim and the record does not denonstrate, that Gden
previously considered the Wsconsin Communication Association, Wsconsin
Forensi cs Coaches Association, Wsconsin Debate Coaches Association, and the
W sconsin H gh School Forensic Association convention to be w thout educational
value to the school. It is not evident that either the nature of the
convention, or the nature of Falk's debate and forensic activities at Juneau,
had changed from the tine that Oden last recommended Falk's request for
prof essional leave to attend the convention. The Exami ner is not persuaded
that Oden has articulated a valid business reason for not recommending Falk's
pr of essi onal |eave request on April 16, 1992.

Qden denies that Falk's decision to pursue the grievance was a factor in
his decision not to recommend Falk's personal |eave request. As discussed
above, it is not necessary to denonstrate that Gden's conduct in not
recommending Falk's |eave request was notivated by hostility towards Falk's
exerci se of rights guaranteed by Sec. 111.70(2), Stats.

At the time of the menorial service on March 31, 1992, Principal Oden was
not only confronted with the tragic death of two of his students, but he was
also confronted with the unenviable task of having to consent to a nenori al
service for one of these students, when he knew that the nother of the student
did not want such a nenorial service, in order to avoid an organi zed student
wal k-out which, regardless of notivation, had the possibility of escalating
into a racial incident. Gven the sensitive nature of the Falk grievance, the
division that the grievance caused anong the teachers at Juneau, Qden's
deneanor and conversation at the Step 1 grievance conference, and the nature of
the "justification" for Oden's decision to not recommend Fal k' s prof essi onal
| eave request, Falk could reasonably infer (1) that Qden was not happy that
Falk had initiated the grievance and (2) that Qden's unhappiness over the
grievance was a factor in Oden's decision not to reconmend Fal k' s request
for professional |eave.

By not recomending Falk's request for professional |eave to attend the
May, 1992 Wsconsin Communication Association, Wsconsin Forensics Coaches
Associ ation, Wsconsin Debate Coaches Association, and the Wsconsin High
School Forensic Association conference, Qden engaged in conduct, which
expressed or inplied a reprisal which would reasonably tend to interfere wth,
restrain,
or coerce nunicipal enployes in the exercise of rights guaranteed by
Sec. 111.70(2), Stats. Accordingly, the Examiner has concluded that
Respondent, by its agent Principal Harry Qden, has violated Sec. 111.70(3)(a)l,
Stats.

In remedy of Respondent's Sec. 111.70(3)(a)l violation, the Exam ner has
i ssued a cease and desist order. Additionally, the Exam ner has ordered the
Respondent to post the appropriate notice.

Dated at Madi son, Wsconsin this 2nd day of July, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON
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By Coleen A. Burns /s/

Col een A. Burns, Exam ner
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