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UNI ON (WBEU), AFSCMVE, COUNCI L
24, AFL-C O,
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: No. 47743 PP(S)-190
VS. : Deci sion No. 27510-A
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Lawmton & Cates, S.C., Attorneys at Law, 214 West Mfflin Street, P.QO
M. Thomas E. Kwi at kowski, Attorney/Senior Labor Relations Speciali st,
behal f of the Respondent.

FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

Wsconsin State Enployees Union, AFSCMVE, Council 24, AFL-C QO filed a
conplaint on July 8, 1992 with the Wsconsin Enploynment Relations Conmi ssion,
alleging that the State of Wsconsin, Departnent of Corrections, violated
Chapter 111.84, Stats., by refusing to abide by a final and binding arbitration
award. The Conmi ssion appointed Mary Jo Schiavoni, a nenber of its staff, to
act as Examiner and make and issue Findings of Fact, Conclusions of Law and
Oder in this nmatter as provided in Sec. 111.07(5), Stats. Hearing on the
conplaint was held on June 23, 1993, in Madison, Wsconsin. A stenographic
transcript was nmade of the hearing and was received on July 12, 1993. The
parties conpleted the submi ssion of post-hearing briefs and reply briefs by
Sept enber 28, 1993. The Exam ner, having considered the evidence and argunents
of the parties, and being fully advised in the prem ses, makes and issues the
foll owi ng Findings of Fact, Conclusions of Law and Order.

FI NDI NGS OF FACT

1. Wsconsin State Enployees Union, AFSCME, Council 24, AFL-CQ
herei nafter the Conplainant, is a |abor organization with its principal offices
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located at 5 Qdana Court, Madison, Wsconsin 53705. Conpl ai nant's Local
Union 126 is the exclusive collective bargaining representative of enployes in
positions previously allocated by action of the Comrission to «certain
statutorily-created bargaining units. At all tinmes material herein, Ronald
Oth was a Field Representative for the Conplainant. CGeorge Rawson is an
i ndi vidual who, at all tinmes naterial herein, has been enployed by the State of
Wsconsin in the Department of Corrections, Division of Adult Institutions, as
a Correctional Oficer Il at the Taycheedah Correctional Institution. As a
Correctional Oficer, Rawson is in a bargaining unit represented by the
Conpl ai nant for the purposes of collective bargaining.

2. The Respondent State of Wsconsin is a state enployer, whose
collective bargaining responsibilities and contract adnministration are
adm ni stered by the Departnent of Enploynent Relations, hereinafter DER which
has its offices located at 137 East WIson Street, Madison, Wsconsin 53707-

7855. The Departnent of Corrections is an independent agency created and
operating by virtue of State Statutes. As part of its statutory
responsibilities, the Departnment of Corrections, through its D vision of Adult
Institutions, mai nt ai ns and oper at es t he Taycheedah Correcti onal
Institution (TCl). At all tines nmaterial herein, Nona Switala was the Warden
at TCl, Captain Patricia Stockwell was the first shift supervisor at TC and
Ann Sohm was the Personnel Manager at TC. Switala is no |onger enployed by

t he Respondent and no |onger resides in Wsconsin. For approxinmately the |ast
four years, den Blahnik has been the Assistant Admnistrator for the D vision
of Collective Bargaining and in that position Blahnik is responsible for
overseeing the contract adm nistration and the negotiations of contracts wth
the State's classified enployes and sonme unclassified enployes. Al of these

individuals were, at all tinmes material, agents and representatives of
Respondent .
3. The Respondent and the Conpl ai nant have been party to a series of

col l ective bargai ning agreenents. Beginning with the parties' 1985 Collective
Bargai ning Agreement, and continuing in their successor agreements, the
parties' agreenent has contained the follow ng "Special Expedited Arbitration”
in the Arbitration Procedures in addition to the existing final and binding
grievance arbitration procedure contained in the Agreenent:

Section 12: Special Arbitration Procedures

4/ 12/ 1 In the interest of achieving nore efficient
handling of routine grievances, including grievances
concerning mnor discipline, the parties agree to the
following special arbitration procedures. These
procedures are intended to replace the procedure in
Subsection 4/3/1-7 for the resolution of non-

precedential grievances as set forth below |If either
of the parties believes that a particular case 1s
precedential in nature and therefore not properly
handl ed through these special procedures, that case
will be processed through the full arbitration

procedure in subsection 4/3/1-7. Cases decided by
these nethods of dispute resolution shall not be used
as precedent in any other proceedi ng.

Two arbitrators will be nutually agreed to hy
District Council 24, WBEU, and the State Division of
CollTective Bargaining for both of these procedures
during the termof the contract.

A Expedited Arbitration Procedure
(1) The cases presented to the arbitrator will
consist of canpus, local institution or work site

i ssues, short-term disciplinary actions (five day or
| ess suspensions without pay), denials of Bene%l ts




under 230.36, Stats., and other individual situations
nmutual |y agreed to.

(2) The arbitrator will normally hear at |east
four (4) cases at each session unless nutually agreed
ot herwi se. The cases will be grouped by institution
and/ or geographic area and heard in that area.

(3) Case presentation will be limted to a
prelimnary introduction, a short reiteration of facts,
and a brief oral argunent. No briefs or transcripts
shall be made. |If witnesses are used to present facts,
there will be no nore than two (2) per side. |If called

to testify, the grievant is considered as one of the
two witnesses.

(4) The arbitrator will give a bench or other
decision within five (5) calendar days. The arbitrator
may deny, uphold, or nodify the action of the Enployer.

AT decisions wll be final and bi nding.
(5) Where witten decisions are issued, such
decisions shall identify the process as non-

precedential in the heading or title of the decision(s)
for identification purposes.
(6) The cost of the arbitrator and the

expenses of the hearing will be shared equally by the
parties.

(7) Representatives of DER and AFSCVE
Council 24 shall neet and nmutually agree on an

arbitrator.

4. Prior to late 1989, Rawson worked in the Gatehouse at TCl and his
wor k schedul e was Monday through Friday, 8:00 a.m to 4:00 p.m, wth weekends
and holidays off. |In addition to Rawson, there was a half-tine position in the
Gat ehouse that was used to cover night visits and weekends. In Novenber of
1989, the half-time position was elininated and managenent determi ned to cover
the Gatehouse for a period of two full shifts, 6:00 am - 2:00 p.m and
2:00 p.m - 10:00 p.m, on a "federal rotation" schedule of six days on, two
days off, with the days off changi ng each week. Rawson was placed on the first
shift, 6:00 aam - 2:00 p.m, and placed on the federal rotation schedule.
Rawson grieved the change in his work schedule and that grievance ultinmately
proceeded to expedited arbitration, along with two other unrelated grievances
before Arbitrator Kerkman. On July 23, 1991, Arbitrator Kerkman issued a "Non-
Precedential Award" under Article 4, Section 12, of the parties' Agreenent.
That Award reads in relevant part, as follows:

CASE NO 8923 - GEORGE RAVGON GRI EVANCE

THE | SSUE:

Did the Enpl oyer violate the grievant's
contractual rights by changing his work schedule as
defined in Article VI?

THE FACTS:

Ceorge Rawson, grievant herein, was enployed in
a Gate House position for the Enployer at its
Taycheedah facilities. Up until the tine of the change
of his schedule, the grievant had worked a Monday
through Friday schedule, comencing at 8:00 a.m and
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finishing at 4:00 p.m In addition to the grievant,
there was also a half-time position to relieve the
grievant on weekends and for night visits.

In Novenber, 1989, the half time position was
elimnated, and the Enployer determ ned that the gate
house woul d be covered for a period of two full shifts.

In so doing, the grievant was placed on first shift,
and the hours were changed from8:00 a.m to 4:00 p.m,
to 6:00 a.m to 2:00 p.m Additionally, the grievant
was rermoved from the Mnday through Friday work
schedul e, and was placed on a schedul e which required
the grievant to work on Saturdays and Sundays. The
Union and the grievant were tinely notified of the
change prior to the effective date of the change.

The matter was grieved and the parties were
unable to reach a resolution of the grievance, giving
rise to the instant proceedings.

DI SCUSSI ON:

Wrk schedules are defined in the Agreenent at
6/2/1 as an enployee's assigned hours, days of the
week, days off, and shift rotations. At 6/2/2 of the
Agreenent, the Enployer retains the right to change
work schedules only to neet the operational needs of
the service, and the Enployer is prohibited from naking
those changes arbitrarily, providing, the specified
notices are provided to the local Union and the
enpl oyees affected by that change

It is undisputed that the Enployer has given the
appropriate notice required in the Contract for the
grievant's work schedul e change. The issue is whether
the Enployer nmade the work schedule change of the
grievant for operational needs as is required in 6/2/2
of the Agreenent. The Union argues that there were no
operational needs involved, because the Enployer could
have nerely changed the work hours and not the Monday
through Friday schedule by the wuse of enployees
assigned in wutility classifications to avoid the
paynent of overtime. The Enpl oyer argues that enployes
assigned in utility classifications are assigned there
for the purpose of filling in for wvacations and
absences due to illness, etc., and are not there for
the purpose of working regular assigned hours in the
gate house. The Enployer admits that its notivation in
maki ng the schedule change for the grievant was the
avoi dance of overtine and argues that the avoi dance of
overtine constitutes an operational need.

Wiile the avoidance of overtine nmay be a
legitimte operational need of the Enployer, the
specific provisions of 6/2/2 state: "Wrk schedules
will not be changed to avoid the paynent of overtine."

Thus, the Enployer, when it made the change in the
grievant's schedule to avoid overtine, violated 6/2/2
of the Agreement which prohibits changes made for the
purpose of avoidance of the paynent of overtine. The
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grievance will, therefore, be granted.

AWARD

The grievant is to be restored to a Mnday
through Friday schedule commencing at 6:00 a.m and
ending at 2: 00 p.m

5. As a result of the Kerkman Award, on or about August 11, 1991,
Rawson was returned to a Mnday through Friday, 6:00 a.m - 2:00 p.m work
schedule with weekends and holidays off, in the Gate House. Nei t her party
noved to confirmor vacate the award. In Decenber of 1991, Warden Switala was
advi sed, pursuant to her request for the information, that it had so far cost
approximately $2,072.48 in overtime as a result of returning Rawson to a Mnday
through Friday schedule. A local |abor-managenent nmeeting was held at TCl with
M ke Docta, Mark Steberg, Tim Boehrig, Bob Rudey and Barb Sweeney present for
the local wunion, and Warden Switala, Mary Sheridan, Terry Shoemaker, Jim

Carpenter and Ann Sohm present for nanagenent. Anong the itens discussed at
said nmeeting was the issue of the cost of keeping Rawson on the Monday through
Friday work schedule at the Gate House. In that discussion, Warden Swital a

i ndicated that there had been a simlar case that had gone to arbitration where
t he Respondent had prevailed, and that she felt the arbitrator in Rawson's case
had m sunderstood what it was that Rawson was grieving. Wirden Switala advised
those present for the local union that unless the Union could suggest an
alternative plan, she was going to put Rawson on the federal rotation. The
local union requested that it be given till Decenber 16, 1991 to respond, but
did not subsequently suggest or propose any alternative plan. The local union
advi sed Rawson of the discussion regarding his work schedule shortly after the
| abor - managenent neeti ng. Rawson subsequently advised Warden Switala of his
di ssatisfaction at not being approached personally by nanagenent about the
matter and tendered his resignation from two voluntary positions he held at
TCl. By the follow ng nenorandum of Decenber 12, 1991, Warden Switala notified
Rawson of the reasons the subject had been raised:

TO CGeorge Rawson, CO 2
Security Depart nment

FROM Nona J. Switala, Warden
Taycheedah Correctional Institution

RE: Your Menor andum of Decenber 11, 1991

1. | advised the wunion |eadership that | would
consider alternative proposals to changing the
gat ehouse post to a rotating shift in order to
elimnate the costs generated by the current
arr angemnent . The wunion |eadership wll be
presenting their suggestions next Monday. No
decision is definite; what, if any, inpact on
vacation schedul es i s unknown.

2. One of ny major responsibilities for which I am

hel d accountable, is that of budget. As |'ve
told the union, TCO and the taxpayers cannot
afford to have one post independent of a seven-
day relief cycle. W estimte a cost of
approxi mately $10,000, due to the inefficiency
of not fitting the rotation cycle. Adm ttedly,
that responsibility is not an easy one to carry;
nor does it always nake ne popul ar.
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6.
woul d not

be submitting

Nevertheless, it is part of the expectations
pl aced upon ne.

You are, naturally, taking this personally. The
union |eadership and | nmust consider this post
and this shift -- not as a person, but as a part
of a multi-facited (sic) object wherein all the
parts must be inter-related in order to nesh in
an efficient, effective mnmanner. The current
arrangenment is out-of-sync, is inefficient, and
expensi ve.

I am sorry you are hurt, but | doubt the hurt
will have been any less if | had announced the
probl em i n anot her manner. M. Boehrig told us

that he discussed the agenda item wth you
before the neeting and you accurately specul ated
as to the issue. W did, however, request that
he or M. Docta, confirm your suspicions that
eveni ng, before the runor mll was activated.

You, GCeorge Rawson, have done nothing to create
the problem Originally, your post was one
shift per day, Mnday through Friday. W had a
hal f-tine officer to «cover your shift on
weekends and hol i days.

Wien the decision was made to have two shifts
per day, seven days per week, the need to
establish a rotation and relief factor becane
essenti al .

It is inefficient to have one piece of a seven-
day post operate independently of the other
pi eces.

It was this change in coverage and the need to
use staff resources efficiently that created the
dilemma we all face.

The dilema is not George Rawson; it is first
shift gatehouse post -- a position of seven days
a week; a part of two shifts per day.

Your resignation is accepted. As you know,
you've done an exceptional job for which you
have been nost proud and for which you have
received TCl's on-going appreciation. Your
decision to withdraw from the anmory (sic) and
the fire safety specialist is yours to nake and,
while we may regret your decision, we wll
certainly honor it. Pl ease turn all records,
etc., over to Ms. Sheridan.

On Decenber 12, 1991, Boehrig advi sed Warden Switala that the Union
any alternative plan regarding Rawson's work schedul e.

By the foll owi ng nmenmorandum of January 14, 1992, Warden Swital a advi sed Rawson
and the Union that Rawson would be placed on the federal rotation schedul e
ef fective February 2, 1992:
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TO M. CGeorge Rawson

FROM Nona J. Switala, Warden
Taycheedah Correctional Institution

RE: Work Schedul e Changes

As you know, in Decenber, | approached the |ocal union
| eadershi p about the need to provide gatehouse coverage
wi thout generating a relief conflict and overtine
costs. As | told you in ny Decenber 12, 1991, letter,
the wunion |eadership requested tine to develop an
alternative to returning you to a rotating schedul e.

On Decenber 12, 1991, Tim Boehrig called ne. He said
he had consulted with sonmeone in Council 24, and the
decision was made to withdraw the offer to devel op
alternatives for ny consideration.

W have reviewed the shift schedule in a variety of
ways. Mnimal staff disruption and schedul e efficiency
cones with changing your schedule to nmesh with the

other person involved in first shift gatehouse

cover age.

Effective February 2, 1992, you wll return to a

rotating schedule with Key E. Al 1992 vacation that

you have scheduled prior to January 14, 1992, will be

honor ed as schedul ed.

7. Rawson filed a grievance on the pending change in his work

schedul e. Rawson's work schedule was changed to the federal rotation on
February 2, 1992. Rawson's grievance was processed through the parties'

grievance procedure in their Agreenent and was appealed to arbitration on April
13, 1992 and is presently pending. On July 8, 1992, Conplainant filed the
instant conplaint with the Conm ssion. Rawson subsequently posted out of the
Gat ehouse position into a position as third shift Patrol Wility on a federal
rotati on schedul e.

8. The change that took place subsequent to the issuance of the
Kerkman Award and prior to placing Rawson back on the federal rotation in 1992
was staffing the 2:.00 p.m - 10:00 p.m shift at the Gatehouse with a full-tine
position, and putting a relief position on the federal rotation for the
Gat ehouse, leaving Rawson as the only enploye on a Mnday through Friday
schedul e in the Gatehouse.

9. In 1981, the Respondent and Conpl ai nant Local Union 1914 proceeded
to arbitration on a grievance filed in February, 1980, concerning nanagenent's
changi ng the work schedul es of several enployes at Respondent's UWEau daire
to avoid the paynent of overtine. An award was issued in that case by
Arbitrator Mieller on July 8, 1991, wherein the Arbitrator concluded that
mnimzing overtine fell within the interpretation of "operational needs", and
that since Respondent had given the contractually-required notice of the
schedul e change and the change was based on an operational need, there was no

contract violation. Said Award is referenced by the parties as the "Patton
Award". Said Award contains at page two the follow ng stipulation:
3. That for the year 1979, the Enployer again

paid time and one-half to an enployee for the tine
wor ked pursuant to a grievance and settlenment of such
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grievance, entered as Joint Exhibit No. 5, which stated
as follows:

"1. Maria will be paid 4 hours at her
straight time rate (as of Feb. 1979)

" 2. The group grievance (5-22-80 3rd

step ans. date) tinme limts for
appeal to the 4th step will begin on
12-17-80. This grievance dealing

with change in work schedule at
H bbard Hall nmay now be appealed to
arbitration if the Union w shes to
do so.

"3. The resolution of the Patton 5-15-79
grievance is wthout prejudice and
will not serve as precedent in any
ot her grievance.

The reference in item 3 above is to a previous grievance by Patton and is not
in reference to the grievance filed by Patton in 1980 and deci ded by Arbitrator
Mieller in his July 8, 1981 Award. 2/

10. The factual situation at the time Respondent returned Rawson to a
federal rotation in February of 1992 was materially the sane as that presented
in Rawson's grievance decided by Arbitrator Kerkman's Award of July 23, 1991.
The Respondent State placed Rawson on a federal rotation schedule February 2,
1992 for essentially the sane reason it did so in 1989, to avoid overtinme costs
incurred as a result of his not working on weekends and holidays. The parties,
the grievant, the issue and the remedy in both cases are identical.

Based upon the foregoing Findings of Fact, the Exam ner makes the
foll owi ng

CONCLUSI ON OF LAW

The Award issued by Arbitrator Kerkman on July 23, 1991, with regard to
the Rawson grievance decided therein, is conclusive as to the grievance filed
by Rawson in January of 1992 in response to his being returned to a federal
rotation work schedule. By returning Rawson to a federal rotation for
essentially the sane reason in February of 1992 as it did in the case presented
to Arbitrator Kerkman, contrary to the Award issued July 23, 1991, the
Respondent State, and its agents and officers, have refused to accept the terns
of an arbitration award the parties previously agreed would be final and
bi ndi ng upon themin violation of Sec. 111.84(1)(e), Stats.

Based upon the foregoing Findings of Fact and Conclusion of Law, the
Exam ner makes the foll ow ng

2/ This is clear from the above-cited text of Arbitrator Mieller's Award
wi thout need to refer to any exhibits proffered post-hearing.
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ORDER 2/

That the Respondent State of Wsconsin, its officers and agents, shall

i nmedi ately

Cease and desist fromfailing to conply with the
terms of the Award issued by Arbitrator Kerkman
on July 23, 1991, as it concerns the grievance
of George Rawson regardi ng his work schedul e.

Take the following affirmative action which the
Examiner finds will effectuate the policies of
the State Enpl oynent Rel ations Act:

a. O fer CGeorge Rawson the right to return to
the Gatehouse position on a Monday- Friday
work schedule as awarded by Arbitrator
Ker kman.

b. Notify all bargaining unit enployes in the
affected security and public safety
bargaining unit, that it will conply wth
the terms of the Kerkman Award as it
relates to the work schedule of GCeorge
Rawson by posting in all conspicuous
places on its premses where notices to
its enployes are usually posted, a copy of
t he Noti ce attached heret o as
Appendi x "A". Such copy shall be signed
by an agent of Respondent State, and shall
be posted immediately upon receipt of a

copy of this Oder, and shall remain
posted for thirty (30) days after its
initial posting. Reasonabl e steps shall

be taken by Respondent to ensure that said
notices are not altered, defaced or
covered by other naterials.

C. Notify the Wsconsin Enploynment Relations
Conmi ssion within twenty (20) days of the
date of this Order regarding the steps it
has taken to conply with the O der.

Dated at Madi son, Wsconsin this 18th day of Novenber, 1993.

(Footnote 2/ will

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By Mary Jo Schiavoni /s/

Mary Jo Schi avoni, Exam ner

appear on the next page.)
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2/

Section 111.07(5), Stats.

(5) The commission nmay authorize a conm ssioner
or exam ner to nmake findings and orders. Any party in
interest who is dissatisfied with the findings or order
of a commssioner or examiner may file a witten
petition with the commssion as a body to review the
findings or order. If no petition is filed within 20
days fromthe date that a copy of the findings or order
of the commi ssioner or examner was mailed to the |ast
known address of the parties in interest, such findings
or order shall be considered the findings or order of
the conmi ssion as a body unless set aside, reversed or
nodi fied by such conmmi ssioner or examiner wthin such

time. If the findings or order are set aside by the
conmi ssi oner or examner the status shall be the sane
as prior to the findings or order set aside. If the

findings or order are reversed or nodified by the
conmi ssioner or examiner the tinme for filing petition
with the commi ssion shall run fromthe time that notice
of such reversal or nodification is nmailed to the |ast

known address of the parties in interest. Wthin 45
days after the filing of such petition wth the
conmi ssi on, the commssion shall either affirm

reverse, set aside or nodify such findings or order, in
whole or in part, or direct the taking of additional
testinony. Such action shall be based on a review of
the evidence submtted. |If the conmission is satisfied
that a party in interest has been prejudi ced because of
exceptional delay in the receipt of a copy of any
findings or order it may extend the time another 20
days for filing a petition with the conm ssion.

Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

This decision was placed in the mail on the date of issuance (i.e.

the date appearing i medi ately above the Exam ner's signature).
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APPENDI X " A"
NOTI CE TO ALL BARGAI NING UNI T EMPLOYES

Pursuant to an Order of the Wsconsin Enploynent Relations Comm ssion,
and in order to effectuate the policies of the State Enployment Rel ations Act,
we hereby notify our enployes that:

1. W will cease and desist fromfailing to conply
with the terms of an arbitration award issued by
Arbitrator Joseph B. Kerkman on June 23, 1991,
regarding the grievance of George Rawson with
respect to his work schedul e.

2. W will not, in any other manner, interfere

with, restrain or coerce our enployes in the
exercise of their rights as guaranteed by SELRA

STATE OF W SCONSI N
DI VI SI ON OF CORRECTI ONS

By

TH'S NOTICE MUST REMAIN POSTED FOR SI XTY (60) DAYS FROM THE DATE HEREOR, AND
MUST NOT BE ALTERED, DEFACED OR COVERED BY ANY MATERI AL.
STATE OF W SCONSI N ( DEPARTMENT OF EMPLOYMENT RELATI ONS)

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

POSI TI ONS CF THE PARTI ES
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Conpl ai nant

The Conpl ai nant takes the position that the Respondent State is and has
been violating the arbitration award issued on July 23, 1991, involving the
work schedul e grievance of George Rawson. That award directed the Respondent
to restore Rawson to the Monday through Friday schedul e conmencing at 6:00 a. m
and ending at 2:00 p.m |In February, 1992, Rawson was returned to the federal
rotation shift in violation of the Award.

The "Kerknman Award" held that the Respondent could not change Rawson's
work schedul e for the purpose of avoiding the payment of overtine. Therefore,
effective July 23, 1991 (the date of the award), the Respondent was prohibited
from changi ng Rawson's Monday through Friday, eight hours per day, schedule in
order to avoid the paynent of overtine. However, approximately seven nonths
later, it again changed Rawson's schedule in order to avoid the paynent of
overtine.

The Commission has applied the concept of res judicata to conpel
conpliance and enforcenent of arbitration awards in general. That concept is
applied when the following factors are present: identity of parties; identity
of issues; and identity of remedy. Citing, State of Wsconsin, Dec. No. 13539-
C, D (WERC, 3/76); State of Wsconsin, Dec. No. 20200-A (Knudson, 8/83); State
of Wsconsin, Dec. No. 20145-A (Burns, 5/83). Conplainant asserts that each of
the required elenments for the application of res judicata is the sanme in this
case as it was when the Kerkman Award was entered. The parties are identical,
the issue is precisely the same, the work location is the same and the issue is
the sane, i.e., was the schedule change to avoid the paynent of overtine?
Thus, the doctrine of res judicata nust be applied and the State conpelled to
conply with the Award.

In its reply brief, Conplainant asserts that regardless of the State's
argunent that the Kerkman Award was not precedential, the State overl ooks the
clear |anguage of the Agreenent that the procedure in question calls for a

"final and binding decision". Thus, by the ternms "final" and "binding", the
Kerkman Award was final and it was binding upon the parties. It adjusted the
di spute over the scheduling forever, not just for five nonths. In

Conplainant's view, as the State applies the Kerkman Award, it would be neither
final nor binding, since applying it for five nonths is neither permanent nor
bi ndi ng. Conpl ai nant also points to the testinony of Blahnik, Respondent's
chief negotiator, that an expedited arbitration procedure applies to those
parties and entities involved as well as the fact situation involved. |In this
case, Conpl ai nant does not seek to expand the scope of the Kerknman Award beyond
the grievant, Ceorge Rawson, the work |ocation (the Gatehouse at TCl), or the
Departnment of Corrections. These were the identical parties before Arbitrator
Kerkman and are the identical parties in this case.

Conpl ai nant al so questions the Respondent's reliance upon the "Patton
Awar d", asserting that the parties in that case stipulated at the tine of
hearing that the award woul d not be precedential, "the resolution of the Patton
May 15, 1979 grievance is without prejudice and will not serve as precedent in
any other grievance." Besi des the Respondent's present argunent being in
violation of that above stipulation, the Patton Award concerned a different
institution at a different |ocation. The Conpl ai nant nmaintains that even if
the Patton Award has precedential value, there is no identity of parties, and
it therefore has no application to the instant dispute.

Respondent

The Respondent first contends that the Conmission should defer this
dispute to the parties' contractual grievance arbitration process, since the
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Union has failed to exhaust the renedies available in that final and binding
excl usive procedure. The Commission should not assert its jurisdiction in this
di spute based upon the well-established Conm ssion policy that:

Where an exclusive collective bargaining representative
of the enployes has bargained an agreenent with the
enpl oyer which contains a procedure for final inpartial
resol ution of disputes over contractual conpliance, the
Conmi ssion generally wll not assert its statutory
conplaint jurisdiction over any breach of contract
claims covered by the contractual procedure and a
desire to honor the parties' agreenent.

Terry Frank v. State of Wsconsin, Dec. No. 20830-A
(Schiavoni, 127/83), aff'd in pertinent part, Dec.
No. 20830-B (WERC, 8/85).

In applying that policy, the Commi ssion considers
certain criteria:

1. The parties nust be wlling to arbitrate and
renounce technical obj ecti ons which  woul d
prevent a decision on the nerits by the
arbitrator;

2. The collective bargaining nust clearly address
itself to the dispute; and

3. The di spute nust not involve inportant issues of
| aw or policy.

Respondent argues that in this case, all of those criteria have been
sati sfi ed. First, the parties' Agreenent contains an exclusive final and
bi nding grievance arbitration procedure which has not been exhausted by
Conpl ai nant . In fact, the parties are currently awaiting the selection of an
arbitrator in this dispute. Second, neither party has alleged technical
objections to that arbitration. Third, Article IIl, Section 1, paragraphs 1
and 2, and Article VI, Section 2 of the Agreenent clearly address the issue of
changing the grievant's work schedule for operational needs and overtine.
Fourth, the issues of work schedule and overtime in this case are routine and
have been previously litigated in arbitration.

Next, the Respondent asserts that the non-precedential Kerkman Award
should not be given res judicata effect in the current dispute due to
significant differences in material facts and a lack of identity of issues
between the Kerkman arbitration and this case. It is |ong-standing Conmi ssion
policy that:

An arbitration award wll be found to govern a
subsequent dispute in those instances where the dispute
whi ch was the subject of the award and the dispute for
which the application of the res judicata principle is
sought share an identity of parties, issue and renedy.
State of Wsconsin (DER), Dec. No. 20145-A (Burns,
5/83), aff'd by operation of law, Dec. No. 20145-B
(WERC, 6/83). In addition, there -cannot be any
material discrepancies of fact existing between the
prior dispute governed by the award and the subsequent

di spute. Id. State of Wsconsin, Dec. No. 23885-B
(Burns, 9/87), aff'din relevant part, Dec. No. 23885-D
(VERC, 2/88).
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Contrary to the Conplainant's assertion, the Conmmi ssion should not give
the Kerkman Award res judicata effect, but should remand the case to
arbitration due to ﬁniglcant di screpancies in nmaterial fact and |ack of
identity of issue existing between that award and the current dispute. Those
di screpancies of material fact between the Kerkman Award and the current
dispute are as follows. First, Rawson's supervisor at TC, Captain Stockwell,
testified as to the duties of a COIl at the Gatehouse and the work schedul e at
the time of the Kerkman Award and as to the significant changes that occurred
at TCl which necessitated changes in the staffing pattern by Decenber of 1991.
Second, while at the time of the Kerkman Award managenent had determ ned that
it was necessary to change Rawson's schedul e because of high overtine costs, by
Decenber of 1991, Rawson's Mnday through Friday, 8:00 a.m to 4:00 p.m shift
was causing significant operational difficulties. Ann Sohm Personnel Director
at TCl, testified as to those difficulties. Third, at the time of the Kerkman
Awar d, managenent changed Rawson's work schedule after giving proper notice
under the contract to Rawson and the union. However, in Decenber of 1991
managenent requested the union to work with it on coming up with alternatives
to as to avoid a change in Rawson's schedule. The union did not cooperate and
accordingly, managenent changed Rawson's work schedule. Fourth, in his award,
Arbitrator Kerkman assumed that Rawson was |osing overtinme pay as a result of
the decision to change his work schedul e. That assunption was subsequently
proven to be incorrect. Sohm testified to the fact that Rawson never | ost
overtine as a result of the schedul e changes that resulted in the Kerkman Award
or the present dispute. Further, there is a lack of identity of issues between
the Kerkman Award and the current dispute. The issue before Arbitrator Kerknman
was as follows:

Did the Enployer violate the grievant's contractual
rights by changing his work schedule as defined in
Article VI? (J-Ex 2).

In addition to that issue, the current dispute also presents an additional
i ssue of whether the precedential award in "Patton" governs the outcone of this
di spute. Arbitrator Kerkman never considered whether the precedential Patton
award affected the outconme of that dispute.

The Respondent also contends that its decision to change Rawson's work
schedule in light of operational needs and followi ng the Conplainant's failure
to offer any alternative, is consistent with its rights expressed in the clear
and unanbi guous | anguage of Article Ill to manage, direct and utilize personnel
in the nost efficient manner possible as determ ned by managenment. Article 111
expressly recogni zes nmanagenent rights to "manage and direct the enployes of

the various agencies" and "assign. . .enployes in positions within the agency"
and "to utilize personnel, nmethods and means in the nost efficient mnanner
possi bl e as determ ned by nmanagenent." That |anguage is clear and unanbi guous.

It means that managenent gives enployes their assignments and sets their work
schedul es, qualified only by the notice requirenent in Article VI, Section 2.

The Agreement does not |limt management to which enployes it may manage and
direct. The control of overtine costs is a legitimate efficiency goal of
management and was recognized as such by Arbitrator Mieller in the "Patton
Awar d" where he wote at |ength about the inportance of the control of overtine

costs to the Enployer. The evidence is clear in this case that nanagenent's
action is within its contractual rights under Article Ill and its statutory
managenment rights pursuant to Section 111.90(1) and (2), Stats. to direct,
manage and "utilize personnel in the nost efficient nmanner possible as
determ ned by managenent." Respondent clains that the decision in 1991 to
change Rawson's schedule was based on an operational need, i.e., a part-tine

relief position had been elimnated and the activities at the Gatehouse
i ncreased, necessitating additional coverage. Rawson's schedule, it stresses,
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was out of sync with the federal rotation Gatehouse schedule, and created
significant over-budget overtine costs.

Respondent asserts that this case presents a "contractual |anguage issue
of first inpression: the binding scope of a non-precedential arbitration
award." It mmintains that the unanbi guous |anguage of Article IV, Section 12
and acconpanyi ng bargaining history of that provision, clearly denonstrate the
parties' intent to limt the binding scope of the non-precedential expedited
arbitration process to the specific facts of a grievance, a specific grievant,
a specific agency and a specific time. The Conplainant prenmises its claimin
this case on the belief that managenent is forever bound to a particular set of
circunstances through a non-precedential expedited arbitration award. That
belief is contrary to both the clear |anguage of Article IV, Section 12 and its
bargai ning history. The |anguage of Article 1V, Section 12, paragraph 1 is
clear with regard to its binding scope:

In the interest of achieving nore efficient handling of

routine grievances, including grievances concerning
m nor discipline, the parties agree to the follow ng
special arbitration procedures. These procedures are

i ntended to replace the procedure in Subsection 4/3/1-7
for the resolution of non-precedential grievances as
set forth bel ow If either of the parties believes
that a particular case is precedential in nature and
therefore not properly handled through these special
procedures, that case will be handled through the full
arbitration procedure in subsection 4/3/1-7. Cases
deci ded by these nethods of dispute resolution shall
not be used as precedent in any other proceeding.

[ Emphasi s added]

That language does not indicate that non-precedential arbitration is
i nterchangeable with precedential arbitration procedures. A separate contract
provision exists for the precedential arbitration process. The contractual
distinctions between a non-precedential and precedential arbitration process
determines the binding scope of an award under either. Under the non-
precedential arbitration, the language clearly states that non-precedenti al
arbitration awards shall not be used as precedent in any other proceeding.
Such awards, by contract |anguage are limted to the specific facts, grievant,
agency and tine. Any other construction of that |anguage would seriously
m sconstrue the intent of the parties. 1In the event that it is found necessary
to look to the bargaining history of Article 1V, Section 12, paragraph 1, the
testinony of den Blahnik, Assistant Administrator in the Dvision of
Collective Bargaining and chief negotiator of the 1985 agreenment with
Conpl ai nant establishes that both parties understood the limted scope of the
non-precedential expedited procedure. Thus, Conplainant's belief that
management is forever bound by an expedited award is incorrect.

DI SCUSSI ON

Respondent first argues that the Commission should not assert
jurisdiction in this case, but should defer the dispute to arbitration.
However, the Conplainant's allegation in this case is that the Respondent is
refusing to conply with Arbitrator Kerkman's award, which, it asserts, controls
the situation presented in Rawson's grievance. Gven the Conplainant's
assertion that Respondent cannot require it to again arbitrate the issue of
Rawson's work schedule, the dispute in that regard is not appropriate for
deferral . 3/

3/ State of Wsconsin, Dec. No. 20145-A (Burns, 5/83), aff'd by operation of
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The Conpl ai nant essentially argues that there is no material difference
in the factual situation existing when managenent first placed Rawson on the
federal rotation schedule, resulting in the Kerkman Award, and the factual
situation at the tine managenent decided to return himto the federal rotation
- the instant case. A review of the record establishes that this is, for all
practical purposes, the case. The only differences in the facts have to do
with how the second shift (2:00 p.m - 10:00 p.m) in the Gatehouse was fill ed.
In the first instance the second shift was filled by various enployes being
assigned to cover the Gatehouse, and in the second instance, the second shift
had becone a regularly assigned full-tine position working a federal rotation.
Also in the second instance, there was a relief position assigned to the
Gat ehouse on a federal rotation schedule. Wile Warden Switala referred to a
probl em wi th Rawson's Monday- Fri day schedul e putting him"out of sync" with the
rest of the staffing in the Gatehouse, Jt. Exhibits No. 11, 13 and 14, and
State Exhibit 15 as well as the testinmony of Sohm (Tr. 36-7) indicate that
overtine costs renmained nmanagenent's primary concern wth Rawson's work
schedul e. The increase in activities resulting in extending the hours the
Gat ehouse needed to be nanned, appears to have occurred prior to 1992, as it
appears to have been the inmpetus for going to a full second shift on the
Gat ehouse, which is referenced in the Kerkman Award. (Jt. Exhibit No. 2).
Wiile it is laudable that nmmnagenent approached the Conplainant's |ocal
representatives with the matter prior to taking action, that does not appear to
materially affect either party's rights under their Agreenent.

Finally, whether Arbitrator Kerkman was correct or incorrect in his award
inthis matter or his assunptions does not appear to change the issue presented
by either fact situation. As Respondent notes, the issue before Arbitrator
Ker kman was:

"Did the Enployer violate the grievant's contractual
rights by changing his work schedule as defined in
Article VI ?"

Respondent asserts there is not an identity of issues in this case with the
af orenentioned issue, since there is also the issue of the precedential effect
of the "Patton Award" on this dispute. The problem with Respondent's argunent

is that it puts the cart before the horse. The precedential effect of the
"Patton Award" is only relevant if the Conplainant is required to submit this
dispute to arbitration for resolution, i.e., only if the Kerkman Award does not
control the outcone of this dispute. This is also the case with respect to

Respondent's argument that the Kerkman award is not res judicata for other
subsequent cases.

The Respondent accurately points out that Article 1V, Section 12,
paragraph 1, of the parties' Agreenment, expressly states in reference to those
"Special Arbitration Procedures”, that:

If either of the parties believes that a particul ar

case is precedential in nature and therefore not
properly handl ed through these special procedures, that
case WII be processed through the full arbitration

procedure in subsection 4/3/1-7. Cases decided by
these nethods of dispute resolution shall not be used
as precedent in any other proceedi ng.

This indeed makes clear that the Kerkman Award is not res judicata for other

law, Dec. No. 20145-B (VERC, 6/83).
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subsequent cases. Again, however, the cart is in front of the horse, as there
is no need for another "proceeding" if the Kerkman Award is controlling.

Thus, the real and underlying question to be answered is whether the
Kerkman Award continues to control the instant situation, or, in other words,
whet her it renmmins dispositive in this case. Respondent asserts that it is not
bound forever by that award and it does not apply when the situation changes.
Taking the last point first, it has previously been concluded that the
situation has not materially changed fromthat presented to Arbitrator Kerkman.
The problem with Respondent's other argunent, that an expedited, non-
precedential award such as the Kerkman Award applies only to the case before
it, and not to the sane fact situation at a subsequent time, is that it goes
too far. Respondent may be correct as to later simlar situations involving
other grievants, but it cannot be correct as to situations like this case.
Here, there is the same grievant, Rawson, placed back on his forner work
schedule at the direction of the arbitrator, and nanagenent subsequently taking
the same action with regard to the grievant, for the same reasons, wth
materially the sane facts existing, the very sane case the arbitrator had found
violated the grievant's contractual rights. |If the Respondent were correct in
its interpretation of the effect that an award in an expedited, non-
precedential arbitration has, the award woul d be n®eaningl ess. How | ong woul d
an enpl oyer have to conply with such an award? One day? One week? One nonth?
One year? In this instance, the Respondent apparently felt six nonths was
sufficient. That is not the case. Until there is a material change in the
factual situation, the award continues to bind the Respondent as to the
grievant. For that reason, it is concluded that the Respondent violated the
Ker kman Award when it changed Rawson to a federal rotation on February 2, 1992.
Theref ore, the Respondent has been ordered to offer Rawson the right to return
to his former position in the Gatehouse on a Mnday-Friday work schedule
consistent with Arbitrator Kerkman's Award. As there has been no show ng of
bad faith on Respondent's part, the Conplainant's request for costs and
attorney's fees has been deni ed.

Dated at Madi son, Wsconsin this 18th day of Novenber, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Mary Jo Schiavoni /s/
Mary Jo Schi avoni, Exam ner
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