STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

UNI TED FURNI TURE WORKERS,

Conpl ai nant,
: Case 1
VS. : No. 48207 Ce-2133
: Deci si on No. 27525-A
VWRI CO STAMPI NG COVPANY
OF W SCONSI N,
Respondent .
Appear ances:
Katz, Friednman, Schur & Eagle Law Ofices, by M. Stanley Eisenstein,
77 West Washington Street - 20th Floor, Chicago, ITTinois 60602-

2803, on behal f of the Conpl ai nant.
Doherty, Runmble & Butler, P.A, by M. John McGrl, 3500 Fifth Street
Towers, 150 South Fifth Street, Mnneapolis, Mnnesota 55402-4235, on
behal f of the Respondent.

FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

United Furniture W rkers, herein Conplainant, or Conplainant Union,
having on Cctober 20, 1992, filed a conplaint with the Wsconsin Enploynent
Rel ati ons Conmi ssion, alleging that Wico Stanping Conpany of Wsconsin, herein
Respondent or Respondent Enpl oyer, had violated Section 111.06 (1) (f) and (a),
Stats., by failing and refusing to arbitrate a grievances pursuant to the
parties collective bargaining agreenment; and the Conm ssion having appointed
Mary Jo Schiavoni, a nenber of its staff, to act as Examiner and to nmke and
i ssue Findings of Fact, Conclusions of Law and Order in this matter as provided
in Section 111.07(5), Stats., and hearing on said conplaint having been held on
April 15, 1993 in Menononee Falls, Wsconsin; and the transcript having been
received on April 27, 1993; and the parties having conpleted their briefing
schedul e on June 10, 1993; and the Exami ner, having considered the evidence and
argunents of the parties and being fully advised in the prem ses, nakes and
i ssues the follow ng Findings of Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. Conpl ai nant United Furniture Wirkers is a | abor organization having
its business offices 1104 Wsconsin Avenue, Sheboygan, Wsconsin 53081. Bruce
Van Ess and Randy Tayloe are President and Business Agent of Conplainant's
Local 800, respectively, and at all times naterial herein have been
representatives and agents of Conpl ai nant.
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2. Respondent Wico Stanping Conpany of Wsconsin is a private
enpl oyer engaged in the production of metal stanpings. |Its principal place of
business is N5O WL3471 Overview Drive, Menononee Falls, Wsconsin 53051. At
all tinmes, Keith Giffiths, Mchael San Filippo, and John McGrl, Jr. occupied
the positions of Omner/President, Minager, and Attorney respectively, and have
been representatives and agents of the Respondent Enpl oyer.

3. Respondent voluntarily recognized the Conpl ai nant as the collective
bargai ning agent for its enployes in or around January of 1991. The parties
then commrenced negotiation over the terms and conditions of an initia
col l ective bargai ning agreenent. They arrived at an agreenent in Cctober of
1991 with representatives from both sides executing the collective bargaining
agreenent which is effective August 1, 1991 through July 31, 1993.

4. The collective bargaining agreement contained the follow ng
rel evant provisions:

ARTI CLE |.
Uni on Recognition

1.01 The Conpany recognized the Union as the sole
collective bargaining agency for all full tinm and
regul ar part tine production, naintenance and tool room
enpl oyees Appendage at its Menononee Falls, Wsconsin
| ocation, excluding all office enployees, professional
enpl oyees, manageri al enpl oyees, guards and supervisors
as defined in the Act, as anmended.

ARTI CLE Xl 1.
Pensi on

12.01 The Agreenment between the parties regarding
pension is set forth in the "Pension Plan Appendage"
which is attached to this Agreenent and nade a part
her eof .

ARTI CLE Xl V.
Gi evance Procedure

14.01 The Conpany and the Shop Conmittee, consisting
of not nore than three (3) nenbers designated by the
Union from the regul ar enpl oyees of the Conpany, shal
be recogni zed as the proper parties to settle disputes
arising over the interpretation of/or adherence to the
ternms of this Agreenent. For the purpose of this
Agreement, a grievance shall nean a dispute or
difference of opinion on the part of the Union or
enpl oyees concerning the interpretation and application
of this Agreenent.

14.03 In the wevent of their failure to effect
settl ement as above provided, either party nmay demand
arbitration, provided he serves upon the other party
witten notice of his demand for arbitration wthin
fifteen (15) days after receiving an answer in witing
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fromthe other party. The fifteen (15) day period may
be extended by agreenment of the Conpany and the Union.

14.04 The Arbitration Panel shall consist of three (3)
nmenbers, one appoi nted by the Conpany and one appoi nt ed
by the Union. If the parties fail to agree upon a
neutral arbitrator within five (5) days, then either
party may request the Director of Federal Mediation and
Conciliation Service to provide a panel of seven (7)
arbitrators. Wthin five (5) days after receipt of the
names of such panel, representatives of the parties
shall alternately strike a nane fromthe list until one
remai ns.

14.05 The parties shall then inform the said Director
of the results and the renmining nomnee shall be
designated by the Director as the neutral arbitrator.

14.06 The decision of the Arbitration Panel shall be
final and binding on all parties concerned. The fee
and expense of the neutral arbitrator so selected shall
be shared equally.

14.07 The Arbitration Panel shall have jurisdiction
and authority to interpret and apply the provisions of
this Agreenent insofar as shall be necessary to the
determination of such grievance, but they shall not
have jurisdiction or authority to alter in any way the
provi sions of this Agreenent.

PENSI ON PLAN APPENDAGE
VRl CO STAMPI NG CO. OF W SCONSI N

1. Effective August 1, 1991, an agreenent is hereby
nmade between the LOCAL NO 800, UN TED FURN TURE
WORKERS OF AMERI CA, AFL-CI O (hereafter "Union")
and WRICO STAMPING CO. OF W SCONSIN, a division
of GRIFFI THS CORPORATI ON (hereafter "Enployer")
to provi de retirenent benefits from
contributions to the | UE AFL-Cl O Pensi on Fund.

The Company will deliver its contribution to
said fund, but it is understood that the
Enpl oyer's obligation shall be fulfilled at the
time the Enployer nekes the contribution in the
amount provided herein, and upon naking said
contribution the Enployer shall be relieved and
di scharged from any further obligation to said
pensi on fund.

The obligation of the Enployer to this agreenent
shall continue only as long as there is in
existence an effective Collective Bargaining
Agr eenment between the Enpl oyer and the Union.

It is wunderstood and agreed that the pension
fund to which the Enployer wll contribute is
qualified for approval by the Internal Revenue
Service and allows the Enployer an incone tax
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deduct i on.

2. The Conpany will contribute 10 cents per hour
for all worked hours including overtine hours,
vacation hours taken and holiday hours. All

ot her hours are excl uded.

The renmittance by the Conpany will be nade on or
before the 10th day following the 4th or 5th
week of the Conpany work nonth.

Contribution for newmy hired enployees wll not
be made until the enployee passes his/her
probation period. At that tinme and at the next
paynent period, contribution for the newy hired
enpl oyees will be nade retroactive to the date
of hire on the qualified hours described above.

3. Enpl oyees shall receive credit for service wth
the Conpany from the date of their npbst recent
hire.
5. Thereafter, Conplainant pursuant to paragraph 1. of the Pension
Pl an Appendage, designated the IUE Milti-Enployer Pensions Plan as its
retirement fund. This plan was in effect and operating in Respondent's

M nnesota plant for another collective bargaining unit.

6. On March 25, 1992, Bruce Van Ess, President of Conplainant,
forwarded the followi ng Standard Menorandum of Agreement required by the |UE
AFL-CIO Pension Fund to John J. MGrl, Jr. for signature by corporate
of ficers:
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MEMORANDUM OF AGREEMENT

PENSI ON PLAN

Agreenent nmade and entered into this 1st day of
August, 1991, by and between Wico Stanping of
Wsconsin (hereinafter referred to as the "Enployer")
and Local No. 800, International Union of Electronic
Electrical, Salaried, Machine and Furniture Wrkers,
AFL-Cl O (hereinafter referred to as the "Union").

Section 1.

A By an Agreenment and Declaration of Trust
made as of the 30th day of April, 1958, between the
I nt ernat i onal Uni on of El ect roni c, El ectri cal

Sal aried, Machine and Furniture Wrkers, AFL-CIO and
various enployers who are or may beconme parties
thereto, a Trust Fund designated as the "IUE AFL-CIO
Pensi on Fund" (hereinafter referred to as the "Pension
Fund") was establ i shed.

B. To provide retirenent benefits from
contributions to said Pension Fund, the Trustees
established the IUE AFL-CI O Pension Plan (hereinafter
referred to as the "Pension Plan").

C Such Pension Fund and Pension Plan is now
in full force and effect and is in full and conplete
conpliance with the Labor Managenent Rel ations Act of
1947, as anended; the Enployee Retirenent |ncone
Security Act of 1974, as amended, and regulations
pronmul gated thereunder; and qualified as an exenpt
trust pursuant to the applicable provisions of the
I nternal Revenue Code of 1986

Section 2.

A The Enpl oyer agrees to pay to the Pension
Fund on behalf of each enployee covered by this
Agreenent, for each hour for which said enployee
recei ves pay:

(i) ef fective August 1, 1991 the sum of 10 cents

(i1) effective -------------- the sumof -- cents
(ii1) effective July 31, 1993 the sumof -- cents

Pay is hereby defined to include all hours of work,
including such hours for which wages are paid
regardl ess of whether actual work is performed or not,
including but not limted to holidays, vacations, paid
sick leave and the |ike. The paynments shall be made
nonthly and shall be due on or before the 10th day of
the nonth following the calendar nonth in which the
enpl oyee receives said hourly pay; however, wth
respect to newly-hired enployees, the Enployer shal
comence paynent of contributions to the Pension Fund
at the conclusion of said enployee's probationary
period, as defined in the «collective bargaining
agreenment, or 60 calendar days from said enployee's
date of hire, whichever is earlier, provided that the
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initial contribution paynment is retroactive to said
enpl oyee's date of hire. The Enmpl oyer shall conplete
and file remttance reports prescribed by the Pension
Fund and shall furnish the Union with a copy of each
remttance report submitted to the Pension Fund.

. It is understood that the aforesaid
paynents shall not be increased because of overtinme pay
differentials elsewhere provided in the collective
bar gai ni ng agr eenent.

C The paynents shall be used by the Pension
Fund to provide benefits for eligible enployees in
accordance with the Pension Plan of said Pension Fund,
as may be anmended by the Pension Fund's Trustees, and
as is or nay be determined by the Trustees, to be
applied to eligible enployees based on the anmount of
Enpl oyer contri buti on. Increases in the Monthly
Benefi t Rate attributable to increases in the
Enpl oyer's hourly contribution rate shall be applicable
to each year of each Participant's Continuous Credited
Servi ce under the Pension Plan.

D. The Enployer agrees to becone a party to
the said  Agreenent and Decl arati on of Tr ust
establishing the said Pension Fund and agrees to be
bound by all the ternms and provisions of said Agreenent
and Declaration of Trust and designates as its
representatives such Trustees as are naned in said
Agreenent and Declaration of Trust as Enployer
Trustees, together with their successors selected in
the manner provided in said Agreenment. A copy of said
Agreement and Declaration of Trust is to be annexed to
the «collective bargaining agreenment upon execution
t her eof .

E. The Enpl oyer, on behalf of itself, and the
Union, on behalf of the enployees on whose behalf
contributions are made to the Pension Fund, including
Participants as defined in the Plan and their
beneficiaries, hereby agree that the arbitration
provi sions contained in the Pension Plan shall be final
and bi ndi ng.

F. It is wunderstood and agreed that the
Pension Plan referred to herein shall at all times
qualify for approval by the Internal Revenue Bureau of
the US. Treasury Departnent so as to allow the
Enpl oyer an inconme tax deduction for the contributions
pai d herein.

G For the purpose of this Menorandum of
Agr eement , al | enpl oyees conming under the work
classifications covered by this Agreenent shall be

considered covered by the collective bargaining
agreenent as of their first day of enploynment with the
Enpl oyer, regardless of such trial or other waiting
periods as my apply to other sections of the
bar gai ni ng agr eenent .

Section 3.
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The parties agree that, except as provided by
t he Enpl oyee Retirenent Incone Security Act of 1974, as
amended, and other such laws that may be enacted from
time to tine, and except as may be otherw se provided
herein, the Enployer's obligation to the Pension Fund
shall be fulfilled at the tinme the Enployer nakes the
contributions to the said Pension Fund in the anount
and in the manner provided herein and provided further
that upon meking said contributions as aforesaid the
Enpl oyer shall be relieved and discharged from any
further obligations to the said Pension Fund.
Notwi t hstanding the foregoing, the Pension Fund shall
have the right to collect all costs, including but not
limted to costs associated with litigation, incurred
in collecting delinquent Enployer contributions. Such
costs include, but are not linmted to auditors' fees,
interest, |liquidated damages, costs, and attorneys'
f ees.

Not wi t hst andi ng any ot her agreenent between the
Enpl oyer and the Union, the Enployer agrees that its
obligations to the Pensi on Fund and Pension Plan during
the term of this agreement are as set forth in this
separate Menorandum of Agreenent and in the event of
any conflict between this Menorandum of Agreement and
any other agreenent between the Enployer and the Union
the terms of this Menorandum of Agreenent shall be
controlling.

This Agreenment shall renmain in full force and
effect up to and including Mdnight July 31, 1993.

IN WTNESS WHEREOF, the parties hereto have
hereunto set their hands and seals the day and vyear
first witten above.

FOR THE EMPLOYER: FOR THE UN ON:

| NTERNATI ONAL UNI ON OF
ELECTRONI C, ELECTRI CAL,

(Nane of Conpany) SALAR ED, MACH NE AND
FURNI TURE WORKERS,
AFL-CI O LOCAL NO. 800

By By Bruce Van Ess /s/

By By Randy Tayl oe

By By
On May 6, 1992, McGrl informed Van Ess that the Company was unwilling to sign
the Pension Plan Agreenment until the issue of credit for past service for
enpl oyes was resolved. It was the Conpany's position it would agree to credit

for past service only if it did not cost the Respondent additional noney.
Respondent has not signed the Standard Menorandum of Agreenent for the | UE AFL-
Cl O Pension Fund at any tine to the present.

7. In August of 1992, the parties once again net and attenpted to
resol ve the pension di spute unsuccessfully.

8. Thereafter, on Septenmber 1, 1992, the Conplainant filed a grievance
with the Respondent. It stated as foll ows:
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The Conpany is in violation of Article X1 (Pension)
for not honoring our contractual agreenent, by not
nmaki ng any pension contributions since the begi nning of
the agreenent and refusing to sign our pension
agreenent set up by the pension fund. W are asking
for the Conpany to nmake contributions due to the fund
and executing the agreenent by signing the agreenent.

On Septenber 21, 1992, MG rl advised Randy Tayloe, Union Business Agent, as
fol | ows:

Re: Wico Stanmping Co. of Wsconsin
Grievance Dated 9/1/92 Regardi ng Pension Plan

Dear Randy:

Your letter of Septenber 18, 1992, addressed to
M ke San Filippo regarding the above nmatter has been
referred to the undersigned for attention and reply.

As you were previously advised, it is the
position of Wico Stanping Co. that the above nentioned
grievance is not eligible for arbitration. The reasons
for the Conpany's position are set forth in detail in
the Conpany's response to the grievance. Since there
has never been a neeting of the mnds between the

parties, there has never been an agreenment. As such,
there was no contract and there is nothing to
arbitrate.

As previously indicated, the Conpany stands
ready to negotiate wth you on this subject.
Therefore, the Conpany will not agree to arbitrate the
above matter.

Respondent has refused and continues to refuse to process said grievance to
arbitration.

9. The Conpl ai nant filed the instant conplaint on Cctober 20, 1992.

10. The collective bargaining agreenent in effect between the parties
from August 1, 1991 to July 31, 1993, contains a clause requiring the
subm ssion of disputes or differences of opinion on the part of the parties
over the interpretation of/or adherence to the ternms of the agreement to
arbitration. The dispute as to whether or not Respondent Enployer violated
Article XIl by refusing to sign the pension agreenent necessary to set up the
fund and by failing to nake pension contributions is a dispute or difference of
opinion over the interpretation or adherence to Article Xl and the Pension
Pl an Appendage of the parties' collective bargaining agreenent.

11. The Respondent Enployer, by refusing to subnmit the Conplainant's
grievances in Finding of Fact 10 to arbitration, violated the parties'
col I ective bargai ning agreemnent.

12. Conpl ainant is seeking to enforce the arbitration clause contained
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in the parties' collective bargaining agreenent and not attenpting to invoke
the arbitration provision contained in the unsigned Pension Plan Menorandum of
Agr eenent .

Based upon the above Findings of Fact, the Exam ner nakes and issues the
foll owi ng

CONCLUSI ON OF LAW

By its failure to arbitrate the grievance involving the Respondent's
contributions to a pension fund and its failure to execute a pension fund
agreenment, Respondent, Wico Stanping Conpany of Wsconsin has violated the
terms of the <collective bargaining agreement and accordingly violated
Sec. 111.06(1)(f), Stats.

Based upon the foregoing Findings of Fact and Conclusion of Law, the
Exam ner nmakes and renders the follow ng

ORDER 1/
1. It is ordered that Wico Stanping Conpany of Wsconsin, its
officers and agents, shall imediately cease and desist from refusing to

arbitrate grievances in violation of the collective bargaining agreenment and
Section 111.06(1)(f), Stats.

2. It is further ordered that Wico Stamping Conpany of Wsconsin take
the following affirmative action which will effectuate the policies of the
W sconsi n Enpl oyment Peace Act:

a) I mredi ately proceed to arbitration on Gievance
dated 9/1/92 regardi ng Pensi on Pl an.

b) Notify its enployes in the bargaining unit
represented by Conplainant Union by posting in
conspi cuous places on its prem ses where notices
to such enployes are usually posted, a copy of
the Notice attached hereto and narked Appendi x
A The Notice(s) shall be signed by an
officer of the Respondent and shall be posted
i mredi ately upon receipt of a copy of this Oder
and shall remain posted for thirty (30) days
thereafter. Reasonabl e steps shall be taken to
ensure that said notices are not altered,
def aced, or covered by other material.

c) Notify the Wsconsin Enpl oynent Rel ati ons
Commission in witing within 20 days of the date
of this decision what steps it has taken to
conply with the above Order.

Dated at Madi son, Wsconsin this 23rd day of June, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Mary Jo Schiavoni /s/
Mary Jo Schi avoni, Exam ner
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(Footnote 1/ will appear on the next page.)

1/

Section 111.07(5), Stats.

(5) The commission nay authorize a conm ssioner
or exam ner to make findings and orders. Any party in
interest who is dissatisfied with the findings or order
of a commissioner or examiner may file a witten
petition with the commssion as a body to review the
findings or order. If no petition is filed within 20
days fromthe date that a copy of the findings or order
of the commi ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings
or order shall be considered the findings or order of
the conm ssion as a body unless set aside, reversed or
nodi fied by such conmissioner or examiner wthin such

tinme. If the findings or order are set aside by the
conmmi ssi oner or examner the status shall be the sane
as prior to the findings or order set aside. If the

findings or order are reversed or nodified by the
conmi ssioner or examiner the tine for filing petition
with the commission shall run fromthe tinme that notice
of such reversal or nodification is mailed to the |ast

known address of the parties in interest. Wthin 45
days after the filing of such petition wth the
conmi ssi on, the comm ssion shall ei t her affirm

reverse, set aside or nodify such findings or order, in
whole or in part, or direct the taking of additional
testinony. Such action shall be based on a review of
the evidence subnmitted. |If the comm ssion is satisfied
that a party in interest has been prejudi ced because of
exceptional delay in the receipt of a copy of any
findings or order it may extend the time another 20
days for filing a petition with the conm ssion.

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

This decision was placed in the mail on the date of issuance (i.e.

the date appearing i medi ately above the Exam ner's signature).

APPENDI X " A"
NOTI CE TO EMPLOYES
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Pursuant to an Order of the Wsconsin Enploynent Relations Comm ssion,
and in order to effectuate the policies of the Wsconsin Enpl oynment Peace Act,
we hereby notify our enployes that:

1. W will imediately cease and desist from
refusing to arbitrate in violation of the
collective bargaining agreenent wth United
Furniture Wrkers Local 800.

2. W wll inmrediately proceed to arbitration on
the grievance dated 9/1/92 -- Pension Pl an.
Dat ed at , Wsconsin, this day of , 1993.

WRI CO STAMPI NG COVPANY OF W SCONSI N

By

Conpany Oficial

SAID NOTICE | S TO REMAIN POSTED FOR THI RTY (30) DAYS FROM THE DATE IT IS SI GNED
AND SHALL NOT BE ALTERED, DEFACED, OR COVERED W TH OTHER NMATERI AL.

VWRI CO STAMPI NG COVPANY COF W SCONSI N

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

BACKGRCUND

The Conplainant and Respondent entered into an initial collective
bar gai ni ng agreenent providing for final and binding arbitration of grievances.
The Conplainant has filed a grievance relating to the Respondent's failure to
execute a separate pension trust agreenent and/or remt paynments to the |UE
Pensi on Trust. The Respondent Enployer refuses to submit said grievance to
arbitration.
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POSI TI ONS OF THE PARTI ES

Conpl ai nant Uni on

The Union takes the position that for purposes of this proceeding, it has
established the followi ng essential prerequisites for an order conpelling
arbitration. These essential elenments are (1) the existence of a collective
bargai ning agreenent binding the parties; (2) a broad and all-enconpassing
grievance-arbitration procedure; (3) a grievance raising a genuine dispute
concerning the interpretation and application of the collective bargaining
agreenent; and (4) a refusal to arbitrate. It argues that this matter is
substantively arbitrable and that the Respondent has failed to comply with its
obligation to arbitrate.

According to the Conplainant Union, as |long as the Union nmakes an arguabl e
claimof a contract violation, that matter nust be submitted to arbitration if
the parties have included an arbitration clause in the collective bargaining

agr eement . Cting the Steelworkers Trilogy, 2/ the Union argues that the
presunption of arbitrability stands unless "it nmay be said with positive
assurance that the arbitration clause is not susceptible to an interpretation
that covers the asserted dispute.” Doubts, it asserts, should be resolved in

favor of coverage.

The Conpl ai nant maintains that clainms of procedural untimeliness are for
the arbitrator to decide and do not go to substantive arbitrability. Because
it is a procedural defense, it nust be presented to the arbitrator and not to
the Examner or the WERC The Union maintains that the grievance clearly
raises a claimof a breach of the agreement. Pointing to Section 14.01 of the
col l ective bargaining agreenent, the Union enphasizes that "disputes arising
over the interpretation of or adherence to the terns of this Agreenment” or the
"interpretation and application" of the Agreenent are subject to the grievance
procedure. This, it alleges, is an exceedingly broad and all-enconpassing
definition of a grievance with no exclusions or restrictions. Virtually any
di spute or claimof breach of contract is subject to the grievance procedure.

The grievance on its face clearly alleges a violation of Article X1 of
the agreement, the article which deals wth pensions and specifically
incorporates the Pension Plan Appendage into the collective bargaining

agreenent. This, the Union alleges, is where the Commssion's inquiry should
end. The Commission's function is to determ ne whether or not the noving party
has nmade a claimof a violation of the collective bargai ning agreenent. If so,

it submts, the matter nust be submitted to arbitration. Respondent Enployer's
attenpt to enmesh the Commission in the underlying nerits of the dispute is
i mproper. According to the Union, the Conm ssion should not be drawn into a
di sposition on the nerits under the guise of substantive arbitrability. The
presunption in favor or arbitration is so strong that even if the grievance
"appears to the Court to be frivolous", a court nonetheless nust order
arbitration.

Here, the Conplainant argues, the grievance is hardly frivolous. The
Pension Plan Appendage clearly and wunmistakably allows Conplainant to
"desi gnate" a pension plan. Accordi ng to Conplainant, Respondent has refused
to accept the Union's designation of the |UE AFL-Cl O Pension Fund. It clains
that an arbitrator could easily determ ne Respondent violated the first
par agraph of the Pension Plan Appendage. The Union also clains that a second,

2/ Steel workers v. Anerican Manufacturing Co., 363 U S. 546, 46 LRRM 2412
(1960); Steelworkers v. Warrior & Qulf Navigation Co., 363 U S 574, 46
LRRM 2416 (1960); and Steelworkers v. Enterprise Weel & Car Corp., 363
U S. 593, 46 LRRM 2423 (1960).
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and related, violation occurs because Respondent has refused to agree to
participate in any pension plan which mght entail withdrawal liability. It
alleges that this also violates the Pension Plan Appendage. Wether or not the
Union or the Respondent is correct in its interpretation of various provisions
of the Pension Plan Appendage is, however, a matter for the arbitrator to
deci de.

The Union strenuously asserts that Joint Exhibit 1, the signed collective
bar gai ni ng agreenment between the parties is the operative document and that a
revised unsigned docunent, Enployer Exhibit 2, is a md-term nodification
attenpt by the Respondent Enployer to significantly nodify the Pension Plan
Appendage. The Union's claim with respect to the Respondent's obligation to
fund its prom se of past service pension credit for its menbers is based upon
Joint Exhibit 1, the docunent to which the parties in fact agreed.

In conclusion, the Conplai nant does not ask the Exam ner or the Commi ssion
to decide the Union's claim on the nmerits, but rather, requests that the
Respondent be found to have violated its obligation to arbitrate the grievance
and ordered to submt said grievance to arbitration

Respondent Enpl oyer

The Respondent makes nunmerous argunents regarding its failure to submt
the grievance to arbitration. It argues that the grievance is not arbitrable
because it was not timely filed. According to the terns of the collective
bargai ning agreenment, a grievance nust be in witten form within six working
days after it has arisen. Respondent contends that Conplainant's grievance is
twofold, dealing with the Respondents failure to sign the Mnorandum of
Agreenment as required by the Pension Fund and its failure to contribute to the
Pension Plan as allegedly required by the collective bargaining agreenent
Respondent points out that its attenpt to contribute to the plan was rejected
because it refused to sign the Menorandum of Agreenent. Thus, the grievance
arose when Respondent Enployer failed to sign the Menorandum Al t hough
Respondent refused on several occasions to sign the Mnorandum it nade its
refusal in witing on May 6, 1992. The latest date on which Conplainant's
purported claim could have arisen is My 6, 1992, yet the grievance was not
filed until Septenber 1, 1992. Thus, it is not tinely.

Respondent, in its initial and reply brief, also clainms that the
arbitrati on agreenent which Conplainant attenpts to enforce is not applicable
to this case, and therefore, cannot be enforced by the Wsconsin Enploynent
Rel ati ons Conmi ssi on. In this vein, it argues that the grievance/arbitration
procedure in the collective bargaining agreement applies only to the
interpretation or adherence to the ternms of the collective bargai ning agreenent
between the parties. First, it asserts that the parties do not have an "al
enconpassi ng grievance procedure." Second, there is, it stresses, no genuine
di spute concerning a matter of agreenent. Because there has been no agreenent
regarding the appropriate pension plan, there is no agreenent which is
enforceable according to the ternms of the arbitration agreenent. Gting
International Association of Machinists and Aerospace Wrkers, Progressive
Lodge 1000 vs. GCeneral Hectric, 3/ Respondent alleges that because no
agreenent has been reached as to the subject nmatter involved, it cannot be the
subject of an arbitration provision which limts itself only to those matter
upon which the parties have agreed.

Because, Respondent nmmintains, there has been no agreenent regarding the
appropriate pension plan in which Respondent will contribute, there has never

3/ I nt ernati onal Associ ation  of Machi ni st's and  Aerospace \Wirkers,
Progressive Lodge 1000 v. Ceneral Electric, 865 F2d 902, 904-05, 130 LRRM
2464 (Ca7, 1989).
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been a neeting of the mnds as to which pension plan the Respondent shoul d nake
contri butions. Respondent argues that what the Conplainant is doing through
this proceeding and by charges with the National Labor Relations Board is
forcing Respondent to accept a pension plan to which it clearly never agreed.

It points out that the grievance nakes it clear that Conplainant believes
Respondent is obligated to contribute to the IUE Pension Plan and to sign a
Menorandum of Agreenent required of all participants. It notes that the
col I ective bargai ni ng agreenent does not specifically require the Respondent to
sign the I UE Pension Plan. But, neverthel ess, Conpl ai nant Union denands that
the IUE Pension Plan be adopted. Respondent argues that the Menorandum of
Agreenent is contrary to the express agreenent of the parties in that it does

not limt Respondent's liability to ten cents per hour nor does it limt
Respondent's liability to the tine period in which the collective bargaining
agreenment is in effect. It stresses that the Menorandum of Agreenent requires

t he Respondent Enpl oyer to pay all costs, including attorneys' fees, to collect
del i nquent contributions while Respondent never obligated itself to pay these
noni es. Moreover, the Menorandum of Agreenment defines hours worked to include
paid sick | eave while the collective bargaining agreenent contains no provision
to pay for sick leave or to contribute to a pension plan based on sick |eave.
Enphasi zing that the Menorandum of Agreenent provides that all terns of the
Pension Plan govern over any contradictory terns in the collective bargaining
agreement between the parties and that the terns of the Menorandum of Agreenent
provide that the Pension Plan can be anended by the Trustees of the Plan
wi thout the consent of Respondent, Respondent argues that it is clear that
there is not, nor could there be, an agreenent to be bound by the terns of the
Mermor andum of  Agreement . Thus, the arbitration provision in the collective
bar gai ni ng agreenent cannot apply to the present situation.

Respondent Enployer further alleges that, according to the Pension Plan
Agreenment which the Conplainant is attenpting to enforce, arbitrability is
governed by the arbitration provisions of the Pension Plan, and not those of

the collective bargaining agreenent. It maintains that Conplainant's denand
for arbitration under the collective bargaining agreenent is contrary to its
claim that the IUE Pension Plan should govern this case. Because the

Menor andum of Agreenent is controlling over any agreement between the parties,
the arbitration provisions of the pension plan, not the collective bargaining
agreenent, govern the resolution of this action. Because the Conpl ai nant has
not produced the Pension Plan which contains the appropriate arbitration
agreenent, the Comm ssion cannot rule on the issue of arbitrability.

Mor eover, according to the Respondent, the Conmi ssion has no authority to
resolve a dispute set forth pursuant to the |IUE Pension Plan because the
conplaint is based upon Section 111.06(f) of the Wsconsin Enpl oynent Peace Act
whi ch nmakes it an unfair labor practice to violate the terns of a collective
bar gai ni ng agreenent. The Conmi ssion has no jurisdiction to nandate submni ssion
of a dispute pursuant to the arbitration agreenment contained in the pension
pl an.

Finally, Respondent argues that the arbitrability issue is governed by a
docurment to whi ch Respondent has never agreed. To the contrary, Respondent was
not even aware of the terns of the Menorandum of Agreenent until March of 1992.
It cannot be found that Respondent agreed to follow arbitration procedures
whi ch are set out in a Pension Plan docunent which, to this day Conplai nant has
failed to provide to the Respondent. Because there is no agreenment as to the
appropriate arbitration provision, there is no agreenent to be enforced through
the arbitration procedure. Respondent requests that Conplainant's demand for
arbitration be denied and that the conplaint be dism ssed.

DI SCUSSI ON

Cenerally speaking, in a situation where the parties' agreenent provides
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for binding arbitration and a conplaining party alleges that the enployer
refuses to process a grievance to arbitration, the Conmmission wll assert
jurisdiction to determine whether said refusal violates the collective
bar gai ni ng agreenent. 4/

As Conpl ai nant notes, the |aw governing a Conmmi ssion determination as to
whether a particular grievance falls wthin the scope of a contractual
arbitration clause is ultimately rooted in the Steelworkers Trilogy. 5/ In a
| ater decision, AT & T Technologies, Inc. v. Comunications Wirrkers of Anerica,
6/ the U S. Suprene Court set forth four guiding principles. It said:

The principles necessary to decide this case are
not new. They were set out by this court over 25 years
ago in a series of cases known as the Steelworkers
Tril ogy.

The first principle gleaned fromthe Trilogy is
that "arbitration is a matter of contract and a party
cannot be required to subnmit to arbitration any dispute
whi ch he has not agreed so to submt." .

The second rule, which follows inexorably from
the first, is that the question of arbitrability --
whet her a collective-bargaining agreement creates a
duty for the parties to arbitrate the particular
grievance -- is undeniably an issue for judicial
det erm nati on. .

The third principle derived from our prior cases
is that, in deciding whether the parties have agreed to
submit a particular grievance to arbitration, a court
is not to rule on the potential nerits of the
underlying clains. Whet her "arguabl e" or not, indeed
even if it appears to the court to be frivolous, the
union's claim that the enpl oyer violated the
col l ective-bargaining agreenent is to be decided, not
by the court asked to order arbitration, but as the
parties have agreed, by the arbitrator.

Finally, where it has been established that
where the contract contains an arbitration clause,
there is a presunption of arbitrability in the sense
that "(a)n order to arbitrate the particular grievance
should not be denied unless it may be said wth
positive assurance that the arbitration clause is not
susceptible of an interpretation that covers the
asserted dispute. Doubts should be resolved in favor
of coverage." 7/

5/ Modern Poured WAlls, Inc., Dec. No. 19102-B (WERC, 1982); Agua-Chem
Inc., Dec. No. 26102-A (Engnann, 6/90), aff'd Dec. No. 26102-B (VERC,
11790) .

5/ Steelworkers v. Anerican Manufacturing Co., 363 U S. 546, 46 LRRM 2412
(1960); Steelworkers v. Warrior & Qulf Navigation Co., 363 U S 574, 46
LRRM 2416 (1960); and Steelworkers v. Enterprise Weel & Car Corp., 363
U S. 593, 46 LRRM 2423 (1960).

6/ 475 U.S. 643, 121 LRRV 3329 (1986).

7/ AT & T, supra, 121 LRRM at 3331-3332 (citations omtted).
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The Wsconsin Suprene Court and the Conmi ssion have al so adopted these
principles. They have held that an order to arbitrate nmust be granted if the
Union's grievance nakes a claim which on its face is covered by the parties'
col l ective bargai ning agreenent. 8/ The grievance would state such a claimif
the arbitration clause is broad enough to cover the grievance, and if the
col I ective bargai ni ng agreenent contains no specific bars to the arbitration of
the grievance. 9/

As Finding of Fact 4 indicates, Section 14.01 of the <collective
bar gai ni ng agreenent is very broad. For purposes of the Agreenent, a grievance
is defined as neaning "a dispute or difference of opinion on the part of the
Union or enployees concerning the interpretation or application of this
agreenent . " The grievance dated 9-1-92 regarding the Pension Plan expressly
references the Respondent Enployer's actions or inaction as violating Article
Xl of the collective bargaining agreenent. There is no specific or express
prohibition barring arbitration of pensions or pension plan matters in the
agr eenent . Accordingly, on its face, the grievance appears to nake a claim
which is covered by the agreenent.

Respondent di sagrees believing that the first two principles set forth in
AT & T control the instant situation. It argues that no agreenent has been
reached as to the subject matter involved herein because there has been no
neeting of the minds on the pension issue. Because they have not agreed, the
di spute in Respondent's view is not subject to arbitration. This argunent is
rejected inasnuch as Article XIl and the Pension Plan Appendage nake it clear
that the parties did agree to certain terms and conditions regarding the
establ i shnent of a pension plan for enployes. It may be that an arbitrator's
interpretation of Article XIl and the Pension Plan Appendage will ultimtely
support or favor the Respondent Enployer's argunent in this regard. However ,
an appropriate assessnment of the Respondent's actions in light of Article Xl
and the Pension Plan Appendage nmust be reserved for the arbitrator, not for the
Conmi ssion or this Exam ner.

Respondent argues that what Conplainant is really attenpting to enforce
is the arbitration clause in the Pension Plan's Standard Menorandum of
Agreenment over which the Commi ssion has no subject matter jurisdiction, rather
than the arbitration clause of the parties' collective bargaining agreenent.
This allegation is not borne out by the grievance docunment itself which makes
express reference to Article XlI, the pension provision of the collective
bargai ning agreenment, as being the clause which Respondent is violating.
Conplainant nmde the request to arbitrate under the parties' collective
bar gai ni ng agreenent and not the Pension Plan Standard Menorandum of Agreenent
to which Respondent is not a signatory.

8/ Joint School District No. 10, City of Jefferson v. Jefferson Education
Association, 78 Ws. 2d 94, 111 (1977). The W sconsin Suprene Court
adopted the Steelworkers Trilogy in Dehnart v. Waukesha Brew ng Co.,
Inc., 17 Ws. 2d 44 (1962); see also Sparta Mnufacturing Conpany, Dec.
No. 20787-A (McLaughlin, 11/83); Johnson Roofing and Insulation Conpany,
Dec. No. 16308-A, B. See also, Seanan-Andwall Corp., Dec. No. 5910
(VMERC, 1/62).

9/ Joint School District No. 10, Gty of Jefferson, supra.; Sparta
Manuf acturing, supra. at p. 12.
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G ven the presunption of arbitrability which applies in these cases and
the inability of the Examner to conclude with positive assurance that the
arbitration clause in the parties' agreement is not susceptible to any
interpretation which covers the dispute 10/, this Examner finds that the
Respondent must submit said dispute to arbitration.

Respondent also defends its refusal to arbitrate by alleging that the
grievance is untimely. Conm ssion case |law again follows the federal precedent

in Section 301 cases. The Conmmission has held that where a collective
bargai ning agreenent provided for arbitration of disputes concerning the
application, interpretation or violation of the agreement, the issue as to

whet her the union conplied with contractual procedure in requesting arbitration
is for determination by the arbitrator and not the Commission. 11/ Questions
of tinmely processing pursuant to the grievance procedure constitute
"procedural " defenses which are to be left to the arbitrator. 12/ Accordingly,
it is appropriate to order Respondent Enployer to conply with the arbitration
provisions of the parties' collective bargaining agreenment and to subnmt the
i nstant grievance to arbitration.

Dated at Madi son, Wsconsin this 23rd day of June, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Mary Jo Schiavoni /s/
Mary Jo Schi avoni, Exam ner

10/ The instant case is clearly distinguishable from I.A M v. GCeneral
El ectric, supra., where the arbitration clause was unusually narrow,
assignnent of work - a subject of the grievance - was expressly excl uded
fromthe arbitration clause and the parties' bargaining history did not
support the Union's contentions that the grievance was substantively
arbitrabl e because the arbitration clause had been expressly nodified to
l[imt its applications in situations involving assignment of work.

11/ John Wley & Sons, Inc. v. Livingston, 376 U.S., 543, 555-59 (1964);
Reimer's Meat Products, Inc., Dec. No. 15577-A, B (5/78) (Aff. Brown Co.
Cr. C., 11/79); Johnson Roofing & Insulation Co. Dec. No. 16308-A B
(10/78) (Aff. Rock Co. Qr. ., 2/79); Labor Tenple Bar, Inc., Dec.
No. 11943-A, B (10/73); Dings Co., Dec. No. 18722-A, B (10/81).

12/ Reimer's Meat Products, Inc., supra., at p. 6; Labor Tenple Bar, Inc.
supra., at p. 4.

3

jcC
690G 23 -17- No. 27525-A



