STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

PAUL F. X. SCHWARTZ,

Conpl ai nant,
VS. Case 15
: No. 48169 Ce-2132
REV. DANE RADECKI; PREMONTRE H CGH : Deci sion No. 27550-B
SCHOOL, I NC.; NOTRE DAME de |la BAIE
ACADEMY, INC.; and the
PREMONSTRATENSI AN FATHERS,
Respondent s.
Appear ances:
M. Paul F.X. Schwartz, 2118 Lakel and Avenue, Madi son, Wsconsin 53704, appear
Liebmann, Conway, Qejniczak & Jerry, S.C, by M. Herbert C.
Li ebmann |11 and M. Donald L. Ronundson, 231 South Adans Street,
P.O Box 23200, Green Bay, Wsconsin 54305-3200, appearing on behal f

of Respondents.

ORDER REVERSI NG EXAM NER S
DI SM SSAL OF COVPLAI NT

On February 5, 1993, Exaniner Christopher Honeyman issued an O der
Granting Mdtion to Dismiss with Acconpanying Mnorandum in the above natter
wherein he dismissed the conplaint filed by Paul F.X Schwartz as untinely
filed.

Conpl ai nant Schwartz filed a petition with the Wsconsin Enploynent
Rel ati ons Conmi ssion on February 19, 1993 seeking review of the Exam ner's
deci sion pursuant to Sec. 111.70(4)(a) and 111.07(5). The parties thereafter
filed witten argunment, the |ast of which was received on April 2, 1993.

Havi ng considered the Examiner's decision, the record, and the parties'
positions, the Commi ssion nakes and i ssues the follow ng
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ORDER

1. The Examiner's Order Granting Mdtion to Dismiss is reversed.
2. The conplaint is remanded to the Exam ner for further proceedings.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 17th day of August,
1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

Conmi ssioner WIlliamK. Strycker did not participate.
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PREMONTRE H GH SCHOCL

MEMORANDUM ACCOVPANYI NG ORDER REVERSI NG
EXAM NER' S DI SM SSAL OF COVPLAI NT

The conpl ai nt, as anended, all eges:

(1)

(2)
(3)
(4)
(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

| taught at Prenontre H gh School from 1981-88,
was a menber of the Prenontre Education
Association (PEA) from 1981-88, and served as

President, chief negotiator, and its chief
i nvestigator of grievances and arbitrations.
Fr. Dane Radecki served as Principal at

Premontre during the 1987-88 school year.

Fr. Radecki currently serves as Principal at
Notre Dane de | a Bai e Acadeny.

Premontre Hi gh School discontinued operating
under that nane after the 1989-90 school vyear.
Notre Dane de |a Baie Acadeny opened up on the
prem ses of Prenontre H gh School as the alter
ego or in the alternative as the successor to
Premontre H gh School .

The Prenonstratensian Fathers own the |and and
buildings of Notre Dane de |a Baie Acadeny (as
they did when it was called Prenontre H gh
School ) ; t he Prenonstrat ensi an Fat hers
controlled Prenontre Hi gh School; and the
Prenmonstratensi an Fathers effectively controlled
Notre Dane de |a Bai e Acadeny.

Fr. Radecki wr ot e a strong | etter of
recomnmendation for ny open credentials file on
February 1, 1988.

On March 28, 1988, the PEA filed for arbitration
on behalf of Karen Hayward who was denied
unenpl oynment benefits after being fired without
cause in violation of the 1987-88 Master
Contract by Fr. Radecki .

During the spring of the 1987-88 school vyear,
Fr. Radecki gave a strong recomendation over
the phone to Father Pet er Connol | vy, t he
Principal at Holy Name Senminary in Madison,
W sconsin, about ne. After this reconmendation,
I was hired to teach at Holy Name for the 1988-
89 school year.

On June 27, 1988, a WERC arbitrator conducted a
hearing regarding the Karen Hayward situation.
Fr. Radecki was not present at this hearing.

| applied for the Assistant Principal's position
at Beloit Catholic H gh School for the 1991-92
school year.

In early August 1991 Sr. Pat Bogenschuetz, the
Principal at Beloit Catholic indicated to ne
that she hired another individual for the
Assistant Principal's position because that
person had stronger recommrendations/references.
On August 17, 1991, | phoned Fr. Radecki and
asked if he could give me any insight into Sr.
Pat's remark. Fr. Radecki related to ne that he

felt that the fact that | had no adm nistrative
experience was a mnus in my situation. Beyond
t hat, he said not hi ng el se about hi s

recommendation to Sr. Pat about ne.

-3

No. 27550-B



(14) On January 10, 1992, | contacted Sr. Pat and
informed her that | was contenplating applying
for another admnistrative position. | asked
her how I could prepare prospective enployers in
talking to ny references. At this point, Sr.
Pat told nme, "Drop Fr. Radecki from your
resune. "

(15) On information and  belief, I al l ege that
Fr. Radecki gave me a bad recommendation when
talking to Sr. Pat in retaliation for ny union
activity, particularly nmy spearheading the Karen
Hayward gri evance and arbitration.

(16) In light of the previous information, | allege
that Fr. Radecki violated Article Ill, Article V
section 1, Article VI section 1 and Article WV
section 2 of the 1987-88 Prenontre Master
Contract were violated as well as the sections
cited in subsection 2 of this conplaint of the
W sconsi n Enpl oyment Peace Act.

Prior to hearing, Respondents filed a notion to dismss with the Exan ner
asserting inter alia that the conplaint was untinely filed. The parties filed
to the tineliness issue and on February 5, 1993, the Exaniner
di sm ssed the conplaint as untinely fil ed.

briefs as

In his decision, the Exam ner reasoned:

The central issue regarding tineliness is when
the one-year period for filing the conplaint began to
run. Section 111.07(14), Ws. Stats., provides that
"the right of any person to proceed under this section
shall not extend beyond one year from the date of the
specific act or unfair |abor practice alleged".

Respondent contends sinply that the conplaint
entirely concerns acts which occurred prior to one year
before the Cctober 12, 1992 filing of the conplaint.
Respondent argues that Conplainant's dating of the
al l eged act from January 10, 1992 is erroneous, because
there is nothing about that date which justifies
running the time limt fromit.

Conpl ai nant contends that wunder Quzniczak vs.
State of Wsconsin 2/ the Conmission's standard for
interpreting the tinmeliness of a conplaint is whether
the conplainant knew or had a reasonable basis for
knowi ng of the conduct alleged to violate the act prior
to one year before the conplaint was filed.
Conpl ai nant cites a nunber of other cases referred to
in Quzniczak, for the sane principle. In Quzniczak
itself, Conplainant points out, the Conmi ssion stated
inter alia that "our decision in Johnson 3/ was
consistent with our general holdings that the statute
of limtations begins to run once a conplainant has
know edge of the act alleged to violate the statute."

Johnson, however, was a case in which the

2/ Deci sion No. 26676-B, (WERC 4/91).

3/ Johnson vs. AFSCVE Council 24, Dec. No. 21980-C, WERC, 2/90.
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Conmi ssi on uphel d an exami ner's decision to dismss for
unti nel i ness. The Conmi ssion distinguished Quzniczak
from Johnson on the ground that in Quzniczak the
Conpl ai nant coul d not be expected to have known of the
non- paynent of pension funds conplained of at the tine
Respondent ceased to nmake such contri butions.

Quzni czak stands for the ©proposition that
conceal ment of an act tolls the statute of limtations,
a wdely-accepted principle and the other of
Conpl ai nant's grounds for claimng an exception here.
The untineliness question therefore turns on two
poi nts: Whet her Conpl ai nant reasonably could have
known of the alleged unlawful act in or about August,
1991 or before, and whether a respondent in such a case
could toll the statute of limtations by |ying about
notives for an unfavorabl e recommendati on.

This requires picking apart the nature of the
act conplained of, to determine what its essence is.
Here, the substantive allegation is to the effect that
Fat her Radecki attenpted to blacklist Conplainant on
the basis of his prior union activity, and later lied
about it.

To accept Conplainant's reasoning would expose
the statute to an extraordinary extension of
traditional concepts of tineliness. The fact is that
nost of the respondents who have been adjudged guilty
of unfair l|abor practices over the years have denied
such offenses, and in particular denied that their
reasons, for conduct such as the discharge of a union
adherent, were nmotivated by the union activity
i nvol ved. The "fraud and conceal ment" upon which
Conplainant relies as a standard for tolling the
statute of limtations surely cannot therefore be so
all-inclusive as to incorporate lies about notivation

If the act itself is known to the conplainant, that is
enough to nmeet the Quzniczak standard as well as the
inplications of all of the cases cited therein. To go
further than GQuzni czak has woul d arguably allow certain
types of case to be brought indefinitely, so long as a
gi ven respondent denied that the case had nerit.

For these reasons, | conclude that even applying
the relatively liberal Quzniczak standard, Conplai nant
had reason to know of "the act conplained of" at |east
by August 17, 1991. The Cctober 12, 1992 conplaint is
therefore dismssed as untinely.

Conpl ai nant Schwartz asserts the Exami ner erred by concluding the statute
of limtations began to run no later than August 17, 1991, when Schwartz knew
he had received an unfavorable reference from Radecki . He contends that when
reaching this conclusion, the Exam ner inproperly failed to assune the facts
alleged by Conplainant were true and instead nade assunptions which were
unwarranted in light of: (1) the Catholic Church's support of workers' right to
uni oni ze; (2) Schwartz's prior positive relationship with Radecki and Radecki's
prior favorable recomendations; and (3) Radecki's coment about |ack of
experi ence.

-5- No. 27550-B



Conpl ai nant Schwartz further contends that the Exam ner shoul d have given
Schwartz the opportunity to establish that he did not know of Radecki's prior
recommendation until January 10, 1992.

Lastly, Schwartz argues that because Radecki concealed his wongful
conduct, Respondents should be precluded from asserting the statute of
[imtations as a defense. He cites Peters v. Kell, 12 Ws. 2d 32 (1960) and
Judge Randa's holding in MIwaukee Board of School Directors, Dec. No. 21050-D,
(Grcx MIlw, 10/84), in this regard.

Gven the foregoing, Schwartz asks the Commission to reverse the
Exam ner.

Respondents urge the Conmission to affirm the Exam ner. They contend
that the Exanminer properly rejected Conplainant's attenpt to avoid the imnpact
of the one-year statute of limtations applicable to this case. Respondent s

argue Conpl ai nant has not presented any persuasive basis for concluding that
the one year statute had not expired when the instant conplaint was filed.

DI SCUSSI ON

We have reversed the Exam ner because we do not share his opinion that
Conpl ai nant knew or reasonably shoul d have known 4/ of Father Radecki's all eged
unfavorabl e verbal reference prior to Conplainant's January 10, 1992
conversation with Sister Bogenschuetz.

As quoted earlier herein, the Exam ner determ ned that:

Conpl ai nant admittedly knew that he had received
an unfavorable reference from soneone, as early as
August 12, 1991. By August 17, 1991 he had identified
t he source of t he unf avor abl e ref erence as
Fat her Radecki . The sole inference to be drawn from
Conpl ai nant's January 10, 1992 conversation with Sister
Bogenscheutz was that the content of the unfavorable
ref erence may have been nor e per sonal t han
Fat her Radecki previously adnmtted to.

For purposes of this discussion |I wll assune
that the statenent nmade by Sister Bogenscheutz in
January, 1992 was of the "snoking gun" variety, and
amounted to a clear indication of disparate treatnent
in enpl oyment reconmendati ons based on union activity.
Even wth this assunption, however, Conplainant's
theory still ignores the fact that the core of the acts
conpl ai ned of were known to himby August 17, 1991.

By that date, Conplainant knew or had reason to
know that he had been turned down for a job, that the
basis for doing so was unfavorabl e references, and that
one specific source of such an unfavorable reference

4/ See AFSCME Council 24, Dec. No. 21980-C (WERC, 2/90), aff'd Dec.
No. 21980-E, Case No. 90-Cv-D16842 (GrC MIw 6/91), aff'd Case No. 91-
2324 (CtApp 6/93 unpublished), petition for review Ws. Sup.C., and
State of Wsconsin, Dec. No. 26676-B (VERC, 4/91).
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was his former supervisor. For a conplainant, in these
circunstances, not to be consider the possibility that
such an unfavorable reference mght be related to his
former union activity not only belies the other
al | egati ons Conpl ai nant has nmade [including that Father
Radecki had previously recommended him for other forns
of enploynent], but also relies on the inplied
contention that if a respondent lies about its notive
for an act, the statute of limtations is tolled until
a conpl ai nant acquires the necessary evidence to prove
that the act was committed for an unlawful notive.

W do not agree that by August 17, 1991, the facts alleged provided Conpl ai nant
with a reasonable basis for knowi ng about Radecki's allegedly unfavorable

reference. In our view, in August, 1991, Conpl ai nant knew he had not received
the job for which he had applied but had no reasonabl e basis for know ng about
an unfavorable verbal reference. It is the alleged unfavorable reference which
allegedly violated the Peace Act. In August, 1991, Conplainant could

reasonably have assuned that Radecki had provided him with a strong
recommendation but that the successful applicant had received a stronger
recommendati on and had administrative experience. Absent Sister Bogenschuetz's
January, 1992 advice to Conplainant that he not list Father Radecki as a
reference on future job applications, Conplainant had no reasonable basis to
concl ude that Father Radecki's recommendation was allegedly | ess than positive.

W regard the facts of this case as unique. They do not, for instance,
i nvol ve the alleged discrimnatory term nation of an enploynent relationship in
whi ch the conplainant is clearly aware of the negative act taken by respondent.
Nor do they involve a union refusal to arbitrate a grievance where, as in
AFSCME Council 24, the enploye is aware of the negative act although not
necessarily the notivation. |In the instant case, there is no record basis for
us to inpute know edge of the act to the Conplainant. Conplainant here had no
suspicion that Father Radecki had allegedly provided him with a less than
satisfactory recomendati on.

Whet her or not Father Radecki in fact gave Conplainant a negative
reference, and, if so, whether that reference was based on Conpl ai nant's union
activity has yet to be determ ned. The Conplainant still has the burden of

denonstrating these contentions at an evidentiary hearing, should the Exani ner

conclude that the remai ning defenses posed by Respondents in their Answer |ack
merit.

Dated at Madi son, Wsconsin this 17th day of August, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

Conmi ssioner WIlliamK. Strycker did not participate.
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