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Appear ances:

M. Patrick J. Coraggio, Labor Consultant, Labor Association of
W sconsi n, Inc., 2825 North Mayfair Road, Wauwatosa, Wsconsin 53222,
on behal f of the Forest County Deputy Sheriffs' Association.

Ruder, Ware & Mchler, S.C., Attorneys at Law, by M. Dean R Dietrich,

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER DI SM SSI NG PETI TI ON

On May 26, 1992, the Forest County Deputy Sheriffs' Association filed a
petition requesting that the Wsconsin Enployment Relations Commission clarify
the bargaining unit of the Forest County Sheriff's Departnent to include
certain positions on the basis that they are regular part-tine enployes and
share a community of interest with the full-tine enployes in the existing
bargaining unit represented by the Association. Forest County opposed the
petition. A hearing on the petition was held on Septenber 8, 1992 in Crandon,
W sconsin before Examiner David E. Shaw, a nenber of the Commission's staff. A
stenographic transcript was nade of the hearing and post-hearing briefs were
submitted by Novenber 23, 1992. The Conmi ssion, having considered the evidence
and the argunents of the parties, and being fully advised in the prenises,
makes and i ssues the follow ng

FI NDI NGS OF FACT

1. Forest County, hereinafter the County, is a nmunicipal enployer
having its principal offices |located at 200 East Madison Street, Crandon,
W sconsin 54520. The County maintains and operates the Forest County
Sheriff's Departnent.

2. The Forest County Deputy Sheriffs' Association, hereinafter the
Association, is a labor organization with its offices located in Crandon,
Wsconsin 54520. The Association and the County are party to a collective
bargai ning agreement covering the period of 1991 through 1992 and said
Agreenment contains the follow ng Recognition O ause:
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ARTI CLE |
RECOGNI TI ON_ AND REPRESENTATI ON

Section 1.01: The County hereby recognizes the
Associ ation as the exclusive bargaining agent for all
the Forest County full-tinme Deputies, Investigator and
Deputized Steno-Cerk, (excluding the Sheriff, elected
officials, supervi sors, managers and confidenti al
enpl oyees) hereinafter called the Association for the
purpose of bargaining collectively on the natters
pertaining to wages, benefits and working conditions.

Section 1.02: The Association shall be
represented in all such bargaining or negotiating with
the County by such person or conmittee as the
Associ ati on may deem advi sabl e.

The Department currently enploys ten full-tine enployes who are in the
bargaining unit described above as well as approximately 26 "part-time"
enpl oyes. 2/ The Association has petitioned for the inclusion of five of
those part-tine enployes in the bargaining unit and the County has contested
the petition.

3. The Association was voluntarily recognized by the County in the
early 1970's as the exclusive bargaining agent for the full-time deputies in
the Departnment. At that tine, there were approximately five or six full-tinme
deputi es and approxi mately f our part-tine deputies in the Department. At the
time, there were not enough full-tine deputies to cover two or three days in
the week and the sanme four individuals were enployed on a weekly basis to cover
those days. Currently, there are approxinately 26 part-tine enployes utilized

by the Departnent. The part-tine deputies are classified as either Level |
(certified in law enforcenent) or Level Il (non-certified). Those classified
as Level | may be assigned to work alone. The Association has petitioned for
the inclusion of the following five part-tine deputies: George Ison, GCeorge
Stanmper, Thomas Tallier, John Thornton and Steven Wber. Al of those
individuals are certified in law enforcement and are classified as Level |
officers on that basis. They are assigned the sanme duties as the full-tine

officers and wear the same uniform with the exception that instead of having
the Department insignia on both shoul ders, they have the American flag insignia
on one shoulder. Level | part-time officers are paid $7.67 an hour while full-
time deputies are paid $1914.98 a nonth, as of July 1, 1992. The part-tine
officers receive no benefits other than retirement if they work 600 hours in a
year. The part-tinme officers are used to fill in on regular shifts when full-
time officers call in sick, are on vacation, are using their 110 hours of Kelly
time that they receive each year or are otherw se unavailable and the other
full-time officers have turned down the opportunity to work the overtine.

Part-time officers are also used for the weekends and the Mnday following if
that is a court day, and also for the Brush Run, a local event which occurs

twice a year. A regular shift is 12 hours, but a weekend shift is only ten
hours and a park patrol shift (weekends through a contract with the National
Forest Service) is four hours. The five individuals in question worked the

foll owi ng nunber of hours for the year 1991 and up to May 6 in 1992:

2/ The use of the term "part-tine" in these Findings and Discussion is
intended to refer only to their status as other than "full-tinme".
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1991 1992 (To 5/6/92)

| son 1641.5 286
Stanper, G  465.5 124.5
Tallier, T. 533.5 136.5
Thor nt on 629 112
Weber 192.5 108

The part-time officers are overseen by Captain G bson and Lieutenant W] son,
who are full-time. The part-time officers hold rank apart fromthe full-tine

officers, i.e., there is a part-tinme captain and part-tine |ieutenant who do
not possess authority over the full-time officers. Wen the part-tine officers
work with the full-time deputies, they report to the latter. The part-tine
officers meet approximately once a nmonth to decide who wll receive the

schedul ed part-tine work for the comng nonth and then that list is turned in
to the Chief Deputy by the part-tine captain or |ieutenant and the assignments
are generally nade on that basis, wunless it is determined that other
i ndi vidual s need to be assigned.

4. The Association and the County have voluntarily agreed to a
bargai ning unit consisting only of the full-time officers in the Departnment and
have not agreed to include the part-tine officers in the bargaining unit.

Based on the foregoing Findings of Fact, the Conmi ssion makes and issues
the follow ng

CONCLUSI ON OF LAW

A unit clarification petition is not an appropriate neans by which to add
any regular part-tine sworn enployes of the Forest County Sheriff's Departnent
to the bargaining unit set forth in Finding of Fact 2.

Based upon the foregoing Findings of Fact and Conclusion of Law, the
Conmi ssi on nmakes and i ssues the foll ow ng
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ORDER 2/

The petition for unit clarification to include certain part-tine officers

in the Forest County Sheriff's Departnent in the bargaining unit represented by
the Association is hereby dism ssed.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 5th day of February,
1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

K. Strycker /s/
K

Wl
WTI Strycker, Comm ssioner

2/

Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont ested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(Footnote 2/ continues on the next page.)
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(Foot

Not e:
Commi
this

note 2/ continues)

(a) Proceedings for review shall be instituted by serving a petition
therefore personally or by certified nmail upon the agency or one of its
officials, and filing the petition in the office of the clerk of the
circuit court for the county where the judicial review proceedings are to
be held. Unless a rehearing is requested under s. 227.49, petitions for
review under this paragraph shall be served and filed within 30 days
after the service of the decision of the agency upon all parties under s.
227.48. If a rehearing is requested under s. 227.49, any party desiring
judicial review shall serve and file a petition for review within 30 days
after service of the order finally disposing of the application for
rehearing, or within 30 days after the final disposition by operation of
| aw of any such application for rehearing. The 30-day period for serving
and filing a petition under this paragraph comences on the day after
personal service or muiling of the decision by the agency. If the
petitioner is a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except that if the
petitioner is an agency, the proceedings shall be in the circuit court
for the county where the respondent resides and except as provided in ss.
77.59(6) (b), 182.70(6) and 182.71(5)(g). The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresident. |If al
parties stipulate and the court to which the parties desire to transfer
the proceedings agrees, the proceedings nay be held in the county
designated by the parties. |If 2 or nore petitions for review of the sane
decision are filed in different counties, the circuit judge for the
county in which a petition for review of the decision was first filed
shall determ ne the venue for judicial review of the decision, and shal
order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's interest,
the facts showing that petitioner is a person aggrieved by the decision,
and the grounds specified in s. 227.57 upon which petitioner contends that
t he deci sion should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, wupon all parties who appeared before the agency in the

proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of
ssion service of this decision is the date it is placed in the mail (in
case the date appearing inmediately above the signatures); the date of

filing of a rehearing petition is the date of actual receipt by the Conm ssion

and
recei

the service date of a judicial review petition is the date of actua
pt by the Court and placenent in the nmail to the Conmi ssion.
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FOREST COUNTY (SHERI FF' S DEPARTMENT)

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ON OF LAW AND ORDER DI SM SSI NG PETI TI ON

The Association has petitioned for the inclusion of the five part-tine
officers in the Forest County Sheriff's Departnment who have worked the nost
hours during 1991 through May 6, 1992. The County has opposed the petition to
include the part-tine officers.

POSI TI ONS OF THE PARTI ES

Associ ati on

The Association notes the history of the voluntary recognition of the
Association as the bargaining agent for the unit consisting of all full-tine
deputies in the Departnent and asserts that the issue of part-time enpl oyes was
not addressed at the tine. Since the Association was recognized in the 1970's,
ci rcunmst ances have changed and the nunber of part-tine enployes utilized in the
Departnent has greatly increased since that tinme from approximately four to
twenty-six. The use of part-time deputies has become an integral part of the
operation of the Departnent and it could not function wthout part-tine
enpl oyes. Further, the use of part-time deputies is addressed in the parties'
bar gai ni ng agr eenent.

The Association also asserts that it is appropriate to include the part-
time enployes in the current bargaining unit. The part-time officers do the
sane work as the full-time enployes, are trained the sane and work side-by-side
with full-time enployes. They have the same supervision and wear the sane
uni f or ms. The part-tine enployes are used on a regular basis both for road
patrol and in the jail/dispatch center. Cting the Commission's test for
determining the appropriate bargaining unit, the Association asserts that the
foregoing satisfies those criteria, especially the "comunity of interest”
criterion. Also, the Commi ssion has held that enployes who possess the power
of arrest are appropriately included in the same bargai ning unit.

Cting the Conmission's decision in Mnitowc County, Dec. No. 8152-]
(WERC, 11/90), the Association asserts that these five individuals neet the
test of regular part-tine as set forth in that decision, and notes that
enpl oyes working on an "as-needed" basis have been held to constitute regular
part-tine enployes "where the need of the Enployer for the enploye has been
regul ar."” The five individuals requested have worked on a part-tine basis for
the Departrment from anywhere from four to nineteen years and that type of
tenure cannot be considered casual or tenporary. Further, the nunber of hours
those individuals have worked over the last tw year period cannot be
considered de minims. As in Manitowoc County and in the Village of Poynette,
Dec. No. 26744, 26745 (WERC, 1/91), the part-tine enployes should be accreted
into the existing unit of full-tinme enpl oyes.

The Association asserts that it would be appropriate to anend the
Recognition O ause to include the regular part-time enployes in the bargaining
unit. Wiile the Commission has been reluctant to anmend a voluntarily-
recogni zed unit except in certain specific circunmstances, two of those
exceptions apply in this case. First, the five part-tinme enployes have been
i npacted by the substantial increase in the use of part-time enpl oyes over the
past 17 years. The use of part-tinme enployes has increased, while the nunber
of full-time deputies has remained nore or less constant. The increased use of
part-tine deputies has detrinentally inpacted on the full-tine enployes'
ability to inprove their wages, hours and conditions of enploynent and has
simlarly inpacted on the part-tine enployes in that sane regard. Secondl vy,
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MERA gives regular part-tinme enployes the right to organize and otherw se
exercise their rights under that |aw. Gven their comunity of interest with
the full-time enmployes, the sinmlarity in functions, duties and skills, comon
supervision and wuniforms and the sane training, «certification and |aw
enf orcement recognition, powers of arrest, comon workplace and their desire to
i nprove their wages, hours and conditions of enploynent, it would be repugnant
to MERA to conclude otherwise than that the five part-tine enployes are
"muni ci pal enpl oyes" who should be included in the existing bargaining unit.
The Association further concludes that if it were found that the part-tine
enpl oyes woul d constitute a separate unit of their own, Forest County would be
the only county out of all 72 counties in the state to have two | aw enforcenent
units for the same municipal enployer. That result would constitute undue
fragmentation and therefore would al so be repugnant to MERA.

County

The County takes the position that the Association's petition is barred
by the parties' prior agreenent to exclude part-tine/on-call deputies fromthe
bargaining unit. It is well-established that the Conmi ssion will not authorize
the expansion of an existing bargaining unit to include positions the parties
mutual |y agreed to exclude. Citing, Md-State Vocational, Technical and Adult
Education District, Dec. 14526-A (WERC, 5/85) and West Allis - Wst MIwaukee
School District, Dec. No. 16405-C (WERC, 1/89), the County asserts that the
criteria applied by the Commssion in deciding when it wll not alter a
voluntarily-recognized unit apply in this case. First, part-time positions
were in existence when the County voluntarily recogni zed the Association in the
1970' s. Secondly, the unit description excludes the positions in question.
The parties voluntarily agreed that only full-tinme deputies would be included
in the bargaining unit. This is reflected in both the Preanble and the
Recognition Clause in the parties' |abor agreenent. Further, review of the
agreenment's provisions denonstrates that it was the parties' intent to only
apply it to full-tine deputies. Third, the County opposes the expansion of the
agreed-upon bargaining unit. Fourth, the prior exclusion was not for statutory
reasons, but was sinply by the parties' nutual agreenent. Fifth, the existing
unit excluding the on-call deputies would not be repugnant to the provisions of
MERA. There are substantial differences between the working conditions of the

on-call deputies versus the full-time deputies. Sixth, there has been no
intervening event which has materially affected the status of the on-call
deputi es. To the contrary, the evidence indicates the County has been
utilizing on-call deputies in the sane manner as it has in the past.

Therefore, the petition should be di sm ssed. Further, the petition should be
di sm ssed on the grounds of equity. The parties having previously nutually
agreed to exclude the on-call deputies from the bargaining unit, it would be

unfair to now permt the Association to include those individuals in a
proceeding such as this. To do so would allow the Association to unilaterally
abrogate the collective bargai ni ng agreenent.

Next, the County asserts that the "on-call" deputies are tenporary or
casual enployes and that it would therefore be inappropriate to include themin
the existing bargaining unit. The County cites a nunber of Conmi ssion

decisions for the proposition that tenporary or casual enployes should not be
included in a bargaining unit consisting of regular full-tine and regul ar part-
time enployes. The Conmission has consistently held that on-call enployes are

tenporary or casual enployes. In determining tenporary status, the prinary
factor to be considered is the individual's "reasonable expectation of
continued enploynent.” Citing, Mnitowc County, Dec. 15250-B (VWERC, 9/77).

In determ ning whether an individual is a "casual enploye", the Conmm ssion has
held that the primary factor to be considered is the regularity of enploynent,
rather than the number of hours worked. CGting, R chland County, Dec. No.
11484 (WERC, 12/72); City of Onal aska, Dec. No. 20509 (WERC, 4/83); and Madi son
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Metropolitan School District, Dec. No. 14814-C (WERC, 8/78). Oher factors to
be considered are whether the individual has the right to accept or reject work
when offered; whether there is a sufficient comunity of interest with the
other regular enployes based upon simlarity of job functions, wages, and
condi tions of enploynment; and whether there are defined work periods and work

hour s. Cting, Qaukee County, Dec. No. 22667 (WERC, 5/85); Madison
Metropolitan School District, Dec. No. 6746-C, 14161-A (VERC, 1/77). An
i ndi vidual performing functionally sinmlar work to the other bargaining unit
enpl oyes may still be found to be tenporary or casual and properly excluded

fromthe unit. Cting, Gty of Appleton, Dec. No. 16090-A (WERC, 9/78).

The County also finds the facts in this case simlar to the facts in a
number of cases where on-call officers with the right to decline work and who
had not worked a significant nunber of hours on a reasonably regul ar basis were
held to be "casual" enployes. Gty of MIton, Dec. No. 13442-A (WERC, 6/83);
Mani towoc County, Dec. No. 18351-A (WERC, 3/83); Gty of Medford (Police
Degartrrent;, Dec. No. 16846 (WERC, 2/79); and Village of ©Munt Horeb (Police

Departnent), Dec. No. 19188 (WERC, 12/81). In this case the five on-call
deputies in question work on an on-call or as needed basis. The hours vary

fromnonth to nonth and season to season. Looking at the hours worked by the
five individuals in 1992 by the time of hearing, the County asserts that the
hi ghest hours worked equated to only 19% of the regular work hours for the
period. For each of those individuals there were nonths when they did not work
at all and nmonths when they only worked one or two days. The County al so notes
that the hours in 1992 have decreased from the hours those individuals worked
in 1991. The on-call deputies are scheduled to work on an "as avail able"
basis. The County does not control which on-call deputy may work a particul ar
vacant shift or the nunber of hours the on-call deputy may work in the
specified time period. They are totally free to reject the work when it is
offered and there have been tines when all of the on-call deputies have done
so, and the Chief Deputy has had to assign a full-time deputy to the work. The
on-call deputies may terminate their enploynent at any tinme without notice or
penalty and could do so by not scheduling thenselves to work. Further, they
are not guaranteed a specific nunber of work hours in a set tine period. Wth
the exception of the "kelly days", under the |abor agreement, all overtine tine
nmust first be offered to the full-tinme deputies. If the full-time deputies
accepted the overtime work on a nore regular basis, there would be less work
for the on-call deputies. There is also no guarantee that any specific on-cal
deputy will automatically be used to work. Rather, it is the on-call deputies
thensel ves who determine who will work and when as to the work avail able.
Thus, they do not possess a reasonabl e expectation of continued enploynment or
regul ar enpl oynent and shoul d be considered tenporary or casual enpl oyes.

The County also asserts that the wages and conditions of enploynent of
the part-timers differ substantially fromthose of the full-time deputies. The
full-tinme deputies are paid on a nonthly basis while the on-call deputies are
paid per hour and do not receive any of the benefits received by the full-tine
deputies. The full-tine deputies work pre-determ ned schedul ed hours while the
on-call deputies determine their own work hours. Wiile the Sheriff supervises
both full-tinme and on-call deputies in the Departnent, the on-call deputies are
al so supervised by the full-time deputies. Thus, the on-call deputies do not
share a comunity of interest with the full-time deputies and it would be
i nappropriate to include the on-call officers in the existing bargaining unit.

Creating a separate bargaining unit of on-call deputies would, therefore, not
result in undue fragnentation

The County disputes the Association's argunment that the parties' prior
agreenent to exclude part-tine or on-call deputies should not be honored. Wy
the on-call deputies were excluded from the wunit consisting of full-tinme
deputies is irrelevant to the dispute. What is relevant is that at the tine
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the parties did agree to exclude the part-time deputies, and that agreenent has
been honored for over 22 years. During that tine, the parties have negoti ated
nurer ous | abor agreenents based upon that agreenment. The County al so disputes
that there has been any intervening event that has materially affected the
status of the on-call deputies. Wile the nunber of on-call deputies has grown
since the parties voluntarily agreed to the bargaining unit, the County stil
only uses four or five on any type of frequent basis. The fact that the tota
number designated as on-call deputies has grown over the years hardly
establishes the intervening event naterially affecting their status or that of
t he bargaining unit enpl oyes.

DI SCUSSI ON

The parties correctly cite Commission case law that in a unit
clarification proceeding, the Commssion will not alter the voluntarily agreed
upon conposition of a bargaining unit over the objection of one of the parties
to said agreenent unless:

1. The position(s) in dispute did not exist at the
time of the agreenent; or

2. The position(s) in dispute were voluntarily
i ncluded or excluded from the unit because the
parties agreed that the position(s) were or were
not supervisory, confidential, etc.; or

3. The position(s) in dispute have been inpacted by
changed circunstances which materially affect
their unit status; or

4. The existing unit is repugnant to the Act. 3/

The Association asserts that exceptions 3 and 4, above, apply in this
case.

Regardi ng exception 3, the Association contends that the County has
substantially increased its use of part-time deputies in the Sheriff's
Department since the parties agreed upon the make-up of the bargaining unit,
and that this has materially affected the wunit status of the part-tine
enpl oyes. We di sagree. In this case, the part-tine deputy positions remain
part-tine and the scope of the bargaining unit remains "all the Forest County
full-time Deputies, Investigator and Deputized Steno Cerk. . ." (enphasis
added). Wiile the fact that the County utilizes nore part-tine deputies than
it did at the tine the parties agreed to the definition of the unit mght have
sone inpact upon the full-time enployes, that does not affect the unit status
of the part-time deputies, i.e., they have not de facto become "full-time".

As to the issue of whether the existing unit is repugnant to MERA, the
Association correctly argues that only one wunit of regular sworn |[|aw

3/ Cty of Sheboygan (Water Departnent), Dec. No. 7378-A (VERC, 5/89);
Howar d- Suam co School District, Dec. No. 23639-A (WERC, 10/89); Gty of
Geenfield, Dec. No. 25646-A (WERC, 7/90); Manitowoc County, Dec
No. 7116-C (VERC, 11/91).
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enf orcement enployes is appropriate. 4/ Thus, if the Association (or any other
union) w shes to represent any regular part-tine sworn Departnment enployes,
such representation nust occur in the confines of a "regular full-tine and

regul ar part-tine" |aw enforcenent unit. However, where, as here, the parties
have

4/ Gty of Marshfield, Dec. No. 25700-A (WERC, 10/92).
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voluntarily agreed to the exclusion of part-time enployes, the Association can
only acquire representative status for regular part-tine enployes through an
el ecti on proceedi ng. 5/

Thus, we have dism ssed the unit clarification petition.

Dat ed at Madi son, Wsconsin this 5th day of February, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COW SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner

5/ The Association could either file an accretion election petition as to
regular part-time enployes or timely file an election petition in the
overal|l unit. Stevens Point Schools, Dec. No. 7713-A (VERC, 8/89).
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