STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

BROM COUNTY SHELTER CARE EMPLOYEES
LOCAL 1901-F, AFSCVE, AFL-CI QO

Conpl ai nant , Case 482
: No. 48350 MP-2659
VS. : Deci si on No. 27553-D
BROM COUNTY,
Respondent .
Appear ances:

M. Janes E. Mller, Staff Representative, Wsconsin Council 40, AFSCME,

T AFL-CI O 936 PilgrimWay #6, Geen Bay, Wsconsin 54304, appearing
for Brown County Shelter Care Enployees Local 1901-F, AFSCMVE,
AFL-CI O referred to bel ow as the Union.

M. John C. Jacques, Assistant Corporation Counsel, 305 East Walnut,

T P. O Box 23600, Green Bay, Wsconsin 54305-3600, appearing for
Brown County, referred to below as the County.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

The procedural history of the conplaint until Decenber 8, 1993, is

summarized in Brown County, Dec. No. 27553-B (MlLaughlin, 12/93). The
procedural history of the conplaint from Decenber 8, 1993, through January 31,
1994, is summarized in Brown GCounty, Dec. No. 27553-C (WERC, 1/94). O
February 14, 1994, | issued a Notice of Hearing setting hearing for March 29,
1994, On February 21, 1994, the County filed a Mtion to Dismss the
conplaint. In aletter to the parties dated February 22, 1994, | stated:

| wite to confirm receipt of the County's Mtion to
Di smi ss. Argunent and evidence on the Mtion nay be
presented at the March 29, 1994 hearing. | will affirm
the County's statenent that their participation at the
hearing wll not be considered "a waiver of any .

def enses previously asserted in this matter."

Hearing on the nmatter was held on March 29, 1994, in Geen Bay, Wsconsin. A
transcript of that hearing was provided to the Conm ssion on April 20, 1994.
The parties filed briefs and reply briefs by July 14, 1994,

FI NDI NGS OF FACT

1. Brown County Shelter Care Enpl oyees, Local 1901-F, AFSCME, AFL-CQ
(the Union) is a |abor organization which maintains its offices in care of 936
PilgrimWy #6, Geen Bay, Wsconsin 54304.

2. Brown County, (the County) is a nunicipal enployer which naintains

its offices at 305 East Walnut, P.O Box 23600, Geen Bay, Wsconsin 54305-
3600.
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3. Brown County, anong its functions, operates Brown County Shelter
Care (the BCSC). Among the services provided by BCSC is the provision of
housi ng for youths requiring social services. The County staffs that housing
twenty-four hours per day, seven days per week, using full-time, regular part-
time and on-call enployes. dients of the BCSC are youths between the ages ten
and eighteen who are having family problens and are involved in the juvenile
court system The Conm ssion conducted an election of the regular full-tine
and regul ar part-tine enpl oyes of what was then referred to as the Brown County
Youth Hone, and certified the results of that election in Decision No. 20337,

issued on April 21, 1983. On-call enmployes did not participate in that
el ection.

4. The County and the Union are parties to a collective bargaining
agreenment which, by its terms, "shall becone effective as of January 1, 1991,
and remain in force and effect to and including Decenber 31, 1992." Anong the
terms of that agreenment are the follow ng:

Article 2. RECOGN TI ON AND UNI T REPRESENTATI ON

The Enployer recognizes the Union as the exclusive
collective bargaining representative for the purposes
of conferences and negotiations with the Enployer, or
its lawfully authorized representatives, on questions
of wages, hours and conditions of enploynent for the
unit of representation consisting of all enployees of
t he Enpl oyer enpl oyed as foll ows:

Al regular fulltime and regular part-tine
nonpr of essi onal enpl oyees of the Brown
County Shel ter Car e, excl udi ng
supervi sors, confidential, manageri al ,
executive, professional and probationary
enpl oyees and all other enployees of the
Enpl oyer as certified by the Wsconsin
Enpl oyment Rel ati ons  Conmi ssi on, dat ed
April 21, 1983.
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ARTI CLE  25. GRI EVANCE PROCEDURE - DI SC PLI NARY
PROCEDURE

Any grievance or msunderstanding which may arise
bet ween the Enpl oyer and an enpl oyee (or enpl oyees) or
the Enmployer and the Union, shall be handled as
foll ows:

STEP ONE: The aggrieved enpl oyee, the Union Committee
and/or the Union representative shall present the
grievance wthin fourteen (14) calendar days of
know edge of occurrence to the Administrator.

STEP TWO. If a satisfactory settlenent is not reached
as outlined in Step One within one (1) week, the Union
Conmittee and/or the Union Representative shall present
the grievance to the Personnel Director

STEP THREE: If a satisfactory settlenent is not
reached as outlined in Step Two, either party desiring
arbitration nust submt a request that the matter be
submitted to arbitration .

DI SM SSAL: No enpl oyee shall be discharged except for
just cause . . . Any enployee who has been discharged
may use the grievance procedure .

Attached to this collective bargaining agreenent is a series of nenoranda of
under st andi ng. One of those nenoranda governs "On-Call Enpl oyees.” That

nmenor andum of under st andi ng (the Menorandum) reads thus:

The following agreement has been reached between
AFSCVE, AFL-CI O representing Shelter Care enpl oyees,
and Brown County. For the purposes of this menorandum
of understandi ng, on-call enployees shall be considered
as a separate bargaining unit associated with Local
1901F.

1. DEFI NI TI ON:
An on-call enployee shall be defined as a
qualified individual hired for the purpose of
relief cover age (sick, vacati on, per sonal

| eaves, etc.) of a regular fulltine or regular
part-tine position(s), or a tenporary posting
needed for special staffing requirements to neet
facility needs.

2. PROBATI ONARY PERI OD:

A An  on-call enpl oyee  shall serve a
probationary period of 416 worked hours or
3 nonths (whichever is later) to be
calculated from the date of hire or
transfer to on-call status. Probati onary
period conpletion or a partially conpleted
period in a regular fulltine or regular
part-tine posted position of Local 1901F
shal | be transferrable to nmeet this
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requirenent.

B. A conpleted 416 worked hours probationary
period of an on-call enployee shall be
transferable to a regular part-time or
regular fulltine posted position of Local
1901F. A second probationary period with
a posted position of Local 1901F shall not
be needed to be served. Such an
i ndividual shall be required to serve a
fourteen (14) day trial period according
to Article 23 (Seniority) of t he
bar gai ni ng agreenment with Local 1901F.

C Currently enployed individuals classified
as on-cal | enpl oyee  shall serve a
probationary period of 416 worked hours
commenci ng on date of hire.

SENI ORI TY:

An on-call enployee shall accunulate tenporary
seniority according to actual hours worked per
payrol|l period. The formula shall be:

BENEFI TS:

Fringe benefits and/or other benefits not |isted
in this nenmorandum of understanding shall not be
avai l abl e to on-call enpl oyees.

VWAGES:

It is understood that night shift differential
and overtime pay are considered wages and
therefore, on-call enployees wll receive night
shift differential and overtime pay when they
qual i fy under the | abor agreenent |anguage.
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6. TEMPCORARY PCSTI NGS:

B. Tenpor ary posti ngs shal | be awarded
according to necessary qualifications and
seniority in the follow ng order:

1. Regul ar fulltime and part-tinme
nenbers of Local 1901-F

2. On-cal | enpl oyees

3. I ndi vi dual s out si de of t he

enmpl oynent of the Facility

Thi s menmor andum of under standi ng has been agreed to in
whol e as a part of the bargaining process of the |abor
contract with Local 1901F.

5. On-call enployes do not pay union dues, and the Union naintains no
i ndependent financial or adnministrative structure for a bargaining unit of BCSC
on-cal | enpl oyes.

6. The Brown County Youth Hone reopened as BCSC in 1988. The Uni on
and the County negoti ated a predecessor to the Menorandum in 1989, and
attached it to the 1989-90 1901-F agreenent. The predecessor to the Menorandum
contai ned what appears as the prefatory paragraph, Sections 1, 2, 4 and the

final paragraph of the Menorandum In the bargaining for the initial
mermor andum covering on-call enployes, the parties specifically addressed
seniority and posting issues. The parties did not, at any tine in the

bargai ning for the Menmorandum or for its predecessor, discuss access of on-call
enpl oyes to the grievance procedure or to the just cause provision contained in
Article 25 of the 1901-F agreenment. During the collective bargaining in 1989,
Debbi e Bownan, the Adm nistrator of BCSC, asked the spokesman for the Union
what should be done about an on-call enploye who had accumul ated roughly
seventy-three hours of work in a one-year period. She believed he knew which
enpl oye pronpted her question. She understood his response to be that the
County should not retain such an enploye on its call-in roster.

7. Julie Sowers worked at the Brown County Youth Hone from 1981 as a
regular, part-time enploye. Her enpl oynent status, when the County reopened
the Youth Home as BCSC, was summarized in a letter, dated Decenber 28, 1987,
from t hen-i ncunbent Personnel Director CGerald Lang to Sowers, which read thus:
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Brown County will be utilizing part-tine enployees in
the (BCSC) facility . . . Shelter Care Adm nistrator
Debbi e Bowran contacted you by tel ephone and di scussed
with you the part-tine Shelter Care Wrker position and

the corresponding work schedule. You declined the
part-tine Shelter Care W rker position because the
schedul e of work hours was not acceptable to you. In
the future it nay be necessary to call a Shelter Care
Wrker in on an "on-call" basis. In that event, it is
understood that you nmay be interested in being "on-
call" if it does not «conflict wth vyour other

activities .

Sowers accepted on-call status, and the County confirmed her enploynent "as an

on-call Shelter Care Wrker" in a letter from its Personnel Departnent to
Sowers dated January 13, 1988. That letter also noted: "As an on-call
enpl oyee, you are not entitled to any fringe benefits.” Sowers was, throughout

her enpl oynent as an on-call enploye, involved in establishing her own interior
desi gn busi ness.

8. While in on-call status, Sowers could be called for work at any
time, on any shift. She was not required to give a reason for turning down
wor K. During the term of Sowers' enploynent as an on-call enploye, the BCSC
enpl oyed three female on-call enployes. Wen it was necessary to call an on-
call enploye, BCSC staff would always call the nobst senior on-call enploye
first. Sowers was the nost senior fenale on-call enploye. |If she declined the
work, the next senior enploye would be called, then the least senior if that
enpl oye declined the work. If no on-call enploye would take the work, BCSC
would fill the work on an overtine basis. If the cause of the underlying
absence requiring on-call coverage was a discretionary |eave request from a

regul ar enploye, the County would, on occasion, deny the leave to avoid the
overtine cost.

9. In April of 1992, Sowers was injured in a car accident. She talked
to BCSC staff about her injuries, but did not formally notify BCSC
adm ni stration of the accident. She asked BCSC staff to continue to call her
because her recuperation was gradual, and she hoped to be able to work shortly
after the accident. She did not, however, feel sufficiently recovered to
confortably accept work until August of 1992. She continued, however, from

April through September of 1992, to be the first female on-call enploye called
when work was avail able. She was aware the County was calling her before other
enpl oyes t hroughout this period.

10. On July 7, 1992, Bowran phoned Sowers at her place of business.
Sowers was busy, and stated she would call back. She did not. On July 8,
1992, Bowran again called Sowers, and insisted they talk about her status as an
on-cal | enpl oye. Bowran told Sowers she was concerned that Sowers had gone
roughly four nonths without accepting any of the hours offered her. She also
informed Sowers she was concerned Sowers had not shown up for four shifts
Sowers had been

- 6 - No. 27553-D



scheduled to work. She also inforned Sowers that Sowers had mnissed two
mandatory staff neetings. She also infornmed Sowers that she had not received
an injury report from Sowers. Sowers supplied that report to Bowran the next
time Sowers worked.

11. From July 8 through Septenber 26, 1992, BCSC offered Sowers hours
for at least forty-three different shifts. Sowers accepted three. Both Bownran
and BCSC staff were concerned with the nunber of hours Sowers accepted and with
the difficulty it posed to call her first for avail abl e hours.

12. On-call enployes are expected to attend, and are paid for
attending, certain staff neetings. Notices of staff meetings are nailed to
enpl oyes, or else BCSC staff phone enployes to advise them of such neetings.
Bowran has verbally reprinmanded enployes for missing these neetings. Sower s
mssed two staff neetings between July and the end of Septenber, 1992. In
March of 1990, Sowers left Bownan a handwitten note stating: "Please excuse
me fromthe staff mg. Mar. 13th as | will be out of town . "

14. BCSC does not have any witten rules governing how many hours an
on-call enploye is expected to work. |If Bowran had concerns with the nunber of
hours an on-call enploye worked, she would counsel the enploye. Prior to

Sowers, each such instance ended with the enploye agreeing to be dropped from
the call in list.

15. In a letter to Sowers dated Septenber 23, 1992, Bownman st at ed:

This letter is to informyou that you are not neeting
the expectations of an on-call worker at Shelter Care.
Therefore, you are being dropped fromthe call-in |ist
ef fective 10/1/92.

Sowers worked at |east one shift follow ng Septenber 23, 1992. She picked this
letter up at BCSC in early Cctober of 1992.

16. On Cctober 12, 1992, the Union filed a grievance regardi ng Bowran's
Sept enmber 23, 1992, letter. The grievance form states the reason for the
grievance was "termination of enployment without just cause." \Wayne Pankratz,
the County's Human Resources Director, responded to the grievance in a letter
dat ed Cctober 30, 1992, which reads thus:

First, we do not believe that the enployee possesses
any rights to the grievance procedure or any other
provi sions of the agreenent. Theref ore her grievance
is not allowable or arbitrable under the agreement. It
is our position that the menorandum of understandi ng
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that is attached to the agreement clearly reflects all
of the provisions and benefits provided to on-call
enpl oyees.

Second, although Ms. Sowers was a regular EPT enpl oyee
and conpleted her probationary status while the
facility was still the Youth Home, we believe when she
was offered regular part-tinme status at the Shelter
Care Facility and declined that regular part-tinme
status, preferring instead to be placed on-call, then
at that point she voluntarily renoved herself fromthe
bar gai ning unit

Third, Ms. Sowers had an autonobile accident in April
of 1992 but did not indicate to the County that she
wanted to be placed on |eave; noreover, she insisted
that she be called even though she fully realized that
she was unable to work thus necessitating her declining
of all work offered. W believe she was m sl eadi ng and
m srepresenting her condition to the County and it was
a serious waste of County enployees' tine when she
needed to be called each tine there was an avail able
position for her, yet only to have her decline the
assi gnnent.

Fourth, on July 7 Ms. Bownan contacted M. Sowers by
phone, but Ms. Sowers was unable to talk. She said she
would call M. Bowran right back. She did not call
back. On July 8 when Ms. Bowran again contacted M.
Sowers by phone, Ms. Bowman clearly articulated to her
four areas of deficiency which she maintained as an
enpl oyer were serious areas of concern. These areas of
concern were:

1. She had declined all hours since March
wi t hout i ndi cating any pr obl ens or
extenuating circumnstances. She also
m ssed her shifts on several occasions.

2. She had missed the last two nmandatory
staff meetings and had still not reviewed

or signed mnutes which had posted for
ei ght weeks.

3. On five occasions she was requested to
conplete and return an injury report from
an incident which occurred March 21, 1992
and as of July 8 the report still had not
been recei ved.
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4. On nmany occasions Ms. Bowran and her staff
have offered M. Sowers hours. She
consistently indicated that she will call
back with an answer yet never responds.
This necessitated calling her and also
causes difficulty throughout the entire
process of covering shifts.

It was after that time when Ms. Sowers again started
working at the facility. However, her attendance
continued to be sporadic, she continued to decline
openings, and she did not attend nandatory staff
nmeetings on Septenber 18 and Septenber 24. Ms. Bowran
did draft a letter indicating to Ms. Sowers that she
would be removed from the on-call 1ist. Ms. Sowers
indicated she never received the first or second
letters that were mailed out but did finally pick up a
copy on Cctober 12. W believe this enployee was given
due notice in July of areas of concern by her
super vi sor. Those areas continued to be concerns
through the month of Septenber. Therefore, we believe
it was appropriate that Ms. Bowran notified Ms. Sowers
that she was being terminated and her nane was being

removed fromthe on-call |ist.
17. The Menorandum is a collective bargai ning agreenment covering BCSC
on-cal |l enpl oyes. Section 4 of the Menorandum denies access of on-call

enployes to any of the benefits listed at Article 25 of the Local 1901-F
agreement .

CONCLUSI ONS OF LAW

1. The Union is a "Labor organization® wthin the neaning of
Sec. 111.70(1)(h), Stats.

2. The County is a "Minicipal enployer" wthin the neaning of
Sec. 111.70(1)(j), Stats.

3. Sowers was, as an on-call enploye of BCSC, a "Minicipal enploye"
wi t hin the neaning of Sec. 111.70(1) (i), Stats.

4. Because Section 4 of the Menorandum denies access of on-call
enpl oyes to the grievance procedure contained in the Local 1901-F agreenent,
Sec. 111.70(3)(a)5, Stats., is an available mechanism to enforce the terns of

t he Menorandum

5. Bowran's renmoval of Sowers fromthe call-in roster did not violate
the Menorandum and thus did not violate Secs. 111.70(3)(a)l or 5, Stats.
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ORDER 1/
The conpl aint is dismssed.
Dat ed at Madi son, Wsconsin, this 13th day of Septenber, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COW SSI ON

By Ri chard B. McLaughlin /s/
Ri chard B. MLaughlin, Exam ner

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nmay authorize a conm ssioner or exam ner
to make findings and orders. Any party in interest who is
dissatisfied with the findings or order of a conm ssioner or
examner may file a witten petition with the commssion as a
body to review the findings or order. If no petition is
filed within 20 days from the date that a copy of the
findings or order of the commi ssioner or examner was nailed
to the last known address of the parties in interest, such
findings or order shall be considered the findings or order
of the commssion as a body unless set aside, reversed or
nmodi fied by such conm ssioner or examiner within such tinme.
If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the sane as prior to the
findings or order set aside. If the findings or order are
reversed or nodified by the conm ssioner or exam ner the tine
for filing petition wth the commission shall run from the
time that notice of such reversal or nodification is nmailed
to the last known address of the parties in interest. Wthin
45 days after the filing of such petition wth the
conmmi ssion, the commission shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part,
or direct the taking of additional testinony. Such action
shall be based on a review of the evidence submtted. |If the
conmmssion is satisfied that a party in interest has been
prej udi ced because of exceptional delay in the receipt of a
copy of any findings or order it nmay extend the tine another
20 days for filing a petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).
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BROMWN COUNTY

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

BACKGROUND

The background of this natter was set forth in Dec. No. 27553-B
(McLaughlin, 12/93), and need not be repeated. The conpl aint asserts County
violations of Secs. 111.70(3)(a)l and 5, Stats., but the parties' argunents
focus on Sec. 111.70(3)(a)5, Stats. Any Sec. 111.70(3)(a)l, Stats., violation
is derivative in nature. The County has again reasserted its Mtion to
Di smiss. That notion poses no i ssues not addressed in prior decisions.

THE PARTIES POSI TI ONS

The Union's Initial Brief

After a review of the procedural background of the conplaint, the Union
contends that Section 2, B, of the Menorandum sheds |ight on the significance
of an on-call enploye's passing the probation period. Section 2, B,
establishes that an on-call enploye who has passed their probation period, and
has moved into a "posted position of Local 1901F," need not serve "(a) second

probationary period." This |language, the Union argues, "does nore than give
on-call enployees access to posting rights, it opens the door to a non-
probationary status wth procedural rights to just <cause in terns of
discipline." Sowers cannot, under any view of the evidence, be considered a

probati onary enpl oye, according to the Union.

As a non-probationary enploye, Sowers had access to just cause
protection, the Union argues, and adds that the County's three stated bases for
the term nation nust be assessed under that standard. The Union then asserts
that Sowers notified the County of the accident that caused the injuries
limting her ability to take hours; that the County had no set rules requiring
an on-call enploye to request a nedical |eave; that the County never clearly
asked her to docunment the extent of her injuries; and that the County had an
i nconsistent, if any, expectation of the nunber of hours to be worked by an on-
call enpl oye. Agai nst this background, the Union concludes the County's
concern for Sowers' failure to take hours cannot supply cause for her
term nati on.

That Sowers missed staff neetings cannot supply cause for the
term nation, according to the Union. The Union asserts that the County failed
to denonstrate either that it notified Sowers of such neetings or that such
neetings are mandatory for on-call enployes.

That Sowers failed to turn in an incident report is, the Union contends,
"de mnims in terns of the Respondent's argunments against her job
performance.™ That the County never attenpted to counsel or to warn Sowers
about this concern totally undercuts this purported basis for the termnation.
The Union also questions how the County's articulated concern for Sowers
attendance can be balanced against the fact that on-call enployes "are
apparently not expected to work any set nunmber of hours or shifts." Past
exanpl es of how the County treated on-call enployes who worked too few hours
have, the Union asserts, no bearing here.
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The Union concludes that the primary basis for the termnation was
Sowers' failure to work as nmany shifts as the County expected. Thi s
expectation, the Union concludes, cannot be given significant weight. As a
matter of fact, the Union notes that the expectation was never clearly
comuni cated to Sowers. As a matter of contract, the Union notes that Sowers

was not an "at-will employe . . . once (she) passed the contractual
probationary period in the Menorandum of Understanding.” Her termnation nust,
therefore, meet a just cause standard, and the Union asserts that the County
has failed to nmeet that standard. Because grievance arbitration is not

available to Sowers, the Union asserts that the Conmission's exercise of
di scretion under Sec. 111.70(3)(a)5, Stats., is appropriate and should include
"such relief as it deens appropriate.”

The County's Initial Brief

The County argues that the "sole purpose" of the hearing "was to provide
conpl ai nant the opportunity to prove that the On-call Menorandum provision as
to probationary status was violated by the enployer.” The County contends that
the Union has failed to produce any evidence on this point, other than Sowers'
testinony attenpting to justify her poor attendance and work record.

This evidence nust be given no weight, the County asserts, because the
"Courts in Wsconsin have long recognized the enploynent at wll doctrine in
W sconsin." Ganting Sowers enployment rights under Sec. 111.70(3)(a)5,
Stats., would ignore this law and the Comm ssion's own precedent, according to
the County. Even if this law was inapplicable, the County argues that the
evi dence shows that the Menorandum was negotiated to secure access only to the
posting procedure, not to enployment security provisions.

The County next contends that a review of the Menorandum denonstrates
that "(j)ust cause rights were not listed, nor were any limtations on the
enployer's right to discharge listed in the docunent." Even if the Menorandum
requi red cause for a discharge, the County contends it had cause to discharge
Sowers based on her work record. Viewing the record as a whole, the County
concl udes that the conplaint should be di sm ssed.

The Union's Reply Brief

The Union asserts that the March 29, 1994, hearing "had two purposes:
first, to determine if the On-Call Menorandum of Understandi ng provided on-call
enpl oyees with just cause rights, and second, to examne the fact situation
involving M. Sowers." The County's brief, according to the Union,
fundanental |y i gnores the second purpose.

The Union then rebuts the County's contention that the record
denonstrates the parties never intended to afford just cause rights to on-call
enpl oyes. Since the record establishes the contrary, and since the County has
failed to establish the existence of any "regul ar expectation of total hours to
be worked by on call enployees,” it follows, according to the Union, that the
County's discharge of Sowers was "arbitrary and capricious.”" This, the Union
concl udes, violates the contract and Sec. 111.70(3)(a)5, Stats.

The County's Reply Bri ef

The County contends that the "sole purpose, neaning and intent of the
| anguage relating to posting into regular positions was that on-call workers
were given the right to post into regular positions." This contention, the
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County argues, is essentially uncontroverted. That the status of on-call
enpl oyes changes with the passage of a probation period can be granted,
according to the County. The change, however, reflects only the right to post
into unit positions, and has nothing to do with "'just cause' enploynent
status." The Memorandum is silent on just cause, and the County argues "no
reasonabl e interpretation" of the "unanbi guous |anguage" of the Menorandum can
yield the just cause rights the Union seeks.

The County then contends that the Union's reading of Section 2, B, of the
Menor andum deni es any neaning to Section 4. The County contends that just as
Section 4 denies Sowers the right to grievance arbitration, it denies Sowers
the right to the just cause provision stated at Article 25 of the Local 1901F
agreement. A review of the record establishes, according to the County, that
Sowers was an at-w |l enploye throughout her enploynent as an on-call enploye.
To concl ude otherw se woul d, the County argues, lead "to the absurd concl usion
that on-call enployes could remain enployed as on-call enployees even when
continually refusing hours.” The County concludes that the "conplaint should
be dismssed as failing to state a claimand as beyond the jurisdiction of the
Conmi ssi on. "

DI SCUSSI ON
Dec. No. 27553-B set the stage for the March 29, 1994, hearing thus:

Evidence at the hearing can include the facts
surrounding the termnation, including whether or not

Sowers conpleted a probationary period. I f she had,
the hearing can extend to the receipt of any relevant
evidence which mght clarify how, if at all, her

conpletion of a probationary period enhanced her
enpl oynent status under the Menorandum

That deci si on underscored the significance of this evidence thus:

The Union's contention that Sowers is nore than an at-
wi Il enploye nust, however, be considered persuasive.
The Menorandum provides for a probationary period for
on-cal |l enpl oyes. Typically, a probation period is
considered a trial period during which an enploye can
be term nated without any stated reason. |f Sowers has
passed her probationary period, her enploynment status
was in some sense changed, and presunably enhanced. |If
it did not change, the |anguage concerning a
probationary period is arguably rendered neaningl ess.
The Menorandum does not, however, directly address how,
if at all, her enploynent status changed.

The County does not dispute that Sowers had passed her probation period. The
i ssue posed is, then, how Sowers' enploynent status changed.

Evi dence adduced at the March 29, 1994, hearing underscores that the only
change in Sowers' enploynment status was the acquisition of posting and rel ated
rights. Mrre specifically, the parties, in their 1989 bargaining, established
that a non-probationary on-call enploye who successfully bid into "a posted
position of Local 1901F' did not need to serve "(a) second probationary
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period. " Rat her, such an enploye would be governed by "a fourteen (14) day
trial period" established at Article 23 of the Local 1901-F agreenent. Lang's
and Bowran's uncontroverted testinony establishes that the probation period was
drafted for this limted purpose only.

This does not deny any neaning to the probation period. Wthout it, no
on-call enploye could claim any nore rights under the Local 1901-F agreenent
than "(i)ndividuals outside of the enploynment of the Facility."

Nor does the existence of the Menorandumis Probationary Period grant
Sowers access to just cause under Article 25 of the Local 1901-F agreenent.
Dec. No. 27553-B established that Section 4 of the Menp denies on-call enployes
access to the grievance procedure of Article 25. The analysis underlying that
conclusion also applies to the just cause rights of Article 25, and will not be
repeated here. It is, however, inportant to note that Section 2 of the
Menor andum under scores that analysis. Subsection B specifically states that
Article 23 applies to on-call enployes who have posted into a Local 1901-F
position. This statenent is necessary because, in its absence, Section 4 of
t he Menmorandum woul d deny such coverage.

Nor can any substantive enploynent rights be inplied from the Menorandum
to be applied to Sowers' termination. As noted in Dec. No. 27553-B, the
Conmi ssion lacks authority to create common-law. 2/ Even if the Conmi ssion

could apply existing conmon-law, exceptions to the enploynent at will doctrine
turn on the existence of a violation of "a clear nandate of public policy." 3/

No such considerations exist here. As a practical matter, even if a just
cause standard existed, the County has nmet it. Pankratz' COctober 30, 1992,
justification of the termnation stands essentially unrebutted. Sower s'

contention that she was unaware of nandatory staff neetings is suspect, given
her March 30, 1990, note and Bownan's credible testinony. That she was not
required to give a reason for turning down work does not explain why she
i nsisted on being called for shifts she was unfit and unwilling to work.

In sum Dec. No. 27553-B set the stage for the March 29, 1994, hearing by
seeking proof on "how, if at all, her conpletion of a probationary period
enhanced her enploynent status under the Menorandum™” That decision also
hi ghlighted the possibility that the proof might not afford her the rights the
Uni on seeks:

Since access to Sec. 111.70(3)(a)5, Stats., does not
confer rights not contained in the underlying
collective bargaining agreement, it is arguable the
Union has no rights to enforce regarding the Sowers
term nation.

The evidence indicates that the parties negotiated Section 2 of the Menorandum
to exenpt on-call enployes from an additional probation period if the enploye
successfully posted into a Local 1901-F position. The parties granted no other
job security rights to on-call enployes. The Menmorandum thus stands as a

2/ See Dec. No. 27553-B at 21 and the authority cited at Footnote 6.

3/ Brocknmeyer v. Dun & Bradstreet, 113 Ws.2d 561, 574 (1983).
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docurment designed to afford on-call enployes a neans to nove out of on-call
status. Sowers seeks to use it to secure her on-call status without regard to
her availability or willingness to work. This stretches the Menorandum beyond

its negotiated purpose. Her termination violated neither the Menorandum nor
Secs. 111.70(3)(a)l or 5, Stats.

Dated at Madi son, Wsconsin, this 13th day of Septenber, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Ri chard B. MclLaughlin /s/
Ri chard B. MLaughlin, Exam ner

RBM nb
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