STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

W SCONSI N STATE EMPLOYEES UNI ON
(WSEU), AFSCME, COUNCIL 24, AFL-CI O

Conpl ai nant , . Case 329
: No. 48055 PP(S)-192

VS. - Decision No. 27566-A
STATE OF W SCONSI N ( DER), :

Respondent .
Appear ances:
M. Richard V. Gaylow, Lawton & Cates, S.C., Attorneys at Law, P.Q Box 296!
M. Thomas E. Kw at kowski, Senior Labor Rel ations Specialist, Department of Enp

FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

Wsconsin State Enpl oyees Union (WSEU), AFSCVE, Council 24, AFL-CIOfiled
a conplaint on Septenmber 11, 1992 wherein it alleged that State of Wsconsin
(DER) (hereafter State or Enployer) had failed and refused to abide by the
terms of a settlenment agreement reached between the parties on Septenber 17,
1991 regarding a grievance filed over the 1990 discharge of M. Vernardt Rost
from his enploynment at the UWFond du Lac canpus. On February 24, 1993, the
Wsconsin Enploynent Relations Conm ssion appointed Sharon A Gallagher, a

menber of its staff to act as Examiner in the matter. Hearing was originally
scheduled in this case for August 10, 1993 but the hearing was cancell ed,
rescheduled and held on October 22, 1993 at Fond du Lac, W sconsin. A

st enographic transcript was nade and received by Novenber 9, 1993. The parties
agreed to submit their initial briefs by January 20, 1994 which were thereafter
exchanged by the Exam ner. The parties submtted their reply briefs by
February 22, 1994. Havi ng considered the evidence and arguments and being
fully advised in the premses, the Exam ner nakes and issues the follow ng
Fi ndi ngs of Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. Conpl ai nant, WSEU, is a l|abor organization within the meaning of
the State Enploynent Labor Relations Act with its offices located c/o
M. Martin Beil, 5 Odana Court, Madison, Wsconsin 537109. At all tines

material WSEU has been and is the exclusive bargaining agent for certain
enpl oyes of the State of Wsconsin at its UWFond du Lac canpus, including
Vernardt Rost, prior to his discharge.

2. State of Wsconsin is an enployer within the nmeaning of the State
Enpl oynent Labor Rel ations Act and was the enployer of Vernardt Rost prior to
his discharge in 1991. The State of Wsconsin has delegated its collective
bargai ning authority to the Departnent of Enploynent Relations regarding the
bargai ning unit of which Rost was fornerly a menber. The offices of DER are
| ocated at 137 East WIson Street, Madison, Wsconsin.

3. At all tines relevant and material herein, the parties were bound
by collective bargaining agreements covering wages, hours and conditions of
enpl oynent including grievance arbitration clauses culmnating in final and
bi ndi ng arbitration.
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4. On Septenber 17, 1991 the parties reached a voluntary settlenment of
a grievance filed over the termination of Vernardt Rost, which settlenment was
reached by DER representative Stephen B. Sargeant and Council 24 representative
Ronald Oth and was stated by M. Stephen B. Sargeant and recorded on a
verbati mtranscript read as foll ows:

MR SARGEANT: Yes, sir. Whereas the grievant,
Vernardt A Rost, and the State Enployees Union have
filed a grievance alleging violation of Articles 3, 4/9
and 11/7 of the agreenent between the parties have
processed this grievance through the contractual
grievance procedure and appeal the rmatter to
arbitration on Septenber 17, 1991. The parties hereby
agree that the above referenced natter has been settled

in all respects on the following basis: Itemone, the
enployer will pay the grievant an anount to be
determined as gross wages, which wll vyield a net
amount of $5, 000. Upon request, the enployer wll

provide a neutral reference, which shall be limted to
the grievant's length of enploynment, position or
positions held, and rate or rates of pay. The grievant

will not seek or accept enploynent with any division,
subdivision or wunit of the University of Wsconsin
System In the event the grievant gains enploynent

with any enployer and that enployer is subsequently
absorbed by the University of Wsconsin System this
provision shall not bar or be cause for term nation of
that enploynent. The grievant voluntarily resigns his
enpl oynent with the University of Wsconsin System
effective July 20, 1990. The grievant and the union
agree to withdraw or cause to be dismissed voluntarily
and with prejudice the grievance identified above and
any other pending appeals, charges and/or conplaints
whi ch have been filed against the State of Wsconsin or
its agents, officers or enployees arising out of any
events related to the above identified grievance before
any federal, state or local court, conm ssion, board,
agency, comittee, arbitrator or any other forum The
grievant and the wunion agree not to conmence any
further action in any form against the State of
Wsconsin, its agents, officers or enployees arising
out of the above identified grievance. This settlenent
shall not constitute any adm ssion of wongdoing by
either party. And finally, this settlenent shall not
constitute a precedent for any other case.

5. The Enpl oyer properly calculated both the net and gross ampbunts due
Vernardt Rost pursuant to the clear |anguage of the 1991 Settlenent Agreenent.
The Enpl oyer began with a $5,000 net ampunt, added the Social Security and
Medi care anounts ($382.50) Rost would have received on the $5,000 net anount
for a total of $5,382.50. The Enployer then |ooked at the annual table for
Wsconsin withholding for the tax year for a single taxpayer with a standard
deduction of $3,900, and it subtracted that $3,900 ambunt fromthe gross figure
and nultiplied the remaining anmount by .049 to yeild a State tax anpunt of
$72.64 (total $5,455.14).

The Enpl oyer then |ooked at the Federal tax tables for an annual single
taxpayer and subtracted the personal exenption and standard withholding
($5,500) from the gross amobunt due to find that $0 Federal taxes were due on
the gross amount of $5,455. 14.
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The Enployer then recalculated the Social Security and Medicare as well
as the State tax and came up with a gross settlement anmpunt of $5,493.50 to
yeild a net of $5,000. The Enployer rounded up the gross to $5,500 again
adjusting the State taxes and the Social Security and Medicare. Rost therefore
actually netted just over $5,000. No Federal taxes were due on the $5,500 as
rounded.

6. The Enployer paid Rost the proper amunt in settlenent of his
grievance pursuant to the 1991 Settl enent Agreenent.

CONCLUSI ON OF LAW

The Enployer did not violate the 1991 Settlenent Agreenent or the State
Enpl oyment Labor Rel ati ons Act.

ORDER 1/
The conplaint is hereby dismssed inits entirety.
Dated at Madi son, Wsconsin this 15th day of March, 1994.

By Sharon A Gl |l agher /s/
Sharon A Gall agher, Exam ner

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

(Cont i nued)
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(Foot not e Conti nued)
Section 111.07(5), Stats.

(5) The conmission may authorize a conm ssioner
or exam ner to nmake findings and orders. Any party in
interest who is dissatisfied with the findings or order
of a commssioner or examiner may file a witten
petition with the commssion as a body to review the
findings or order. If no petition is filed within 20
days fromthe date that a copy of the findings or order
of the conmm ssioner or exam ner was mailed to the |ast
known address of the parties in interest, such findings
or order shall be considered the findings or order of
the conmi ssion as a body unless set aside, reversed or
nodi fied by such conmmi ssioner or examiner wthin such
time. If the findings or order are set aside by the
conmmi ssioner or examner the status shall be the sane
as prior to the findings or order set aside. If the
findings or order are reversed or nodified by the
conmi ssioner or examiner the tinme for filing petition
with the commi ssion shall run fromthe time that notice
of such reversal or nodification is mailed to the Iast
known address of the parties in interest. Wthin 45
days after the filing of such petition wth the
conm ssi on, the commssion shall either affirm
reverse, set aside or nodify such findings or order, in
whole or in part, or direct the taking of additional
testinony. Such action shall be based on a review of
the evidence submtted. If the conmission is satisfied
that a party in interest has been prejudi ced because of
exceptional delay in the receipt of a copy of any
findings or order it may extend the time another 20
days for filing a petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e. the
dat e appearing i mmedi ately above the Examiner's signature).
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State of Wsconsin

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

Positions of the Parties:

Uni on:

The Union asserted that Rost did not "net" $5,000 pursuant to the
Settl enent Agreenent because he had to pay additional State and Federal taxes
on the amount he received. Therefore, the Union contended, the State viol ated
the Settlenment Agreenent by failing to pay $301.75 in State tax and $825.00 in

Federal taxes. In regard to the Federal tax liability, the Union submtted
page 45 from the 1991 Federal tax tables which nade reference inter alia, to
Form 1040A, line 22, showing gross wage anobunts from 5,000 to 5,900, and

appeared to indicate the anobunt of Federal tax on anounts within this range for
single taxpayers would be up to $881. 00. The Union argued that the State's
failure to wthhold any Federal tax on $5,000 amunt "was unlawful and
illegal." The Union pointed out that each of Rost's other part-time enployers
had withheld Federal incone tax on the anounts Rost earned -- ranging from
$1,135.00 to $6, 789. 00. The Union urged that these other exanples show how
"preposterous and illegal" the State's acts were in calculating that $0 in the
Federal tax was due on Rost's $5,000. Therefore, the Union sought backpay of
$1,126.75 so that Rost would actually "net" $5, 000. The Union observed, in
addition, that if there is any anbiguity in the | anguage of the agreenment, that
should be construed against the drafter of the agreenent, the State of
W sconsi n.

Enpl oyer:

The Enpl oyer asserted that because the terns of the settlenent agreenent
are clear and unanbi guous the Exam ner nust give them full force and effect
under the limted authority allowed under the law applicable to this case. In
addition, the Enployer urged, the Enployer's actions in issuing Rost a check
for $5,000 after calculating wthholding amounts based upon Rost's receipt of
$5,000 from the Enployer conmported with the clear terns of the Settlenent
Agr eenent .

Even if the language of the agreenent is found anbi guous, the Enployer
asserted, the facts support the Enployer's interpretation and application of
t hat | anguage. In this regard, the Enployer observed that in the discussion
which lead to the Settlenent Agreenent, Enployer representative Sargeant and
Union representative Oth specifically discussed and referred to the Enpl oyer's
policy of withholding taxes and Social Security/Medicare from gross Settl enent
amounts; that Sargeant never told Oth that the noney given to Rost under the
settlement would be tax free; and that during settlenent discussions, although
Sargeant inquired regarding Rost's nmarital and filing status, no other tax
inplications of Rost's receipt of the $5,000 were discussed and no nention was
nmade by the Union or Rost of any other incone Rost had received in 1991 or that
he expected to receive.

Finally, the Enployer argued that a ruling in favor of the Union in this
case would nean that the Enployer would have to act as tax adviser and
indemifier for Rost and in essence, to be responsible to pay taxes due on
earni ngs from other enployers of which the State was unaware. This, the State
contended, would be absurd. The Enployer observed that such an absurd
interpretation of the Settlenent Agreenent should be avoided where, as here,
there was a clear and reasonable interpretation of the |anguage which the
Enpl oyer has already nmade totally effective. Therefore, the Enpl oyer sought
di smssal of the conmplaint inits entirety.
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Reply Briefs:
Uni on:

The Union filed its reply brief on February 22, 1994, after having
received an extension of tine fromthe Exam ner.

The Union urged that the State had breached the Settlenent Agreenent by
unlawfully failing to withhold any Federal taxes on the "net" anount of $5, 000
due Rost. The Union re-asserted its prior argunents that Rost had to pay
Federal taxes due to his receipt of the Settlement monies from the State and
that therefore Rost did not receive a "net" of $5,000, as provided by the terns
of the Settlenent. The Union appended to its brief, two pages relating to
wi thhol ding for individuals on wages paid after Decenber 1990, which showed
that for an annually paid, single (filing individually) taxpayer, the anount of
Federal tax to be withheld on wages "after subtracting withhol ding all owances"
was $1,250 on such wages over $1,250 but not over $22,600.

The Union argued that the State by its initial brief had attenpted to
re-define "net" in a way contrary to its every-day neaning as well as its |egal

nmeani ng. Thus, the Union contended, because the State failed to wthhold
enough in both State and Federal taxes, Rost had to pay taxes on the "net"
Settl enent amount. This was the State's responsibility, not Rost's or the

Union's, in the Union's view. The Union therefore sought a nake-whol e renedy
for Rost.

Enpl oyer:
The Enployer urged that it properly calculated Rost's State and Federal
taxes based solely on the incone he received for 1991 from the Enpl oyer. In

regard to the State tax obligation, the Enployer noted that the Union placed in
evidence Rost's unfiled 1991 Amended State Incone Tax Form 1X which showed t hat
Rost had made in excess of $16,000 in gross incone from various enployers,
i ncluding the Enployer. Yet, the Enployer observed, the Union did not submt a
copy of Rost's filed 1991 State or Federal Tax Returns.

The Enployer noted that its Iegal withholding obligation is different
from Rost's tax liability. The Enployer contended that the Union msused the
one page fromthe IRS Instruction Booklet submitted with its brief and that the
Union failed to take into consideration the standard deduction and the personal
exenption in coming to the conclusion that the Enployer should have paid
$825.00 in Federal taxes for Rost. This, the Enpl oyer asserted, was a m stake
which would shift tax liability to the Enployer for income paid to Rost by
ot her enployers. Therefore, the Enployer sought dismssal of the conplaint in
its entirety.

D scussi on:

The sole dispute in this case concerns the proper neaning of the
sent ence:

Item one, the enployer will pay the grievant an anount
to be determ ned as gross wages, which will yield a net
amount of $5, 000.

The difficulty in this case is that although the Enployer tinely issued
M. Rost a check for $5,000 (dated Cctober 23, 1991), the Union has asserted
that the Enployer failed to calculate the gross ampbunt of wages properly so
that M. Rost ended up having to pay nore in State and Federal taxes for the
1991 tax year. The dispute is over the gross amount used to reach a net of
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$5,000; it is not over the net amount stated on the check. Thus, rather than
withholding $0 in Federal tax and $79.25 in State tax, as the Enployer did
(having started from a gross amount of $5,500), the Union asserted that the
Enpl oyer should have w thheld an additional $381.00 in State tax, and Federal
tax anounting to $825.00, for a gross settlement anount of $7,008. The
Enpl oyer's error, the Union urged, was denonstrated by an anended tax return
dat ed August 9, 1993, prepared by Rost's tax preparer, M. Robert Marcoe and by
M. Marcoe's testinony at the instant hearing.

I find that the language of the Settlement Agreenent is clear and
unanbi guous. That | anguage obligated the Enployer to pay Rost a net of $5, 000,
starting from a gross anount that would yield that net anmpbunt, assum ng that
that $5,000 was to be his only income fromthe State of Wsconsin in 1991. It
is very significant that no mention is nade in the settlenment |anguage of other
i ncome Rost may have earned in 1991, or what might occur later in the tax year,
or that the $5,000 would be "tax free" to Rost. It is also significant that
all the Enpl oyer knew regarding Rost's tax status at the tine it calculated the
gross anount due was that Rost's nmarital status was single and that he took the
"standard deduction."

The circunstances surrounding this settlement amunt to extrinsic
evidence which support the clear |anguage of the agreenment and they are,
therefore, relevant to this case. In this regard, | note that the Enpl oyer was
unawar e of any other incone Rost nmay have earned in 1991 2/ when it negoti ated
the settlement with Rost and the Union in Septenber, 1991. |In fact, during the
di scussions that lead to the Settlenent, no mention was made of Rost's other
sources of incone or of any tax inplications of his receipt of the Settlenent
noney. In addition, the parties discussed settlenment with the State's
wi thholding policy clearly in mnd. DER representative Sargeant also
testified, wthout contradiction, that he never assured the Union that the
settl ement anpbunt of $5,000 would be tax free to Rost.

Gven these circunstances as well as the fact that Rost had been
di scharged by the Enployer in July, 1990 and that he had not worked for the
Enpl oyer or any arm of the State of Wsconsin thereafter, the Enployer could
reasonably assume that the noney it was obliged to pay Rost should equal a net
of $5,000, based upon Rost having received just $5,000 from the Enployer in
1991. To reach any other conclusion would anmount to requiring the Enmployer to
be responsible for all of Rost's other tax liabilities, liabilities which were
not discussed, revealed or contenplated when the parties entered into this
Settl enent Agreenent.

In addition, Joint Exhibit 5 denonstrated that the Enployer used the
proper nethod to conpute Rost's State tax on the net of $5,000, figuring FICA
first and adding this to $5,000 and then subtracting the single person
deduction of $3,900, to get the annual net wage anount. This amount, the
Enpl oyer then nultiplied by 4.9%tax and after mnor adjustnments, it arrived at
a gross anmount of $5,493.50 which it rounded up to a gross anount of $5,500. 00.
Thus, the Enployer's withholding of $79.25 (on the adjusted gross anmount) for
State tax was entirely appropriate.

The question then arises whether the Enployer's withholding of no Federal

taxes on the gross anount of $5,500.00 was appropriate. Joint Exhibit 6
2/ In 1991, Rost received incone from three enployers other than
UW Fond du Lac, as follows:
Ander son C eani ng Syst ens, $6, 780
First & Muin Partnerships, $5, 333

Thresherman's Mutual Ins. Co. $1,125
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i ndicates that the standard Federal deduction for single annual taxpayers in
1991 was $3,400. 00. State Benefits Manager WIson stated that because the
gross anount necessary to net Rost $5,000 under State tax laws was $5,455. 14
and this anmount was |l ess than the sum of Rost's Federal personal exenption plus
his standard deduction ($2,150 + $3,400) no Federal tax was due on the gross
armount . There is nothing in the record that contradicts this view 3/ In
addition, the Joint Exhibits clearly reflect that the Enployer used the proper
nmethod to reach both the gross and net incone anounts due Rost under the
Settl enent Agreenent.

The Uni on argued that Rost's amended 1991 State tax return as well as the
testinony of his tax preparer, M. Marcoe, showed that the State underpai d both
State and Federal tax on a net of $5,000 to Rost. | disagree. Initially, |1
note that Rost's "amended" 1991 State return was never filed and that Marcoe
admtted that the reason it was not filed was:

Because we cannot say the state did not give him
$5, 500. His regular return included the $5,500 .
(Tr. 24).
I ndeed, a close analysis of this "amended" return shows Rost's actual gross

income for 1991 was $16,485 which included gross wages from three part-tinme
enpl oyers as well as the Settlement nmoney. It does not follow that figuring

3/ The Union subnmitted a one-page excerpt from "1991 Tax Table" (page 45)
with its brief. There was no explanation of the docunent thereon or in
the Union's brief other than an assertion that it proved that between
$874 and $881 in Federal tax was due on the noney Rost received fromthe
State pursuant to the Settlenment Agreenent. I am not persuaded by this
assertion or the inconplete evidence allegedly supporting it.
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Rost's 1991 inconme and taxes based on a gross anount from which one has
subtracted the $5,500 Settlenent he received from the Enployer, that such
figuring would result in finding the actual tax due on the $5, 500.

The fact that Rost's other part-tine enployers withheld Federal taxes on
the amounts paid by them does not nean that the State used the wong nethod to
cal cul ate the gross and net anmobunts due Rost pursuant to the Settlenment and the
| aw. Clearly, Rost's other part-time enployers were not figuring his
wi t hhol ding amounts based on a one-tinme lunp sum annual paynment of $5,500.
Rat her, these enployers were likely paying Rost weekly, biweekly, nonthly, etc.
Such multiple paynents over a year would require the use of "wage-bracket
tabl es" different fromthose used if an annual payroll period was involved, and
that would require withholding to be figured by the "percentage nethod" (Joint
Exhi bit 6).

Thus, the Union over-stated its case in asserting that the nethod used by

the Enployer was "unlawful and illegal." On the contrary, it is clear from
this record, that the Enployer's use of a $5,500 gross anmount, in fact, yielded
Rost $5,000, in accord wth the Settlement Agreenment. |Indeed, by its argunents

it is clear that the Union failed to recognize, as the law and the tax table
forms provide, that the Enployer was entitled to subtract withholding
al l owances prior to comng up with the figure representing Rost's taxable
earnings. The Enployer followed the proper calculation procedure: its net of
$5, 000 and gross of $5,500 were correct and its subtraction from gross wages of
the $3,900 deduction for State tax purposes and of the personal exenption and
deduction for Federal tax purposes ($5,550) was correct, to show Rost's taxable
income on the Settlenment anmount and to net him $5, 000. It appears to the
undersigned that the Union is essentially attenpting a "reach" -- to hold the
Enpl oyer responsible for tax liability incurred due to Rost's other part-tine
peri ods of enploynent in 1991 of which the Enployer was totally unaware. Such
a result is neither required by the terns of the Settlement Agreenent nor by
State | aw

Therefore, based on the relevant evidence and argunment, this conplaint
must be dismissed inits entirety.

Dated at Madi son, Wsconsin this 15th day of March, 1994,

By Sharon A. Gl |l agher /s/
Sharon A Gallagher, Exam ner
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