STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

DANI EL LANGNESE,

Conpl ai nant ,
: Case 61
VS. : No. 47484 Ce-2126
: Deci sion No. 27577-A
MANI TONOC SHI PBUI LDI NG COVPANY, | NC.

and LOCAL LODGE NO. 443, | NTERNATI ONAL

BROTHERHOOD OF BO LERMAKERS, | RON

SHI PBUI LDERS, BLACKSM THS, FORGERS

AND HELPERS,

Respondent s.

Appear ances:
nkfuss, Sickel, Petitjean & Long, Associated Attorneys, by M. Janes R
Sickel, 125 South Jefferson Street, P. O Box 1626, G een Bay,
W sconsi n 54305, appearing on behal f of the Conpl ai nant.

Davis & Kuelthau, S.C., Attorneys at Law, by M. difford B. Buel ow, 111 East Kill
M. Howard Col e, I nt er nat i onal Representati ve, 2400 East Devon,

Suite 218, Des Plaines, Illinois 60018, appearing on behalf of

Local Lodge No. 443, International Brotherhood of Boilermakers,

I ron Shipbuilders, Blacksmths, Forgers and Hel pers.

FI NDI NGS OF FACT, CONCLUSIONS CF LAW
AND ORDER DI SM SSI NG COVPLAI NT

On May 29, 1992, Conplainant Daniel Langnese filed a conplaint with the
W sconsi n Enpl oynment Rel ati ons Commi ssion alleging that Manitowoc Shipbuil ding
Conpany, I nc. and Local Lodge No. 443, I nt ernati onal Br ot herhood of
Boi | ermakers, Iron Shipbuilders, Blacksnmiths, Forgers and Hel pers had conmitted
unfair |abor practices in violation of the Wsconsin Enploynent Peace Act,
respectively, by reducing his seniority in violation of the parties' collective
bar gai ni ng agreenent and by violating the duty of fair representation owed to
Conpl ai nant . On March 5, 1993, the Conmission appointed Lionel L. CGowey, a
nmenber of its staff, to act as Examiner and to make and issue Findings of Fact,
Concl usi ons of Law and Order as provided in Sec. 111.07(5), Stats. Hearing on
the conmplaint was held on My 6, 1993, in Manitowsc, Wsconsin. After the
presentation of the Conplainant's case, the Respondents made a Mtion to
Di smiss the conplaint. The parties nmade oral argunent with respect to said
Motion, and after considering the evidence and argunents of the parties, the
Exami ner granted the Motion to
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Di smiss. The hearing was transcri bed, and the Exam ner received the transcript
on My 21, 1993. The Examner issues the following Findings of Fact,
Concl usi ons of Law and Order.

FI NDI NGS OF FACT

1. Dani el Langnese, hereinafter referred to as the Conplainant, is an
i ndi vi dual whose address is 501 Chicago Street, Manitowoc, W sconsin 54220.

2. Mani t owoc Shi pbui l ding Conpany, Inc., hereinafter referred to as
the Enployer, is an enployer within the nmeaning of Sec. 111.02(7), Stats., and
its offices are located at 500 South 16th Street, Manitowoc, Wsconsin 54221,

3. Local Lodge No. 443, International Brotherhood of Boilernakers,
I ron Shipbuil ders, Blacksnmiths, Forgers and Hel pers, hereinafter referred to as
the Union, is the collective bargaining representative of a bargaining unit
consi sting of the Enployer's production and maintenance enpl oyes. The Union's
address is c/o M. Howard Cole, 2400 East Devon, Suite 218, Des Plaines,

Illinois 60018.

4. The Conpl ai nant has been enployed by the Enployer since March,
1974, From March, 1974 to Decenber 10, 1989, the Conpl ai nant was a nenber of
the bargaining unit represented by the Union. On Decenber 10, 1989, the

Conpl ainant was pronoted to a supervisory position and renained in that
position until Septenmber 23, 1991, when he was returned to the bargaining unit.

5. The Enployer and the Union are parties to a collective bargaining
agreenent in effect for the tine period April 29, 1989 through April 30, 1994,
whi ch covers the Conplainant and provides for a grievance procedure which
culmnates in final and binding arbitration. The collective bargaining
agreement al so contains the foll owi ng provisions:

SUPERVI SI ON
Article X II.

Section 4. Enpl oyees advanced to a supervisor and/or a
technical capacity will remain on the seniority Iist
for a mnimm of 180 cal endar days or a period of tine
equal to fifty percent (50% of such enployee's active
length of seniority after the 180 calendar day trial
peri od.

Prior to 1987, Sec. 4. read as foll ows:

Section 4. Enployees advanced with their consent to a
supervisory and/or a technical capacity wth the
Conpany shall retain their enployee status for a trial
period not to exceed one hundred eighty (180)
consecutive
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cal endar days providing they remain in good standi ng of
the Union. This is to apply only once during each year
of the contract for any one enpl oyee.

In 1987, the Enployer inplemented the contract w thout the Union's agreenent
and Article XIIl, Section 4, as it presently reads was inposed on the Union.
In negotiations, the parties indicated that the intent of the |anguage, "or a
period of tinme equal to fifty percent (50% of such enployee's active |ength of
seniority after the 180 cal endar day trial period," meant that a supervisor who
had conpleted the 180 day trial period and subsequently cane back into the unit
woul d have 50 percent of his/her departmental seniority restored for |ayoff and
shift preference and 100 percent of his/her seniority for benefits such as
vacati on.

6. After the Conplainant's promotion in Decenber, 1989, and prior to
the expiration of the 180 day trial period, the Conplainant talked to
Judy Ladwig, the Employer's Personnel Director, about how Article XlII,
Section 4, is interpreted and she told the Conplainant that it neant he would
lose half his seniority. The Conplainant asked Ladwig to check with the
Enpl oyer's Chief Negotiator, Tom Miusial, and she did and later confirmed that
it nmeant he would lose half his seniority. The Conpl ainant al so spoke to his
i nmedi at e supervisors, Bob Kacznmarowski and Lee Levenhagen, who indicated that
t he Conpl ai nant shoul d not worry because they would put nore | eaders on and the
supervi sors woul d not go back on the floor.

7. On  Septenber 23, 1991, the Conplainant was returned to the
bargaining unit and his unit seniority date was 50 percent of his total
seniority. The Conpl ai nant asked the Union's vice president and grievance
conmi tteeman for grievance forns and he was given them The Conplainant filled
out the grievance formhinself asserting a violation of Article XIIl, Section 4
by the loss of half his seniority. The grievance comittee signed the
grievance which was denied by Lee Levenhagen at Step 1. The Enployer and the
Union agreed to conbine Steps 2 and 3 and a grievance neeting was held. The
Conpl ainant presented his argunents at this neeting wth the Union
representatives saying little, if anything. After this neeting, the Enployer
deni ed the grievance. Subsequent to receiving the third step answer, the Union
informed the Conplainant that the Union would not take his grievance to
arbitration.

8. The evidence failed to denonstrate that the Union was hostile or
bi ased agai nst the Conplainant. The Union's handling of the Conplainant's
grievance was not shown to be perfunctory and the evidence indicates that the
Union had a rational basis for its decision based on the facts and the rnutual
under st andi ng between it and the Enployer as to the neaning of the terns of the
col l ective bargaining agreenent. The Union did not act in an arbitrary,
discrimnatory or bad faith manner and, at all tines nmaterial herein, it fairly
represented t he Conpl ai nant.

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
nmakes and i ssues the follow ng
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CONCLUSI ONS OF LAW

1. The Union did not violate its duty of fair representation with
respect to the processing of the Conplainant's grievance, including its refusal
to proceed to arbitration, and accordingly did not violate Sec. 111.06(2)(c),
Stats.

2. Inasnuch as the Union did not violate its duty of fair
representation to the Conplainant, there is no jurisdiction to determne the
al |l egations that the Enpl oyer violated Sec. 111.06(1)(f), Stats.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Exam ner nakes and issues the follow ng

ORDER 1/

IT IS ORDERED that the conplaint be, and the sane hereby is, dismssed.
Dated at Madi son, Wsconsin, this 4th day of June, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Lionel L. CGowey [s/

Li onel L. Crow ey, Exam ner

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The commission nmay authorize a conm ssioner or
exam ner to make findings and orders. Any party in interest
who is dissatisfied with the findings or order of a
conmi ssioner or examner may file a witten petition with the
conmmi ssion as a body to review the findings or order. If no
petition is filed within 20 days fromthe date that a copy of
the findings or order of the conm ssioner or exam ner was
mailed to the last known address of the parties in interest,
such findings or order shall be considered the findings or
order of the commission as a body unless set aside, reversed
or nmodified by such comm ssioner or examiner wthin such
time. If the findings or order are set aside by the
conmm ssioner or examiner the status shall be the sanme as
prior to the findings or order set aside. If the findings or
order are reversed or nodified by the commissioner or
examner the time for filing petition with the conm ssion
shall run from the tine that notice of such reversal or
nodi fication is mailed to the | ast

(footnote conti nued on Page 5)
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1/ (footnote continued from Page 4)

known address of the parties in interest. Wthin 45 days
after the filing of such petition with the comm ssion, the
conmi ssion shall either affirm reverse, set aside or nodify
such findings or order, in whole or in part, or direct the
taking of additional testimony. Such action shall be based on
a review of the evidence submtted. If the commission is
satisfied that a party in interest has been prejudiced
because of exceptional delay in the receipt of a copy of any
findings or order it may extend the tine another 20 days for
filing a petition with the conm ssion

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).
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MANI TONOC SHI PBUI LDI NG COVPANY, | NC.

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSIONS CF LAW
AND ORDER DI SM SSI NG COVPLAI NT

In his conplaint initiating these proceedings, the Conplainant alleged
that the Union had commtted an unfair |abor practice by violating its duty of
fair representation to himby refusing to process his grievance to arbitration
because of hostility toward Conplainant for taking a supervisory position and
the refusal was not in good faith but was in conspiracy and agreenent with the
Enpl oyer's decision on the grievance. The Conpl ai nant asserted that the
Enpl oyer viol ated the collective bargai ni ng agreenment by reducing his seniority
in half. The Enpl oyer denied any violation of the contract and the Union
alleged it weighed the nmerits of the grievance and determ ned not to proceed to
arbitration and denied any failure to properly represent the Conplainant. At
the hearing in this matter, the Respondents noved to dismiss the conplaint
after Conpl ai nant presented his case.

Enpl oyer's Argunents in Support of the Mdtion to Disniss

The Enpl oyer argues that the evidence was overwhel ming that there was no

unfair representation by the Union. It submits that when the |anguage of
Article XIll, Section 4 was first put in the contract, the Union and Enployer
agreed that individuals leaving the bargaining unit would |ose one half their
seniority. It notes that no evidence contradicted this rmutual agreenent. It

poi nted out that the Personnel Director told the Conpl ai nant before he was nade
a supervisor that this section meant he lost one half his seniority, so he knew
the interpretation and decided to run the risk. The Enployer asserts that it

didn't like the clause because supervisors should not lose any seniority but
loss of half the seniority was all it could negotiate. It also alleges that
the Union did not like it at all because it does not want supervisors to have

any seniority. The Enployer clainmed that if it wanted to take advantage here,
it could have granted full seniority to supervisors but that would not be
appropri ate.

It nmaintains that the Conplainant wanted the Union to argue and support
his grievance but that required the Union to argue sonething that it knew was
not true. It stated that the Union did the honest thing and tried to tell the
Conpl ai nant he was wong. The Enpl oyer contends that there is no evidence of
bad faith or any hostility toward the Conplainant. It naintains that deference
was given the Conplainant and the conplaint should not have been filed but
shoul d be di sm ssed.

Conpl ai nant' s Response to the Mdtion to Dismss

The Conpl ainant contends that the Union violated its duty of fair
representation. The Conplainant contends the Union's actions were arbitrary
because the grievance comittee nenbers nerely signed the grievance and did
not hi ng, not even advocate for the Conplainant. It is asserted that the Union
acted in bad faith because Conplainant was a thorn in their side and there is
personal aninosity toward him so they just sat back and did nothing. The
Conpl ai nant argues that there is no past practice with respect to interpreting
the language in question as this is the first time the contract |anguage has
been applied. The Conpl ai nant contends that the argunment that Judy Ladwig told
him he mght lose seniority is undercut by his supervisor's telling himnot to
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worry because they will see to it that he won't return to the bargaining unit.

The Conpl ai nant nmaintains that the contract is clear and the Union arbitrarily
ignored a neritorious grievance and processed it in a perfunctory nanner as the
Union did not like the provision and was not going to enforce it. The
Conpl ainant clainms that the Union acted in bad faith and breached its duty of
fair representation.

Union's Position on Motion to Dismss

The Union contends that it acted properly and is lily white. It insists
that its duty is to counsel nenbers and tell themthat it doesn't believe they
have a grievance when they don't. The Union points out that in negotiations
and at the ratification neetings, it discussed the |anguage of Article XII,
Section 4, and they understood that it meant that an enploye lost half his
seniority after the 180 day trial period. The Union agreed with the Conpany on
the interpretation of the |anguage and knew that high supervisory personnel
were explaining to new supervisors what would happen if they accepted a
supervisory position. The Union asserts that the grievant dug the hole he has
fallen into and the conpl ai nt shoul d be rejected.

D scussi on
In Vaca v. Sipes, 386 U S 171, 177, 64 LRRM 2369, 2371 (1967) and Mahnke

v. WERC, 66 Ws.2d 524 (1974), the courts set forth the requirenents of the
duty of fair representation a union owes its nenbers. A union nust represent

the interests of all its nmenbers wthout hostility or discrimnation, to
exercise its discretion with good faith and honesty, and to eschew arbitrary
conduct . The Union breaches its duty of fair representation only when its

actions are arbitrary, discrimnatory or in bad faith. 2/ The Union is allowed
a wi de range of reasonableness, subject always to conplete good faith and
honesty of purpose in the exercise of its discretion. 3/ As long as the Union
exercises its discretion in good faith, it is granted broad discretion in the
performance of its representative duties. 4/ Conpl ai nant has the burden to
denonstrate, by a clear and satisfactory preponderance of the evidence, each
element of its contention. 5/ A union is not under any absolute duty to pursue
a grievance and a violation of the duty of fair representation is not
established nerely by proving that the underlying grievance was neritorious. 6/

Applying these principles to the instant case, it is necessary to
det erm ne whether the Union breached its duty of fair representation.

A review of the exact |anguage of Article XIIl, Section 4 wuld seemto

2/ Vaca v. Sipes, 386 U S 171, 64 LRRM 2369 (1967); Coleman v. Qutboard
Marine Corp., 92 Ws.2d 565 (1979).

3/ Ford Motor Co. v. Hoffrman, 345 U. S. 330, 31 LRRM 2548 (1953).

4/ West Allis - West M| waukee School District, Dec. No. 20922-D (Schiavoni,
10/84) aff'd by operation of Taw, dec. No. 20922-E (WERC, 10/84); Bl ooner
Jt. School District, Dec. No. 16228-A (Rothstein, 8/80), aff'd by
operation of Taw, Dec. No. 16228-B (WERC, 8/80).

5/ West Allis - West M| waukee School District, 1bid.

6/ Stanley v. General Foods Corp., 88 LRRM 2862 (5th Cr., 1975).
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i ndicate that an enploye pronoted to supervision would remain on the seniority
list for a period of tine equal to one half his/her seniority. However, both
the Union and the Enployer are in agreenent that the |anguage neans that after
the 180 day trial period an enploye |oses one half his seniority upon return to
the bargaining unit. Arbitrators generally give effect to the mutual intent of
the parties even though the words in the contract may not express that intent
in a legal view 7/ Here, the negotiations since 1987 have confirned the
parties' mutual intent as to the neaning of the |anguage and the ratification
di scussi ons have supported this intent. Additionally, the Conplainant was told
by Judy Ladwig before accepting the supervisory position that the [|anguage
meant that he would lose one half his seniority. The Conplainant is now
estopped from cl ai m ng ot herw se.

The issue presented in this case is whether the Union acted in bad faith,
was arbitrary or discrimnatory in processing the Conplainant's grievance. The
Union signed the grievance and allowed the Conplainant to process it through
Step 3. The record establishes that the Union was conpletely opposed to
al l owi ng supervisors any seniority upon return to the unit and this |anguage
was i nmposed on themand they lived with the all owance of one half of seniority.

The Union could have refused to allow the grievant to process the grievance
but by letting him do so belies that it acted in bad faith. The Union knew
what the | anguage neant and had a clear understanding that it allowed only one

hal f of one's seniority upon return to the unit. The Union could not argue
ot herwi se because to do so would be dishonest, fly in the face of the agreenent
with the Enployer and besides it was against their interest. Cearly, the

Union was upholding its side of the bargain and was not processing the
grievance in a perfunctory manner. The Enpl oyer could have taken advantage in
this case by granting the grievance, but it too was honest and lived up to its
agreenment. Thus, there was no bad faith on the part of the Union.

The Union did not act in an arbitrary manner because it had a rational
basis for its conduct because the Union knew and understood the mutual intent
of the parties and was sinply living up to that agreenent. To do otherw se
would nmean that the Union was processing an unneritorious grievance. The
decision not to arbitrate the grievance was based on the understanding that
there was no difference between it and the Enployer over the interpretation of
Article XIlIl, Section 4.

Finally, the evidence failed to prove any discrinminatory conduct on the
part of the Union. Al though there was evidence that there had been disputes
bet ween the Union representatives and the Conpl ai nant when he was a supervi sor,
the record indicates that the grievance was processed through the third step
with Conpl ai nant maki ng whatever arguments he desired. The Union did not
challenge the restoration of one half of his seniority which was the nmutual
agreenment even though the Union representatives were of a mnd that no
seniority should be restored. Under these circunstances, no discrimnation has
been shown.

The evidence fails to show that the Union breached its duty to fairly
represent the Conplainant in the processing of his grievance and its decision
not to take the grievance to arbitration, thus, the Union has not violated Sec.
111.06(2), Stats.

7/ El kouri & El kouri, How Arbitration Wrks, (4th Ed., 1985) at 348.
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Having concluded that the Union did not breach its duty of fair
representation toward the Conplainants, the Examner has no authority to
consi der any breach of contract clainms against the Enpl oyer. 8/

Therefore, the Mdtion to Disniss the conplaint has been granted.

Dated at Madi son, Wsconsin, this 4th day of June, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Lionel L. Ctowey /s/

Lionel L. Crow ey, Exam ner

8/ Mahnke v. WERC, 66 Ws.2d 524 (1975) at 532.
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