STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

CAVPBELLSPORT EDUCATI ON ASSOCI ATl ON : Case 16

: No. 47501 | NT/ ARB-6481
To Initiate Arbitrati on Between : Deci sion No. 27578-B

Said Petitioner and

CAMPBELLSPCORT SCHOCOL DI STRI CT

Appear ances:
M. Anthony L. Sheehan, Staff Counsel, and Ms. Chris Galinat, Associate
W nnebagol and Uni Serv, P.QO Box 1195, Fond du Lac, Wsconsin 54936-

1195, for the Association.
Codfrey & Kahn, S.C., by M. John E. Thiel, 219 Wishi ngton Avenue, P.QO

FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

On March 9, 1993, the Wsconsin Enploynent Relations Comm ssion issued
Fi ndi ngs of Fact, Conclusions of Law, Certification of Results of I|nvestigation
and Order Requiring Arbitration in the above matter. Pursuant to that Oder,
the parties selected G| Vernon as the interest arbitrator who woul d determ ne
which party's final offer should be selected as to certain disputed provisions
of a July 1, 1992 - June 30, 1994 contract. As of August 12, 1993, the
effective date of 1993 Wsconsin Act 16, no arbitration award had been issued.

Pursuant to nonstatutory provision Section 9120 (2x) of 1993 Wsconsin
Act 16, on August 13, 1993, the Conmi ssion sought the parties' positions as to
how Act 16 inpacted upon their pending interest arbitration proceedi ng. The
parties filed position statements which reflected a disagreenent between them
as to the inpact of Act 16 on the interest arbitration proceeding. Based upon
the parties' disagreenent, the Comm ssion advised the parties by letter that a
heari ng woul d be conducted to provide a factual record upon which the inpact of
Act 16 coul d be determ ned.

The parties then engaged in an unsuccessful effort to voluntarily reach
agreenent on a new contract. Hearing was ultimately held on February 22, 1994,

in Canpbellsport, Wsconsin before Examiner Peter G Davis. The parties
thereafter filed witten argunent, the last of which was received April 15,
1994.
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Havi ng considered the matter and being fully advised in the prem ses, the
Conmi ssi on makes and issues the foll ow ng

FI NDI NGS OF FACT

1. Canpbel | sport School District, herein the District, is a rmunicipal
enpl oyer having its principal offices at 114 Sheboygan Street, Canpbellsport,
W sconsi n.

2. Canpbel | sport Education Association, herein the Association, is a
| abor organization functioning as the collective bargaining representative of
certain school district professional enployes of the District. The Association
has its principal offices at P.O Box 1195, Fond du Lac, Wsconsin.

3. The District and the Association were unable to reach voluntary
agreenment on a July 1, 1992 - June 30, 1994 contract covering the wages, hours
and conditions of enploynment of the school district professional enployes
enmployed by the District and represented by the Association. Pursuant to
Sec. 111.70(4)(cm6, Stats., by March 1, 1993, the District and the Association
submitted final offers on all unresolved issues for the 1992-1994 contract to
the Wsconsin Enploynent Relations Comm ssion. Pursuant to a March 9, 1993
Order fromthe Commission, the parties proceeded to select interest arbitrator
G| Vernon who was subsequently appointed by the Commission to resolve the
contract inpasse through selection of the final offer of the Association or the
final offer of the District. As of August 12, 1993, the interest arbitrator
had not issued an award.

4. The parties' 1990-1992 collective bargaining agreenent contained
the followi ng health insurance provision:

B. | nsur ance
1. The board shall pay the full premum for
single and famly health insurance. For
1990-91, the district wll pay up to

$130.98 per nonth for a single prenm um and
up to $348.70 per nonth towards a famly
prem um The Board shall notify the CEA
of any proposed change in the insurance

carrier. The CEA shall have the
opportunity to discuss the change and to
make recomendati ons. In the event the
Board determines it will change insurance

carriers, coverages of the new plan(s)
shall be governed by paragraph 2 of this

Article.

2. The School Boar d shal | make final
di sposition of the carrier. The coverage
shall be equivalent in the case of a

change in carrier.
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3. Teachers not under contract for the
ensuing year wll have insurance paid to
the end of the nonth in which the teacher
wor ked. For staff menbers under contract
for the ensuing year, the type of coverage
in effect on April 30 wll remain in
effect until the new contract takes effect
on Septenber 1, or thereabouts. St af f
menbers will request a famly plan or a
single plan i f i nsurance  shall be
furnished by the District. Upon request,
the family plan will be furnished to all
staff nmenbers who are a spouse of a famly
unit. The famly plan wll not be
furnished for a single enployee who is
covering persons other than his spouse
and/ or his children.

4. The Board will pay 100% of the prenmium
cost for long-termdisability coverage for
full-tinme staff with a nonthly benefit of
90% of nmonthly salary up to $3,600 per
nonth following 60 days of disability.
Benefit levels shall be equal to or better
than those contained in the WEA |nsurance
Trust's long-termdisability plan.

5. The board shall pay the full premum for
single and famly dental insurance. For
1990-91, the District will pay up to $9.04
per nonth towards a single premum and
$37.27 per nonth for a famly prem um

6. For 1991-92, the ampunts in paragraphs 1
and 5 wll be changed to reflect the
actual prem um anount.

7. For the duration of this collective
bar gai ni ng agreenent, the health insurance
plan referenced in paragraph 1, above,
shall have a $5 generic/$10 brand nane
prescription drug card. Unl ess ot herw se
agreed upon, the prescription drug card
shal | expire on June 30, 1992, and
prescription drugs as of July 1, 1992,

will revert to being paid under the health
pl an.
5. The District's final offer as to health insurance for the 1992-1994

contract provided in pertinent part:
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The Canmpbel | sport

| anguage that exists in the present

School Board

agrees to the

Mast er Agreenent except for the foll ow ng changes:

6. Article VI - Oher

Pr ovi si ons_ -

1990- 1992 Teacher

MODI FY Section H

-Modi fy existing health plan pursuant to Attachment A

MODI FY Article VI - Section (H) (1) to read:

1. The board shall pay the full
and famly health insurance through February 28,

Effective March 1, 1993,

$177.10 per nonth or 90% whi chever

the District

prem um for

single
1993.

will pay up to

is greater for

a

single premium and up to $470.91 per nonth or 90%

whi chever is greater for
shall notify the CEA of

i nsurance carrier. The CEA shal l

a famly prem um
any proposed change
have the opportunity

to discuss the change and to make recomendati ons.
the event the Board determines it wll
the new plan(s) shall
governed by paragraph 2 of this Article.

carriers, coverages of

The Association's final offer
contract provided in pertinent part:

as to health

The Board
in the

In

change i nsurance

i nsurance for

be

the 1992-1994

Article VI, H lnsurance

1. Change "1990-91" to "1992-93."
Repl ace "130.98" and "$348.70" with actual
dol | ar amobunts for 1992-93.

2. Change second sentence to read, "Effective
March 1, 1993, +the coverage shall be
equi val ent to t hat speci fied in
Appendi x C. "

5. Change "1990-91" to "1992-93".

Repl ace "$9.04" and "$37.

dol | ar anpunt

s for 1992-93.

27" with actual

6. Change "1991-92" to "1993-94."

7. Del ete existing paragraph and replace with
the foll owi ng paragraph.

Teachers with fifteen (15) years
retire at age
ive (55) or | ater shal |
the health and
i nsurance plans at age sixty-

the D
fifty-f

remai n covered under

dent al

strict who
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five (65) provided they renmit to the
District the nonthly premuns and
provided the <carrier permts such
continuation of benefits.

On April 2, 1993, the nonthly single and fam |y health insurance prem uns
were $177.10 and $470.91, respectively. Effective July 1, 1993, the prem uns
increased to $201. 14 and $485.54, respectively.

6. If the Interest Arbitrator were to select the Association's final
offer, the District's final offer would not maintain all health insurance
fringe benefits and the District's percentage contribution toward sane which
were in effect on April 2, 1993.

Based upon the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng

CONCLUSI ONS OF LAW

1. The District's final offer for the period July 1, 1993 - June 30,
1994 is not a qualified economc of fer within the nmeani ng  of
Sec. 111.70(1)(nc), Stats., and nonstatutory provision Section 9120(2x) of 1993
W sconsin Act 16.

2. Because the District's final offer for the period July 1, 1993 -
June 30, 1994 is not a qualified economc offer, all nmatters submtted to
arbitration pursuant to Sec. 111.70(4)(cm, 1991, Stats., continue to be
subject to arbitration.

Based upon the above and foregoing Findings of Fact and Concl usions of
Law, the Comm ssion nakes and issues the follow ng

ORDER
Interest Arbitrator G| Vernon shall proceed to issue an award in which
he selects the final offer of the District or the final offer of the
Association as to the contract period of July 1, 1992 - June 30, 1994.
G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 17th day of August,
1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By _ A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm ssi oner

WlliamK. Strycker /s/
WIlliamK. Strycker, Comnm ssioner
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CAVPBELLSPORT SCHOOL DI STRI CT

BACKGROUND

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

As reflected in our Findings of Fact, when 1993 Wsconsin Act 16 becane
effective on August 12, 1993, the parties had not yet received an interest

arbitration award which would have established disputed terns of

a 1992-1994

col l ective bargaini ng agreemnent. On August 13, 1993, the Conmmi ssion directed
the following letter to the parties:

The anended interest-arbitration | aw provides:

" (2x) PENDI NG ARBI TRATI ONS. As
soon as possible after the effective date
of this subsecti on, t he enpl oynent
relations comm ssion shall deternmine for
each collective bargaining unit in which
it has <closed an investigation under
section 111.70(4)(cm6, 1991, stats., but
for which no arbitration award has been
i ssued on that effective date whether any
matters  subject to arbitration under
section 111.70(4)(cm, 1991 stats., are no
| onger subj ect to arbitration under
section 111.70(4)(cm of the statutes, as
affected by this act. If the conm ssion
determnes that any dispute or portion of
a di spute whi ch was subm tted to
arbitration before the effective date of
this subsection is no longer subject to
arbitration on that effective date, it
shall imrediately notify the arbitrator or
arbitration panel nenbers of its finding
in witing and shall order the arbitrator
or panel menber s to terminate the
arbitration with respect to that dispute
or portion of that dispute which is no

| onger subject to arbitration. The
parties shall reinburse the arbitrator or
arbitration panel nmenbers for all costs

incurred in conducting the arbitration
prior to the date of the notice, but are
not liable for any costs incurred to
arbitrate any dispute or portion of a
dispute that is not subject to arbitration
under section 111.70(4) (cm of t he
statutes, as affected by this act, on or
after the date of any notice by the
commi ssion to that effect.
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The anended law is now in effect and, to our
know edge, no award has been issued in your case.

If we are correct that no award has been issued,
kindly file a witten position statement on or before
Friday, Septenber 3, 1993, as to how, if at all, you
beli eve the anmended | aw affects your case.

By letter dated August 27, 1993, the District responded as foll ows:

Pursuant to your letter dated August 13, 1993,
the follow ng sunmarizes the Board's position relative
to the inpact of the amended | aw on the pending dispute
at the Canpbel | sport School District.

Section 111.70 (4) (5s) states:

In a collective bargaining unit consisting of
school district professional enployees, if the
nuni ci pal _enpl oyer subnmits a qualified econonic
offer applicable to any period beginning on or
after July 1, 1993, no economic issues are
subject to interest arbitration under subd. 6
for that period. In such a collective
bargai ning unit, econom c issues concerning the
wages, hours or conditions of enploynent of the
pr of essi onal school enployes in the unit for any
period prior to July 1, 1993, are subject to
interest arbitration wunder subd 6 for that
peri od. In such a collective bargaining unit,
nonecononi ¢ issues applicable to any period on
or after July 1, 1993, are subject to interest
arbitration after the parties have reached
agreenent and stipulate to agreenent on all
econom ¢ issues concerning the wages, hours or
conditions of enploynent of the professional
school district enployes in the unit for that
period. (enphasis added)

Based on the aforenentioned |anguage, it is the

Board' s position t hat Arbitrator Ver non has
jurisdiction to render a decision for the 1992-93
contract year only. Al'l language issues between the

two parties occur in the 1992-93 contract year
therefore, the only econom c issue of salary increases
are in dispute for the 1993-94 contract year. Enclosed
for your review is the total package consisting of the
Board's offer. The first option provides the costing
of the Board's offer in the event the Board' s 1992-93
is awarded and the second option is the Board's cost if
the Union's offer is awarded in 1992-93. In each case,
the Board's offer generates a salary increase of 5.5%
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and a total package cost of 4.01% to 4.42% Because
there are no |anguage disputes and the Board's offer
neets the definition of a qualified economc offer for
1993-94, regardless of the outcone of Arbitrator
Vernon's award for 1992-93, it is the Board's position
that 1993-94 is not subject to interest arbitration
therefore, Arbitrator Vernon has no arbitral authority
to rule on the contract year 1993-94 and should return
the matter back to the parties for resolution. It is
our further understanding that the parties nust also
consider offers for the 1994-95 year to adhere to the
statutory requirenent.

In conclusion, based on the |anguage contained
in 111.70(4)(5s), it is the District's position that
the Arbitrator must render a decision for the first
year of the contract (1992-93) and that the last two
years of the contract (1993-95) should be renanded back
to the parties for resolution.

If we can provide any additional information,
pl ease | et ne know.

By letter dated Septenber 2, 1993, the Association responded as fol |l ows:

Pl ease accept this letter as the Association's response
to your August 13, 1993, letter regarding the potential
i npact of 1993 Wsconsin Act 16 (SB-44) on the above-
ref erenced case.

Al though pending arbitration is for a two-year period,
1992-93 and 1993-94, it has been bargained as a unitary
package. Therefore, it is our position that the
Conmi ssion should first determne if the Enployer's
final offer as a two-year package neets the qualified
econom ¢ of fer standard.

If the Enployer has made a qualified economc offer,
the two-year proposal should be severed and the first
year (1992-93) can proceed through the interest-
arbitration procedure in effect prior to the anmended
| aw. The second year (1993-94) is subject to the
provisions of 1993 Wsconsin Act 16 and is no |onger
subject to arbitration under 111.70(4)(cm.

If the Enpl oyer has failed to nake a qualified econonic
offer, the entire two-year agreement is subject to
arbitration.

In the instant case the Enployer has failed to nmake a

qualified econonmic offer. The Enployer offer for 1993-
94 does not maintain the existing (1992-93) percentage
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By letter dated Septenber 21, 1993,

to how it

contri bution for health insurance.

The Enployers final offer is enclosed. The Enpl oyers
heal th i nsurance proposal is stated bel ow

Modi fy Article VI -- Section (H (1) to read:
1. Ef fective Novenber 1, 1992, the District
will pay up to $177.10 per nonth or 90%

whi chever is greater for a single prem um and up
to $470.91 per nonth or 90% whichever is greater
for a fanmily premum The Board shall notify
the CEA of any proposed change in the insurance
carrier. The CEA shall have the opportunity to
di scuss t he change and to made (sic)
recomrendat i ons. In the event the Board
determines it wll change insurance carriers,
coverages of the new plan(s) shall be governed
by Paragraph 2 of this Article.

For 1992-93 the health insurance premuns were
$177. 10/ month single and $470.91/nonth famly. Under
the Enployer's offer the District paid 100% of the
i nsurance prem uns for the 1992-93 contract term

For the 1993-94 the health insurance premunms are
$201. 14/ month single and $485.54/month famly. Under
the Enployer's offer teachers with single coverage wll
pay $20.11/nmonth or 10% of the premium  The Enpl oyer
will contribute 90% of the single prenmium Under the
Enpl oyer's offer teachers with famly coverage will pay
$14. 63/ month or 3.1%of the premium The Enpl oyer wl |
contribute 96.9% of the famly prem um

Pl ease contact nme i f you require addi ti onal
i nformation.

t he Conmi ssion advised the parties as
woul d proceed to determine whether all or a portion of

the matters

pending before the interest arbitrator remained subject to arbitration. The
Conmission's letter stated in pertinent part:

Nonstatutory provision (2x) of 1993 Wsconsin
Act 16 directs the Conm ssion to determ ne whether your
dispute or a portion of your dispute is no |onger
subject to arbitration. W wite to tell you how the
Conmi ssion will proceed to make this determ nation.

From its review of Secs. 111.70(1)(nc)l and
111.70(4)(cnm)bs, Stats., the Commission is satisfied
that all portions of your dispute pertaining to the
contract period prior to July 1, 1993 renain subject to

-10-
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arbitration without regard to limtations inmposed by
Sec. 111.70(4)(cmb5s, Stats. Thus, that portion of
your dispute is unaffected by the new | aw

However , a review of the same statutory
provisions satisfies the Commission that the econonic
portion of your dispute pertaining to the contract
period comencing July 1, 1993 renmins subject to
arbitration only if the District's existing offer is
not a "qualified economc offer" as that term is
defined in Sec. 111.70(1)(nc), Stats. |If the District
has not nmade a "qualified economc offer" for the post-
June 30, 1993 period, your dispute continues to be
subject to arbitration in its entirety. If the
District has submtted a "qualified economc offer,"
econom c issues are no longer subject to arbitration
for the post-June 30, 1993 peri od.

Wien reaching the foregoing conclusions, the
Conmi ssion considered whether nonstatutory provision
(2xg) of 1993 Wsconsin Act 16 mandated that you each
be given the opportunity to supplenment your existing
offers so as to extend them to June 30, 1995. The
Conmi ssi on al so consi dered whether you should be given
the opportunity to anend your existing offers because a
portion of the period they cover (post-June 30, 1993)
is now governed by a statute which did not exist at the
time your investigation was closed. Lastly, the
Conmi ssion has considered whether your arbitration
should be allowed to proceed under the |aw which
governed your dispute at the time the investigation was
closed without regard to 1993 Wsconsin Act 16. The
Conmi ssion rejected each of these alternatives because
(2x) clearly expresses a legislative intent that:

(1) 1993 Wsconsin Act 16 applies to your
di spute, and

(2) your existing offers form a valid and
exclusive basis for determning whether
and how vyour arbitration dispute can
pr oceed.

The question of whether the District's existing
offer is a "qualified econonic offer" for the period
comencing July 1, 1993 will be answered by:

(1) est abl i shing t he t ot al cost of
conpensation and fringe benefits provided
to enployes represented by the Union on
the 90th day prior to July 1, 1993, and

-11-
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(2) determining whether the District has net
its obligations under Sec. 111.70(1)(nc),
Stats., as to said conpensation and fringe
benefits.

We acknowl edge that the "base" conparison point
(the 90th day prior to July 1, 1993) for the purpose of
the "qualified econonmic offer"” determination is not one
specified in either Sec. 111.70(1)(nc), Stats. or
Sec. 111.70(4)(cm 8s, St at s. However, we are
confronted with an arbitration dispute in which the
parties had the unrestricted right to bargain/arbitrate
changes in fringe benefits and the enployer cost
thereof for the contract period prior to July 1, 1993.
In such circunstances, we have concluded that the
presence or absence of a "qualified economc offer" for
the post- June 30, 1993 period can be measured in a
manner nost consistent with |legislative intent by using
the wages and fringes which the arbitrator wll
establish for the pre-July 30, 1993 period. If we were
to have used "basepoints” in the contract preceding the
one you are arbitrating, (as set forth in Secs.
111.70(1) (nc) and 111.70(4)(cm8s, Stats, your right to
bargain/arbitrate changes in fringe benefits and the
enpl oyer cost thereof for the pre-July 1, 1993 period
woul d be conprom sed.

Literal application of Secs. 111.70(1)(nc) and
111.70(4)(cn)8s, Stats., to your arbitration dispute
would nean that the fringe benefits and the enployer
cost t her eof you had t he opportunity to
bargain/arbitrate for the pre-July 1, 1993 peri od woul d
not necessarily be the fringe benefits and enployer
cost thereof which the District would be obligated to
maintain for the purposes of a "qualified econonic
offer." W are persuaded that such a result would be
contrary to the legislative intent of having the wages
and fringe benefits in effect for the period prior to
the effective date of a "qualified economic offer" be
the wages and fringe benefits by which the existence of
such an "offer" is determ ned.

G ven the foregoing, we ask you to advise us, on
or before Cctober 13, 1993, as to whether you believe
the District's existing offer for the post-June 30,
1993 period is a "qualified economic offer.” |If you do
not agree, we wll conduct a hearing to provide a
record upon which we will nake that determ nation.

By letter dated Septenber 29, 1993, the Association responded to the
Conmi ssion's Septenber 21, 1993, letter as follows:
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By

In your Septenber 21, 1993 letter you asked the
Canpbel | sport Education Association's position as to
whet her the Canpbel | sport School District has submtted
a "qualified economc offer” for the 1993-94 school
year. The Association addressed this issue in its
Sept enber 2, 1993 letter to M. Peter Davis (attached).

In addition to the Septenber 2, 1993 letter, the
Associ ati on woul d add:

1. The District has changed the salary
schedul e structure, including in its final
offer flat dollar anpbunt increases to the
sal ary schedule which result in dimnished
sal ary schedul e structure val ue; and

2. Since there is not a settled Collective
Bargai ning Agreenment for 1992-93, it is
i mpossible to determine  whether t he
District has nmade a "qualified econonic
of fer" for 1993-94.

For the reasons stated in the Septenber 2, 1993 letter
and expressed above, the Association requests the
Wsconsin Enploynent Relations Commssion order the
above referenced nmatter to proceed for both 1992-93 and
1993-94.

Pl ease  contact nme i f you require addi ti onal
i nfornmation.

This letter is in response to your letter of
Sept enber 21, 1993, concer ni ng t he Conmi ssion's
application of 1993 Wsconsin Act 16. This letter
suppl enents the District's letter to the Comm ssion of
August 27, 1993, wherein the District outlined its
position that although the 1992-1993 offer was subject
to determnation by the interest arbitrator, the 1993-
1994 aspect of the offer was not subject to interest
arbitration.

The District concurs with the Conm ssion's opinion that
the 1992-1993 contract offer is subject to interest
arbitration. In addition, as the offers submtted by
the parties for the 1993-1994 contract year represent
gual ified economc offers, the 1993-1994 aspect of this
dispute is not subject to interest arbitration.

However, the District does not concur wth the
Conmi ssion's interpretation t hat t he District's
-13-

letter dated October 5, 1993, the District responded to the
Conmi ssion's Septenber 21, 1993, letter as foll ows:
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economc offer for 1993-1994 cannot be reduced in a
manner so as to still neet the qualifications of a
qgual i fied econonic offer.

It is the District's position that not only does the
1993-1994 offer neet the criteria of a qualified
econom c offer, but also that the District may reduce
this economc offer so long as it conports with the
requi renents of a qualified economc offer.

The District's position is based not only upon the
| anguage of the statute, but also upon the express
| anguage of its final offer. The District's final
offer as subnitted to the interest arbitrator includes
the foll ow ng:

In the event the District becones subject
to any cost controls during the term of
this Agreement, this salary schedul e shall
becone limted to such cost controls. I'n
addition, both parties reserve the right
to re-open negotiations for the sake of
adjusting the economcs of this Agreenent
so as to also conply wth any cost
controls during t he term of this
Agr eenent .

The | anguage and intent of the District's proposal was
witten in express anticipation of the | aw changes. As
witten, the language of the District's offer is
intended to allow the District to adjust it's (sic)
offer so as to neet the econonic aspects of the new
| aw. In this regard, the District's 1993-1994 offer
not only neets the criteria of a qualified econonmc
offer on its face, but the District through the above
cited language may nodify its offer to the extent
necessary so as to neet that definition.

It is the District's position that aside from neeting
the criteria of a qualified economc offer in 1993-
1994, and aside from having the ability to nodify its
1993-1994 offer so as to still meet the criteria of a
qualified econonmic offer, the District may al so nodify
its 1993-1994 offer to include an offer for 1994-1995
so as to also conply with the express provisions of the
st at ut e.

In conclusion, it is the District's position that the
1992- 1993 aspect of this pending dispute is subject to
determination by the interest arbitrator. The 1993-
1994 aspect of this dispute should be returned to the
parties as (1) the District's offer neets the criteria
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for a qualified economic offer; (2) the District's
of fer has express language to allow it to nodify its
offer so as to neet the criteria of a qualified
economic offer; (3) the District's 1993-1994 offer nmay
be nodified to include a 1994-1995 offer in accordance
with the provisions of the statutes.

If we can provide any additional information, please
| et us know.

G ven the parties' respective positions as to the matters which remained
subject to interest arbitration, the Commission advised the parties that
hearing would be conducted to provide a factual record upon which the
Conmi ssion would resolve the parties' disagreenent. Fol | owi ng unsuccessf ul
efforts to resolve the dispute, hearing was ultimately conducted and the
parties thereafter filed witten argunment in support of their respective
positi ons.

POSI TI ONS OF THE PARTI ES

The District

The District initially argues that the Notice of Hearing in this
proceeding inproperly identified the dispute as a "class 1 proceedi ng" under
Sec. 227.01(3)(a), Stats. The District asserts that the proceeding is not a
"class 1 proceeding" because the Commi ssion is not acting in this matter under
standards conferring substantial discretionary authority upon it. The District
contends that the case should nore properly have been identified as a "class 3
proceedi ng".

The District asserts that under non-statutory provision (2x), the scope
of the Commission's analysis for determning which matters are subject to the
pending interest arbitration does not include an analysis of whether the
District's offer neets the requirenents of a qualified economic offer under
1993 Wsconsin Act 16. The District argues that the Commssion's sole role in
this proceeding is to informthe interest-arbitrator that issues in dispute for
1992-1993 remain before himfor determ nation but that all 1993-1994 issues are
to be returned to the parties for proceedings under the new statute without
regard to whether the District has nmade a qualified economc offer. The
District asserts that a conparison of its offer to the definition of a
"qualified economic offer" is not only beyond the authority of the Conm ssion
under (2x), but also results in unfair, illogical and inpossible results.
Determination of whether the District's offer is a qualified economc offer
results in an ex post facto application of the law because it requires an
assunption as to which offer would be accepted by the interest-arbitrator for
1992- 1993, despite the fact that offers were prepared by the parties as a two-
year, one-package offer. The District further alleges that an application of
the qualified economc offer standard to its offer in effect assunes that if an
arbitrator selected the Association's offer for the first year, the District
would have put forth the sane offer for 1993-1994 as is presently pending
before the Arbitrator. The District contends that such is not the case.
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The District next contends that the Commission will be violating the
District's equal protection rights under the United States and Wsconsin
constitutions if it does not give the District an opportunity to modify the
1993-1994 portion of its offer before any determnation is nade as to the
offer's status as a qualified economc offer. The District asserts in this
regard that the Conm ssion cannot appropriately divide school districts into
classifications with different rules based upon whether or not an interest-
arbitration award had or had not been received on or before the effective date
of 1993 Wsconsin Act 16. Therefore, the District reiterates the Conmi ssion
shoul d sinply and legally determ ne which issues apply for each respective year
and allow the interest-arbitrator to deternmine only the 1992-1993 i ssues.

Assum ng arguendo that the Conmission erroneously concludes that it is
appropriate to determ ne whether the District's 1993-1994 offer is a qualified
economic offer, the District contends that its offer does qualify as a

qualified economc offer. Thus, the District contends that the 1993-1994
portion of the parties' dispute should be renoved from the arbitrator's
jurisdiction. In this regard, the District argues that even if it is
erroneously concluded that it is appropriate to conpare the District's 1993-
1994 offer against an assunption that the interest-arbitrator will select the
Association's offer for 1992-1993, the District's offer qualifies as a
qualified economc offer. Contrary to the Association, the District asserts

that its offer does not attenpt to alter the existing structure of the salary
schedul e, but rather intends to continue whatever structure is established by
the arbitrator's award for 1992-1993. As to the Association's claim that the
District is seeking to nodify the health insurance provision, the District
contends that its offer only pertains to 1992-1993, and does not independently
seek a change for 1993-1994. Lastly, the District argues that its reopener
proposal in its final offer does not renove the offer from the realm of a
qualified economc offer. The District contends that the reopener allows it to
make any changes necessary to neet any requirenents of the new | aw

In its reply brief, the District urges the Conmmission to reject any
Association argunent that the District has a burden of proof to establish that
its offer is a qualified econonic offer. The District asserts that there is
nothing in the statute which exists that there is a burden of proof upon either
party. The District alleges that the Association's own argunments denonstrate
that the statute was not intended to apply as suggested in the Conmssion's
Sept ember 21, 1993 letter.

The Associ ation

The Association argues that public policy, statutory interpretation and
fundanental principles of fairness dictate that the entire two-year agreenent
should remain subject to interest arbitration. 1In this regard, the Association
argues that non-statutory provision (2x) does not require that the Conm ssion
split the existing two-year offer, but rather has discretion to submt the
entire offer to interest arbitration. Should the Conmm ssion conclude that the
statute is anbiguous in this regard, the Association urges the Conmm ssion to
interpret the law in a manner which avoids absurd, unreasonable results and
does not prejudice any of the parties.
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The Association asserts that the Commi ssion's proposed interpretation of
(2x) is not only unfair but illogical and absurd. The Association contends the
parties spent a great deal of tine, energy and noney negotiating the contract
and participating in the interest-arbitration process. The Association asserts
that if the Arbitrator had sinply been allowed to issue his award, the matter
woul d have been entirely resolved nany nonths ago. Gven the facts of the
parties' negotiations, the Association asserts that the parties thenselves as
well as the Conmi ssion should be estopped from interfering with the dispute
resol uti on procedure. The Association further notes in this regard that
Wsconsin statutes favor two-year collective bargai ning agreenents and that the
Conmi ssion's proposed manner of proceeding is at odds with this preference for
two-year contracts. Lastly, the Association asserts that because the 1992-1994
offers were prepared as a unitary two-year package, it is unfair to the parties

and illogical to analyze the offers in any other fashion. The Associ ation
contends that the Conmission's interpretation of (2x) has totally negated the
parties' respective bargaining strategies and risk assessnents. The

Association argues that this is patently unfair and prejudicial to both
parties, but even nore so to the Association who can be deprived of access to
interest arbitration.

Assuming the Conmission continues to erroneously interpret provision
(2x), the Association contends that because the 1992-1994 contract term
overlaps the change in the bargaining law and because the parties have
bargained a unitary package offer, the Comm ssion should conclude that the
District's entire proposal must neet the mninmum QEO standard. The Associ ation
further argues that if the doctrine of a qualified economic offer is applicable
to this dispute, the District should bear the burden of proof as to the
exi stence of such an offer. In the Association's view, this is particularly
appropriate because Act 16 dramatically changed the bargaining process and
di spute resolution procedure that had been in existence for at |east 15 years.

I f the Comm ssion erroneously concludes that the qualified economc offer
anal ysis should be applied to the District's 1993-1994 offer, the Association
asserts that the District has not made a qualified economic offer. First, the
Association asserts that the District cannot have a qualified econonmic offer
because there is no base year by which such an offer can be neasured.
Secondly, the Association asserts that the District's proposed change in
i nsurance prem um contributions establishes that the District's 1993-1994 offer
does not nmintain the percentage contribution for a fringe benefit as required

to have a valid qualified economic offer. In this regard, the Association
urges the Commssion to reject the District argunent that the insurance prem um
formula is determined solely in 1992-1993. The Association asserts that the
1993-1994 health insurance dollar level premuns will determ ne the percentage
of insurance contributions wunder the District's offer. Thirdly, the
Associ ation asserts that the District has not nmade a qualified economc offer
because the District's offer changes the existing salary schedul e. In this

regard, the Association argues that the existing salary structure reflects an
i ndexed structure which the District seeks to alter by offering a flat dollar
amount increase to each cell on the schedule. Fourthly, the Association
asserts that no qualified economic offer is present because of a reopener
provision included in the District's offer. The Association contends that the
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adjustnents to an offer which are contenplated by reopener |anguage render the
District offer inconplete and thus not capable of being determned to be a
qualified econonmic offer. The Association also contends that the reopener
provision in the District's offer was not triggered by the changes produced by
Act 16 and thus does not provide the District with any right to change its
of fer.

In response to the District's assertion that its equal protection rights
have been violated, the Association asserts that the District cannot avail
itself of equal protection clause of the United States Constitution because
said clause does not apply to subdivisions of the State. The Associ ation
further contends that the District does not have standing to assert rights
under the Wsconsin Constitution as a political subdivision of the State.

The Association agrees with the District that this proceedi ng shoul d have
been noticed as a "class 3 proceeding". The Association notes that "class 3
proceedi ngs" require preparation and service of a proposed decision by the
heari ng exam ner.

Gven all of the foregoing, the Association asserts that the entire two-
year agreenent remains subject to interest arbitration.

DI SCUSSI ON

Qur Septenmber 21, 1993, letter to the parties sets forth our
interpretation and understanding of nonstatutory provision (2x). As reflected
in that letter, we concluded then and continue to conclude now that:

(1) Neither party has the right to nodify the final
offers they nade prior to the existence of
Act 16.

(2) The portion of a pending interest arbitration
di spute pertaining to any period prior to
July 1, 1993, remains subject to interest
arbitration without regard to the limtations
i mposed by Sec. 111.70(4)(cn)5s., Stats.

(3) The economic issue portion of a pending interest
arbitration dispute pertaining to the contract
period comrencing July 1, 1993, renains subject
to arbitration only if the District's existing
offer is not a "qualified economc offer" as
defined in Sec. 111.70(1)(nc), Stats. 1/

1/ The District argues Act 16 does not enpower us to make this "qualified
economic offer" analysis. However, in our view, the District's argunent
i gnores the clear neaning of the phrase, "as affected by this act" at the
end of the first sentence of provision (2x). We believe that phrase
conpel s us to nake the "qualified economc offer" analysis.

It is primarily the "qualified econonmic offer" analysis we are required
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(4) The base conparison point for determning
whether the District has made a "qualified
economc offer" is April 2, 1993.

Under our interpretation of Act 16, 2/ the key question presented to us
in this proceeding is whether the District's offer naintains the existing
fringe benefits and the percentage contribution toward sane which would exist
on April 2, 1993. Because either party's final offer mght be selected by the
Interest Arbitrator, and thus establish the April 2, 1993 base fringe benefit
and percentage |evel contributions which are determinative herein, we mnust
nmeasure the District's offer for the period beginning July 1, 1993 agai nst both

parties' offers for the pre-July 1, 1993, period. If the District's offer
fails to maintain for the entire contract period beginning July 1, 1993, those
fringe benefits and enpl oyer percentage contributions which exist on April 2,

1993 under either party's offer, the Dstrict's offer is not a qualified
economic offer and the entire dispute remains subject to interest arbitration.
3/

to engage in which pronmpts us to conclude we correctly identified this as
a "Oass 1 proceedi ng" under Sec. 227.01(3)(a), Stats., in the Notice of
Heari ng.

2/ The District argues that our interpretation of Act 16 nmay violate the
Equal Protection O ause of both the United States Constitution and the
Constitution of the State of Wsconsin. W initially note that, with
[imted exceptions, school districts lack standing to challenge the
constitutional validity of a statute. Buse v. Smith, 74 Ws. 2d 550
(1976). Assuming arguendo that the District has standing to attack the
constitutional validity of the statute, we are mndful of the established
principle that a party attacking a statute's validity has the burden of
denonstrating its unconstitutionality beyond a reasonable doubt. Modern
v. MGnnis, 70 Ws. 2d 1056 (1975). W are satisfied the District has
not net its burden herein.

3/ The District argues that the bel ow quoted reopener proposal in its offer
should allow it to conformits offer to the requirements of a "qualified
economic offer". W reject the District's position. Watever rights the

reopener provision gives the District only exist if the District's offer
is selected by the Interest Arbitrator and beconmes part of the contract.
The District's reopener proposal does not by its own terns give the
District any rights to modify its offer and it is the offer which we nust
consi der in our analysis.

"In the event the District beconmes subject to any cost
controls during the termof this Agreenment, this salary
schedul e shall becone limted to such cost controls.
In addition, both parties reserve the right to reopen
negoti ations for the sake of adjusting the econom cs of
this Agreement so as to also conply with any cost
controls during the termof this Agreenent."”
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We begin our analysis by considering the nmanner in which the phrase, "the
percentage contribution by the nunicipal enployer to the enployes' existing
fringe benefits" from Sec. 111.70(1)(nc)l.a. Stats., should be interpreted and
applied herein. 4/ It is assumed by the parties and beyond dispute that the
phrase "fringe benefits" includes health insurance benefits. The neaning of
the "percentage contribution" |anguage is also self-evident where the proposed
contract |anguage expresses the enployer premum contribution as a percentage
or, as here, uses the word "full".

The Association's final offer as to health insurance for the pre-July 1,

1993 period would naintain the existing "full" contribution level. The record
establishes that on April 2, 1993, the monthly single and famly health
insurance premuns were $177.10 and $470.91, respectively. Thus, as of

April 2, 1993, pursuant to the Association's offer, enployes were entitled to
have the District pay 100% of the single and fam |y prem um

The District's final offer does not contain |anguage which guarantees
that the District would continue to pay 100% of the premiuns for the duration
of the contract period comencing July 1, 1993. 5/ If the premuns were to
rise during that period, the District's contribution level would fall below
100% Indeed, the record establishes that effective July 1, 1993, the single
and famly premiums increased to $201.14 and $485.54, respectively. Under
these circunstances, it is apparent that the District's offer does not nmaintain
"the percentage contribution by the nmunicipal enployer to the enployes'
existing "fringe benefits" which would exist on April 2, 1993 if the
Association's offer were selected. Thus, the District's offer is not a
qualified economc offer within the nmeaning of Sec. 111.70(1)(nc) 1. Stats.

4/ Section 111.70(1)(nc)1(a), Stats. states in its entirety:

112.70 (1)(nc) 1. "Qualified economc offer" neans an
offer made to a |labor organization by a nunicipal
enpl oyer that includes all of the follow ng, except as
provided in subd. 2:

a. A pr oposal to mai ntai n t he per cent age
contribution by the municipal enployer to the nunici pal
enpl oyes' existing fringe benefit costs as determ ned
under sub. (4)(cm8s, and to mintain all fringe
benefits provided to the nunicipal enployes in a
coll ective bargaining unit, as such contributions and
benefits existed on the 90th day prior to comrencenent
of negoti ati ons.

5/ The District's argunent that its 1993-1994 offer should be read as
proposing to mamintain the health insurance contribution |evel under
whi chever 1992-1993 offer is selected is totally at odds with the clear
| anguage of the District's offer and thus unpersuasive.
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Further, the Association's health insurance offer for the pre-July 1,
1993 period contains an additional insurance benefit available to enpl oyes who
retire. If the Association's offer were selected for the pre-July 1, 1993
period, this additional benefit would be one of the fringe benefits existing on
April 2, 1993 that the District would be obligated to maintain if it wished to
have a qualified econonic offer. As reflected in the Findings of Fact, the
District's July 1, 1993 through June 30, 1994 offer does not contain this
heal t h i nsurance benefit for those who retire.

Gven the foregoing, it is apparent that if the Arbitrator were to sel ect
the Association's offer, the District's offer for the period July 1, 1993
through June 30, 1994 does not maintain the percentage contribution toward
health insurance or the health insurance benefits in effect April 2, 1993.
Thus, as mneasured against the Association offer, the District does not have a
qualified economc offer for the period of July 1, 1993 through June 30, 1994.

Based on this conclusion, the entire dispute remains subject to interest
arbitration and we have ordered Interest Arbitrator Vernon to proceed to issue
an award. 6/

Dated at Madi son, Wsconsin this 17th day of August, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By _ A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm ssi oner

WlliamK. Strycker /s/
WIlliamK. Strycker, Conmm ssioner

6/ The Association argues that the District's offer would also change the
salary schedule structure in violation of Sec. 111.70(4)(cm8p. Stats.
Assum ng, arqguendo, that the District's offer does change the salary
schedul e structure, no violation of Sec. 111.70(4)(cn)8p. Stats. would
occur because the structure change would take effect prior to August 12,
1993 (the effective date of Act 16). Thus, consistent with
Sec. 111.70(4)(cm8p. Stats., the structure in effect August 12, 1993 is
mai nt ai ned, not changed by the District's offer.
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