STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

DI STRICT COUNCI L 48, AMERI CAN
FEDERATI ON OF STATE, COUNTY &
MUNI Cl PAL EMPLOYEES, AFL-C O

AND | TS AFFI LI ATED LOCAL 2, : Case 109
: No. 48702 MP-2687
Conpl ai nant, : Deci sion No. 27606-A
Vs. :

C TY OF GREENFI ELD,

Respondent .

Appear ances:

Ms. Monica M Mirphy, Podell, Ugent & Cross, S.C., Attorneys at Law,

T 611 North Broadway Street, Suite 200, M| waukee, W sconsin 53202-
5004, appearing on behalf of District Council 48, Anerican
Federation of State, County and Minicipal Enployees, AFL-CI O and
its affiliated Local 2, referred to bel ow as the Union.

M. Robert W Milcahy, Mchael, Best & Friedrich, Attorneys at Law,
100 East Wsconsin Avenue, M | waukee, Wsconsin 53202-4108,
appearing on behalf of the Gty of Geenfield, referred to below as
the Gty.

ORDER HOLDI NG COVPLAI NT | N ABEYANCE
PENDI NG COVM SSI ON DECI SION ON UNI T CLARI FI CATI ON PETI TI ON

The Union filed, on January 25, 1993, a conplaint of prohibited practice
alleging that the Gty had violated Secs. 111.70(3)(a)l1, 3, 4, and 5, Stats.,
by unilaterally changing the wages of the incunbents of two bargaining unit
positions, and by seeking to renove those positions fromthe bargaining unit.
Attenpts to informally resolve the matter proved unsuccessful, and, on April 8,
1993, the Comm ssion appointed Richard B. MLaughlin, a nmenber of its staff, to
act as an Examiner to make and issue Findings of Fact, Conclusions of Law and

Order, as provided in Secs. 111.70(4), and 111.07, Stats. In a Notice of
Hearing on Conplaint sent to the parties on April 8, 1993, hearing was set for
May 11, 1993. In its answer, the City asserted a nunber of affirmative

def enses, including the follow ng:

The specific positions that were the subject of the
unit clarification petition (Case 43 (sic) No. 48025,
ME- 598) wer e t hose of t he Assi st ant
Conptrol |l er/ Accountant and Court Adm nistrator. Thi s
case has been briefed and is now ripe for a decision.
This matter should be held in abeyance pending the
outcone of this underlying nmatter.
In a letter to the parties dated May 3, 1993, | stated:

| received the Respondent's answer on April 27, 1993.

The answer contains a series of affirmative defenses,
the first of which seeks that "(t)he matter should be
hel d i n abeyance pendi ng the outcone of this underlying
matter." W have discussed this point, in passing,
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during the scheduling of the conplaint.

| wite to confirmthat hearing on this matter will go
forward on My 11, 1993. I take the affirmative
defense to assert that any determination of the
conplaint should await determination of the nerits of
the unit clarification. Thus taken, the affirmative
def ense can await your argunments on the nerits.

Wth this said, it is my understanding there are no
nmotions requiring disposition prior to the hearing. |If
ny understanding is incorrect, please advise ne as soon
as possi bl e.

In a fax and a cover letter dated May 7, 1993, Robert Mil cahy stated:

| would like to set up a three-way conference call for
soneti ne on Monday, May 10, 1993.

Pl ease consider this to be a formal notion to hold the
hearing in abeyance pending the outcome of the
underlying wunit clarification proceeding. It has
becone obvious to nme in preparing for this case that
the affirmative defense should be considered a notion
and that we would like that ruled upon prior to the
heari ng on Tuesday, May 11, 1993.

It is our position that this would be a waste of the
WERC resources to relitigate a case which would be
rendered noot based upon the underlying decision in the
unit clarification matter. For your information, the
two positions in question are the subject of a
proceeding in WERC Case 43 (sic) No. 48025 ME-598. In
that case, the position of "Admnistrator" and
"Assistant Conptroller" were fully litigated.
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A conference call did take place on May 10, 1993. | confirned during that call
that the May 11, 1993, hearing would go forward. At the close of that hearing,
the parties agreed to the post-hearing subnission of certain exhibits, and the
Cty renewed its notion to hold the conplaint in abeyance. The subm ssion of
the post-hearing exhibits suspended the creation of a briefing schedule on the
nerits of the conplaint, and | offered the parties the opportunity to submt
any argunent or authority on the Cty's nmotion concurrent with the subm ssion
of the post-hearing exhibits. The exhibits were subnitted by the parties on
July 9, 1993. Each party filed a brief on the Gty's notion by July 30, 1993.

ORDER

1. The City's motion to hold the processing of the conplaint in
abeyance pending the Commi ssion's deternmination in Gty of Greenfield, Case 63,
No. 48025, MEg(u/c)-598, is granted.

2. The City's notion to dismss certain allegations of the conplaint
i s denied.

Dated at Madi son, Wsconsin this 24th day of August, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Ri chard B. MlLaughlin [/s/

Ri chard B. MLaughlin, Exam ner
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CI TY OF GREENFI ELD

VEMORANDUM ACCOVPANYI NG
ORDER HOLDI NG COVPLAI NT I N ABEYANCE
PENDI NG COVM SSI ON DECI SION ON UNI T CLARI FI CATI ON PETI TI ON

BACKGROUND

It is undisputed that the Commission is processing a Petition for Unit
Clarification (Case 63, No: 48025, Me(u/c)-598) involving the positions subject
to the conplaint. It is also undisputed that the petition has been fully
heard, and is ready for a Comm ssion deci sion.

THE PARTIES PGOSI TI ONS

The Gty's Position

The Gty notes that its notion should be considered both a notion "to
defer briefing of the above-referenced matter until such tine as the Conmi ssion
issues a decision in the unit clarification proceeding" and a notion "to
dismss all other itens contained in the conplaint.”

The City contends that the Union's evidence is directed solely to the
claimthat the Cty unilaterally inplenmented a dramatic wage increase for two
positions. There was, according to the Cty, "no other evidence presented at
the hearing by the Union on any other allegation.” It follows, the Gty
concl udes, that any allegation not related to this claimshould be dismssed.

The Gty contends any claim relating to its duty to bargain should be
deferred until the Conm ssion addresses the wunit clarification. The Gty
argues that the "establishment of bargaining unit positions, the nunber of
classifications and the rate of pay accorded to those positions is undeniably a
perm ssive subject of bargaining”, and that it has no duty to bargain wth
respect to non-bargaining unit positions. From this it follows, the Gty
concludes, that if the Commission rules the positions subject to the unit
clarification petition are not included in the bargaining unit represented by
t he Uni on, the bargai ning i ssues posed in the conplaint are noot.

Beyond this, the Gty notes that parallel proceedings on unit placenment
i ssues risk not only waste of Conmm ssion resources, but conflicting results.
It follows, the Gty contends, that the conplaint should be "held in abeyance
pendi ng the decision in the unit clarification proceeding."

The Union's Position

The Union notes initially that the CGty's contention regarding the
mandat ory/ perm ssive nature of bargaining on the establishnent of  unit
positions etc., is irrelevant to this natter.
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More specifically, the Union contends that the positions are established

positions, and "continue to be within the bargaining unit . . . at least until
the WERC rules that they are out of the bargaining unit which has not happened
as of yet, and which may never happen." The positions at issue in the unit

clarification noted by the Gty were, according to the Union, subject to a
prior wunit «clarification, and were ruled appropriately included in the
bargaining unit. This prior determnation is, the Union asserts, "entitled to
determ native wei ght absent a showi ng of naterial change of circunstances.”

The Union contends that there is no need to hold the conplaint in
abeyance because "unless and until the WERC changes its nmind about the
positions they renmain in the bargaining unit under the prior decision.” Since
they remain unit positions, according to the Union, "they are subject to the
enployer's duty to bargain and the enployer cannot wunilaterally increase
wages. "

The Union concludes that the conplaint "
requests "a speedy briefing schedul e and deci sion."

is ripe for decision", and

DI SCUSSI ON

The Gty has asserted its notion before and after hearing on the nmerits
of the conplaint. Al 'though essentially the sane notion, the post-hearing
noti on nust be assessed sonewhat differently than the pre-hearing notion.

In both cases, the notion poses the Cty's concerns on administrative
econony against the interests of the Union in its statutory right to a hearing.
The weight to be afforded the conpeting interests has varied from before to
after hearing.

Procedurally, the Commission is bound both by the provisions of
Sec. 111.07, Stats., 1/ and by Chapter 227. Both tend to encourage the
granting of hearing. Sec. 111.07(2)(a), Stats., pushes conplaints toward a
hearing "not less than 10 nor nore than 40 days after the filing". Al though
this has been found to state a waivable right, the provision does point the
Conmi ssion toward pronpt hearings. Chapter 227 reinforces a statutory
preference for the granting of a hearing. Conpl aints of prohibited practice
are contested cases under Sec. 227.01(3), Stats. Sec. 227.44(1), Stats.,
states in such cases "all parties shall be afforded an opportunity for
heari ng". That Sec. 227.42, Stats., provides a right to hearing for certain
cases not otherwise neeting the Sec. 227.01(3), Stats., definition of a
contested case indicates a legislative intent in favor of processing matters
such as the conplaint toward

1/ Sec. 111.70(4)(a), Stats., nakes the procedures of Sec. 111.07 applicable
"in all cases involving prohibited practices under this subchapter".
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heari ng. The Conmmission has itself noted it "is not well equipped under
Chapters 227 or 111, Stats., or with the adm nistrative resources to entertain
or to encourage extensive pre-hearing notion practice". 2/

These general considerations do not establish that hearing cannot be
deni ed through a pre-hearing notion, but that such notions nust be granted with

concern for the statutory rights to a hearing. 3/ The Union's conpl aint
challenges the Gty's unilateral actions regarding the wages and conditions of
enmpl oynent of the incunbents of tw positions. The conplaint alleges

violations of Sec. 111.70(3)(a)l, 3, 4 and 5, Stats. From a pre-hearing
perspective, the conplaint could be read to allege violations conceivably
ranging from a good faith dispute on the unit status of two positions (i.e. a
Secs. 111.70(3)(a)l and 4, Stats., violation) to bad faith interference and
discrimnation against the rights of two or nore unit enployes (i.e. a Secs.
111.70(3)(a)1 and 3, Stats., violation).

From the pre-hearing perspective, the concerns of admnistrative econony
raised by the Cty's notion were outweighed by the Union's interest in a pronpt
hearing on its allegations. A pre-hearing deferral to the unit clarification
proceedi ng at nost woul d have secured a definitive answer on the unit placenent
conponent of the conplaint's allegations. The econony to be gained by such a
deferral was outweighed by the risk of delaying hearing on those issues the
unit clarification could not address.

The weight to be accorded the conpeting interests has, however, changed
fromthe pre-hearing to the post-hearing notion. The record in the conplaint
is not yet conplete, since the merit of the conplaint has not been fully
briefed by the parties. However, wi thout intruding into those argunents, it
can be said that the evidence concerning the potential violation of Sec.
111.70(3)(a)1l and 4, Stats., has predomi nated over evidence of interference or
di scrimnation under Sec. 111.70(3)(a)l and 3, Stats. There is no persuasive
evi dence indicating holding the conplaint in abeyance will cause inmmediate and
irreparable harmto the interests of the Union or of any enploye. Since unit
pl acenent concerns have, to this point, been the focus of the litigation, the
wei ght to be afforded the adm nistrative economy concerns of the Gty nust be
reexam ned.

The Gty persuasively contends that the Commission's decision will fully
address the unit placement of the enployes affected by the unit clarification
petition and the conplaint. It can be noted that the Gty and the Union differ
on whether the Cty's wunilateral actions should be characterized as the
creation of two new positions or the renoval of two existing positions fromthe
unit. There is, however, no dispute that the Conmission's unit clarification
deci si on

2/ State of Wsconsin, Departnment of Enployment Relations, Dec. No. 24109
(VERC, 12/86) at 8.

3/ See Morai ne Park Technical College et. al., Dec. No. 25747-B (MLaughli n,
3/89), aff"d Dec. No. 25747-D (WERC, 1/90).
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will address the unit placenent of the two incunbent enployes directly affected
by both proceedi ngs. There can be no dispute that the Conm ssion's decision
woul d prevail over any decision | could issue as Exam ner regarding the unit
pl acenent i ssues. Beyond this, it can be noted that holding the conplaint in
abeyance obviates the possibility of conflicting results. Conflicting results
coul d necessitate a remand of the conplaint for further proceedings. Hol di ng
the conpl ai nt in abeyance thus precludes unnecessary litigation.

More significantly here, what precedent there is on the points argued by
the parties indicates the Comn ssion does not accept the Union's assertion that
the affected positions are unit positions until the Comm ssion issues a
contrary decision. In State of Wsconsin, Dec. No. 18696 (WERC, 5/81), the
Conmi ssion confronted a situation in which the State, acting as an enployer,
created new cl assifications of enployes known as State Patrol Trooper 1, 2 and

3, Confidential. The enployes in the newly created classifications were
assigned to protect the Governor and his staff, and were privy to confidential
| abor relations matters. Enpl oyes in the classifications of State Patrol
Trooper 1, 2 and 3 were included in a bargaining unit of "security and public
safety enpl oyes". One of the enployes assigned to the new classifications,
prior to the assignnment, was a nenber of that unit. The reclassification was
sought by the Departnent of Transportation, and approved by the State's
Per sonnel Board. Once the "confidential" status of the classification was

approved by the Personnel Board, the Departnent of Transportation ceased
deducting union dues from the enploye formerly assigned to the security and
public safety bargaining unit.

The Conmmi ssi on addressed the issues posed thus:

Sole reliance on change in classification by the
Personnel Board as a basis for the unilateral renoval
from or addition to, a bargaining unit wthout
agreenment of the enpl oye organization involved, as the
bargai ning representative, subjects the State to a
possible unfair |abor practice proceeding, as in the
instant matter, and to a possible conclusion that the
State conmitted an unfair |abor practice should the
Conmmission arrive at an opposite conclusion wth
respect to the classification involved. No unfair
| abor practice was conmitted herein since the evidence
adduced at the hearing established that the two
i ndi vi dual s occupyi ng t he new y est abl i shed
classification were indeed confidential enployes

4/

It nust be noted that this case involved the State Enploynent Labor Rel ations
Act, not the Minicipal Enploynment Relations Act, which governs this nmatter.

However, the unilateral actions of the State, acting as an enployer in that
case, parallel the unilateral actions of the Cty in this case. The rights
af forded enpl oyes under each act are virtually identical. 5/ The prohibited
practices which enforce those rights under MERA are, for the purposes of this
case, substantially the same as the unfair |abor practices which enforce those

4/ Dec. No. 18696 at 4.

5/ Cf. Sec. 111.70(2), Stats., to Sec. 111.82, Stats., and see Enpl oynent
Rel ations Dept. v. WERC, 122 Ws.2d 132, 143, 361 N.W2d 660 (1985).
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rights under SELRA. 6/ The Commission has often cited cases devel oped under
one law as authority in cases arising under the other. 7/ The case is, then,
persuasive authority in this matter.

The significance of the State case to the notion posed here is that the
Conmi ssion conditioned a finding of a prohibited practice on a difference of
opi nion between the enployer and the Commi ssion, and not on the Enployer's
unilateral actions standing alone. Having determned that the enployes
i nvol ved were confidential, the Comm ssion concluded the enployer's unilateral
treatnent of the enployes as non-unit enployes did not constitute an unfair
| abor practice. That the Conmi ssion took no action to renedy the enployer's
unilateral actions which preceded the Commission's ultimate determnation is
applicable to the notion posed here.

At a minimum this case establishes that the ultimate decision reached by
the Conmission on unit placenent issues has a significant bearing on the
finding of a related prohibited practice. Beyond this, the case establishes
that it cannot be assuned that the Cty's wunilateral actions toward the
positions involved here are, standing alone, violations of its duty to bargain
wi th the Union.

In sum since the Union has, through the denial of the pre-hearing notion
to hold the conplaint in abeyance, secured an evidentiary hearing, the weight
to be afforded the statutory bias toward a pronpt hearing has been recogni zed.
The post hearing notion inpacts the statutory interest in a pronpt hearing
|l ess than the pre-hearing notion, since the unit clarification and conplaint
proceedi ngs pose overl apping issues. Because evidence at hearing clarified
that duty to bargain type issues are the principal thrust of the conplaint, the
nmotion, at the post hearing stage, does not significantly pose the risk that
al l egations beyond those at issue in the wunit «clarification wll go
unaddressed. Since there is no persuasive evidence of Gty conduct which poses
inmediate or irreparable harm to the Union or to individual enployes it
represents, the delay inherent in holding the conplaint in abeyance poses |ess
of a concern than it did at the pre-hearing stage of the proceeding. These
consi derati ons make the

6/ Cf. Secs. 111.70(3)(a)1, 3, 4 and 5, Stats., to Secs. 111.84(1)(a), (c),
(d) and (e), Stats.

7/ See, for exanple, Enploynent Relations Dept., cited at footnote 5/; The
State of Wsconsin, Dec. No. 26959-C (WERC, 12/92); State of Wsconsin,
and QGakhill Correctional Institution, Dec. No. 25978-D (WERC, 2/92); and
State of Wsconsin, Departnent of Enploynment Relations, Dec. No. 23161-C
(VEERC, 9/87).
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adm ni strative econony contentions of the Gty nore weighty now than as a pre-
heari ng consideration. On balance, the Gty's post-hearing notion to hold the
conplaint in abeyance pending the Commssion's determination of the wunit
pl acenent issues is persuasive.

The CGty's notion to dismiss the allegations of the conplaint not
guestioning its duty to bargain is unpersuasive. The transcript of the
evidentiary hearing has not been prepared pending a decision on the notion, and
the parties have briefed the allegations of the conplaint only to the extent

necessary to address this notion. The City's notion to dismiss is, then,
premature, seeking a determination on a record which is not yet conplete. To
fully address the City's notion, | would have to direct the transcript to be

prepared and seek the parties' full argunents on the merits of the conplaint.
This flies in the face of the administrative econony concerns which make the
Cty's motion to hold the conplaint in abeyance persuasive.

Dated at Madi son, Wsconsin this 24th day of August, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Ri chard B. MlLaughlin [/s/

Ri chard B. MLaughlin, Exam ner
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