STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

Conpl ai nant,
: Case 29
VS. : No. 48993 MP-2710
: Deci sion No. 27614-B
LADYSM TH- HAWKI NS SCHOOL DI STRI CT
and NORTHWEST UNI TED EDUCATORS,

Respondent .

Appear ances:

Weld, Riley, Prenn & Ricci, Attorneys at Law, 715 South Barstow Street,
Suite 111, Eau daire, W 54702-1030, by M. Steven L. Weld,
appearing on behal f of the Ladysmth-Hawki ns School District.

Gregory A Jennings Law Ofices, 11128-2nd Street, P.QO Box 726, Chetek,
W 54728, by M. Gegory A Jennings, appearing on behalf of the
Conpl ai nant. N

M. Mchael J. Burke, Executive Director, Northwest United Educators,

FI NDI NGS OF FACT

1. Ladysmi t h- Hawki ns  School District, hereafter District, is a
nmuni ci pal enployer, and its principal offices are located at 1700 Edgewood
Avenue East, Ladysmith, W 54848.

2. Nort hwest United Educators, hereafter NUE or the Union, is the
exclusive collective bargaining representative for the District's educational
support personnel (ESP) bargaining unit.

3. The District and the Union are parties to a collective bargaining
agreenent, which by its terns is effective July 1, 1990, until June 30, 1992.
This collective bargaining agreenment contains, inter alia, the followng
provi si ons:

ARTICLE 6 - GRI EVANCE PROCEDURE

C Whenever a grievance shall arise, the follow ng procedure
shal | be foll owed:

Step 1

a. An earnest effort shall first be made to settle
the matter infornmally between the enployee and
hi s i medi at e Super vi sor or between the
Associ ati on and Superi nt endent.

b. If the matter is not resolved, the grievance
shall be presented in witing by the enpl oyee or
Associ ation, hereafter called the grievant, to
the i medi ate Supervisor within 5 days after the
facts upon which the grievance is based first
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occur or first beconme known. The inmmredi ate
Supervisor shall give his witten answer wthin
5 days of the time the grievance was presented
to himin witing.

Step 2

If not settled in Step 1, the grievance may within 5
days be appealed in witing to the Superintendent.
Wthin 5 days of receiving the grievance, the
Superintendent shall nmeet with the grievant to attenpt
to resolve the grievance. The Superintendent shall
give a witten answer to the grievant no later than 10
days after this neeting.

Step 3

If not settled in Step 2, the grievant may, within 15
days, subnmit the matter in witing to the Board. The

Board will hear the grievance at its next regularly
schedul ed nonthly neeting. Follow ng the hearing, the
Board shall issue its witten decision within 10 days.
Step 4

If the grievant is not satisfied with the disposition
of the grievance at Step 3, or if no decision is
rendered by the Board within 10 days as specified in
Step 3, he may request in witing that the Association
submt his grievance to binding arbitration.

The request for binding arbitration nust be nmade within
15 days from the last day (10th) of the Step 4
deadl i ne. If the Association or its appointed
Conmittee determnes that the grievance is meritorious
and that submtting it to binding arbitration is in the
best interests of the school system it may subnit
grievance to binding arbitration within 15 days after
recei pt of a request by the grievant.

The decision of the arbitrator shall be binding
upon both parties and shall be final except for
a decision which would reduce or elimnate aids
provided for school operation from State or
Federal Governnent, or other sources, or change,
or abridge a nandatory school law and is limted
to ternms and conditions set forth in the
Agr eenent .

ARTI CLE 9 - GENERAL PROVI SI ONS

In the event a substitute or tenporary enployee
works nore than 20 consecutive workdays in the
sanme position, beginning with the 21st workday
he/she shall be considered a bargaining unit
menber and will subsequently use his/her initial
day of work in that position as the initial
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enpl oynent date for seniority purposes and will
be conpensated according to the salary schedul e
(starting on the 21st workday.). The substitute
enpl oyee, while encouraged to apply for vacant
permanent positions, shall not have transfer
rights or the right to fill wvacancies under
Article 11. Wiile Article 5 shall apply, the
parties agree that conpletion of the assignnment
shall be just cause for separation. The parties
agree that Article 12 (Layoff), particularly
recall rights and/or notice tineliness, Article
16 (Vacation and Holidays) shall not apply to

substitute enployees. The substitute enployee
shal | be eligible for retirenent paynent s
following 600 hours of service and shall be
eligible for health and dental i nsurance
coverage on the first day of the month follow ng
two full nonths of enploynent. Article 13

(Leaves) shall not apply, however, the enployee
shall earn one day of sick |leave for each full
nmont h of service.

ARTI CLE 11 - ASSI GNMVENTS, VACANCI ES, AND TRANSFERS

Wthin each departnent (secretaries, aides, cooks,
custodi ans, and bus drivers) current enployees wll be
given the opportunity to fill any department vacancies
or sign up for any assignments prior to hiring outside
the current staff. In the event nore than one enpl oyee
applies for a vacancy or assignnent, the senior
enpl oyee shall be given preference.

Transfers between departnents to fill vacancies are at
the discretion of the board, but enployees requesting
such transfers wll be considered before outside
applications are accept ed.

Al'l vacancies and/or additional hours will be posted in
the individual schools principals office. Notices wll
also be sent to the Unit Director, and to any school
year enployee who signs up before school ends. The
Unit Director will be notified of any adjustnents in
union dues to the different ratio of enploynent.

An enpl oyee, upon being selected for a position in
anot her  depart nent or classification wthin the
enpl oyee's current department (e.g. -aide to aide for
handi capped, secretary to bookkeeper, custodian to
mai nt enance-cust odi an) shall receive a trial period of
thirty (30) working days. An enployee may elect to
return to his/her former position at his/her forner
rate of pay within the thirty (30) day trial period.

In the event that the Board determines that the
enployee is not qualified for the new position, the
board reserves the right to return the enployee to
hi s/ her forner position at his/her forner rate of pay.

Anna K. Abel, hereafter Conplainant, is a nenber
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bargai ning unit and has been enployed as a District Cook since Cctober of 1989.
On Novenber 5, 1991, the Conplainant filed a grievance with NUE all eging
inter alia, that she had been unfairly overlooked as the next person in line
for a permanent job in the Custodial Departnent. Alan D. Manson, NUE Executive
Director, has been the Union's Chief Spokesperson in contract negotiations
since the Union's inception in 1980. On Novenber 13, 1991, Manson sent the

following letter to the Conpl ai nant:

This letter is to serve as a followup to our several
t el ephone conversations and your recent letter to ne
which 1 received on Novenber 5. In these prior
comuni cations you have asked if the wunion can do
anything for you with respect to your desire to becone
a custodian enployee in the Ladysmth District.
Currently you are enployed by the District as a cook,
and as such are a nenber of the support staff
bargaining unit with all relevant rights available in
the coll ective bargai ni ng agreenent between NUE and the
District for the Ladysmth cooks, custodians, aides,
secretaries, and some bus drivers.

During the past two and one-half years you have worked
on and off as a substitute custodial enployee, and you
have worked as a summer work enployee. Summer work
enpl oyees are not substitute enployees nor regular
enpl oyees; qualified non-custodial bargaining unit
enpl oyees, such as cooks and secretaries, are eligible
for sunmmer work positions ahead of non-bargaining unit
enpl oyees.

Recently the District enployed a substitute custodian
for a duration of nore than 20 consecutive days. Under
the terms of the collective bargai ning agreenment, when
the District does enploy a substitute for nore than 20
consecutive days, the enpl oyee becormes a nenber of the
bargai ning unit.

The District has significant discretion in determning

who will becone hired. The District can deternmine to
add positions, or to not fill wvacancies when they
occur.

The District can hire an enployee by working a
substitute nore than 20 days, and the District can hire
an enpl oyee by posting and interview ng and selecting
an applicant for the posted vacancy.

In the current situation, in which you are a regular
part-tine enployee in the food service departnment, and
have been enpl oyed as a substitute custodian and sumer
worker, the District's actions to add a bargai ning unit
cust odi an enpl oyee by working that individual nore than
20 days does not seem to NUE to violate any of the
terns of the collective bargaining agreenent.

You have a right, under the contract, to fill any
vacancies in the food service departnent prior to the
District hiring new enpl oyees or transferring enpl oyees
from ot her departnents to that food service vacancy; if
nore than one current cook applies for the vacancy, the
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cook with the nost seniority has a right to the
vacancy. As a current enployee, you have a right to
request a transfer to a vacancy in another departnent
and to be considered before outside applications are
accepted; however, such transfers between departnents
are at the discretion of the Board. It is the opinion
of NUE that current enpl oyees have a right to transfer
to such posted vacancies if qualified or if equally
qualified with applicants from outside the bargaining
unit. However, the fact that the Enployer specifically
has discretion in such transfers nakes it difficult to
overcone a determnation by the Enployer that one
applicant is nore qualified than another.

| appreciate your goal to become a regular custodial

enployee in the District and advise you to keep aware
of any custodial vacancy that occurs so that you can
apply for a transfer, and to keep active as a
substitute and summer enployee so as to be able to
denonstrate to the District that you are capable of

doing the custodial work and to take advantage of any
opportunity the District extends to you to work nore
than 20 days. Those are the two ways for you to becone
a regul ar custodi al enployee in the bargaining unit.

At this tine, | do not think that the D strict has
violated any ternms of the contract with respect to not
providing you with a regul ar custodial position.

Please let me know if you have any questions as a
result of this letter and our communi cati ons.

In a letter dated Novenber 27, 1991, the District advised the Conpl ai nant that,
by virtue of working as a substitute custodial enploye for 21 consecutive days,
Charl es Wiittenberger had obtained status as a custodial departnent bargaining
unit enploye and that this status required the District to award the custodi al

position to Whittenberger. Manson agrees that Whittenberger obtained his
position in the Custodial Departnent by virtue of working nore than 20
consecutive days as a "substitute" custodian. On January 9, 1992, the

Conplainant filed a witten grievance with NUE which stated that "none
bargai ning unit nenbers being hired without giving fair consideration to union
menbers for existing job opening. page 8 section 11 par 1 and 2." O
January 13, 1992, Manson sent the following letter to the Conplai nant:

| have received an undated note from you by certified
mai | . The note arrived on 12-9-92. It is entitled
"Witten Gievance by Anna K Abel ."

| reviewed your NUE file and note that, in addition to
several telephone <calls during which you and |
di scussed your situation, you sent me a witten
communi cation which | received on 11-5-91, and | sent
you a letter in reply on 11-13-91.

Currently it seenms the District has posted a notice for
a four-hour per day custodial vacancy in Hawkins. You

told ne you have applied for this position. You rmay
have asked for a transfer to it as well; in our |ast
tel ephone conversation | indicated to you that you

should have requested or should request such a
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transfer.

The NUE Ladysmith ESP contract does not guarantee you,
as a cook, a clear right to fill that custodial vacancy
ahead of all others. In fact, the contract does
guarantee other custodians the right to transfer into
that vacancy if they so desire. It is unlikely that
any woul d seek such a transfer, since it is a half-tine
position and it is in Hawkins; furthernore, even if a
custodian were transferred to a another custodial
position, there would be a remnaining custodial vacancy
to be filled.

As a current enployee working in another departnent,
you have a right to be considered by the Board for a
transfer to that vacancy, if your request it. But the
District has the discretion to grant the request for a
transfer or to deny it.

I am not sure if you requested the transfer, but |
believe the District is considering you as one of the
candi dates for the Hawki ns custodial vacancy. | do not
think the District is violating the NUE contract by
doing this.

If you have evidence that the District is not granting
you a requested transfer to a different departnent, or
is not hiring you for a position in another departnment,
or is not hiring you for a position in another
departnent because of an illegal reason-such as sex or
age or religious discrimnation-then you should present
that evidence to the state (the Equal Rights D vision
of the Departnent of Industry, Labor and Hunman
Relations as | indicated to you on the phone); | can
hel p you do so if your so desire.

I know you have a copy of the NUE contract. The new
agreenment for 1990-92 is just about to be printed and
distributed, but the language in Section 11 and in the
grievance procedure (Section 6) are the sane in both
the new contract and the ol d one.

If you want to file a grievance, it nust be filed by
you with the enployer. You file it with your imedi ate
supervisor, not wth the wunion. | believe your
i mredi at e supervisor is Shirley Larson.

Wien you file a grievance you have to be specific as to
what part of the contract you think the enployer is
vi ol ati ng.

I can help you understand the grievance procedure if
you ask. As | indicated to you in ny letter of 11-13
and above, | do not think the District has violated the
ternms of the NUE contract by having you apply for the
Hawki ns cust odi al vacancy.

Nonet heless, if you wsh to proceed to file a
grievance, you are free to do so, but you nust do so as
an individual by following the steps in the grievance
procedure (Section 6) in the NUE contract.

If you have any questions as a result of this letter,
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please feel free to contact ne at the NUE office
(1-800-472-6711).

The "undated note" was actually received by Manson on January 1,

t han on

Conpl ai nant sent a letter to Manson which stated:

Encl osed please find a copy of ny letter of grievance
miled to Dr. C Lee Riter. I am expecting your
assistance in this matter and | ook forward to hearing
from you soon.

The grievance to Dr. Riter, the District's Adninistrator, stated as

I amwiting this letter to inform you of my decision
to file a grievance with the NUE concerning the
currently adverti sed Hawki ns custodi al position.

As a union nmenber, | feel that | should have been given
preference before the position was publically (sic)
post ed. As stated in the Mster Contract Between
Ladysm t h- Hawki ns Board of Education And Northwest
United Educators For the Associate Staff: "Transfers
between departnents to fill vacancies are at the
di scretion of the board, but enployees requesting such
transfers will be consi der ed bef ore out si de
applications are accepted.”

It is on this statement that | am basing ny grievance.
This grievance is based on two counts of violations of
the above quoted statenent. Nurmber 1 being that the
board was not notified of ny application, ny
application was not even considered by the board due to
the fact that it was not presented to the board and
number 2 being that | was not even given consideration
for the posted position.

Gven the fact that M. Jenness, M. Dalton, and the
Principal are responsible for hiring the custodial
staff, | feel that | was unjustly dismssed for the
position and that the proper and clearly stated hiring
procedure was not foll owed.

If the NUE's Executive Director is unable to assist ne
in my efforts to resolve this situation, | wll be
forced to take this matter to Legal council.

I hope for a swift reply and renedy to this nost
unfortunate situation.

1992, rather
"12-9-92" as referenced in the above letter. On Decenber 18, 1992, the

foll ows:

No. 27614-B



On Decenber
fol | ows:

28, 1992, the Conplainant sent a letter to Manson which stated as

| amwiting this letter to alert you to the fact that
I have now moved on to step #3, page 4 of the Master
Contract of the grievance process.

Enclosed please find Dr. Riter's response to
18, Decenber 1992 letter and ny letter to the school
board for Step #3.

| ook forward to your response to this matter and any
hel p you are able to give.

District Administrator C Lee Riter's response, which was dated Decenber 21,
1992, stated as foll ows:

I am disappointed that you did not observe the
procedure outlined in the contract, which indicates
that you should discuss concerns informally with ne
prior to filing a formal grievance. However, since you
have selected the nore fornmal route, | wll officially
respond to you at Step 1 (b), page 3 of the Master
Agr eenent .

Your grievance is DENNED at Step 1, b, based on the
fact that the Master Agreenment has not been viol at ed.
First, we followed proper procedure in our internal
posting of the vacant Hawkins position; second, we
considered all applicants, yourself included, prior to
posting the position externally.

The Master Agreenment states: "Transfers between
departnents to fill vacancies are at the discretion of
t he board, but enployees requesting such transfers wll
be consi der ed bef ore out si de appl i cations are
accepted.”

| made it abundantly clear to you, Anna, that we gave
you consi deration. Secondly, the decision to transfer,
or not transfer you to a vacancy outside of you
departnent is clearly "...at the discretion of the
board..."

Your grievance is denied.

On January 4, 1993, Manson sent the following letter to the Conpl ai nant:

| amwiting on behalf of NUE. In the past few weeks
we have had two phone conversations and you have twice
sent me copies of correspondence you have had with the
District. In those letters to ne you have asked for
assistance or help in the matter of your application
for a vacant position in the custodial departnent.
| reviewed the NUE Ladysmith ESP contract and the NUE
file which contained several relevant conmunications on
this issue. The current contract, for 1992-95, has
just been settled; it is being prepared for printing
and thus there are no copies yet available to nenbers.
However, the portions of the contract which apply to
your current situation are unchanged; that is, Article
11 (Assignnents, Vacancies and Transfers) and Article 6
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(Gievance Procedure) in the 1992-95 agreenent are
identical to those articles in the 1990-92 agreenent.

I amenclosing copies of two letters which | previously
sent to you when we had discussions of a very sinilar
nature in late 1991 and early 1992. They are dated
11/13/91 and 1/13/92. | believe that since the
pertinent contract provisions have not been changed,
and since it appears your application for a vacant
custodial position is being nmade while you are a
regul ar enployee in the food service departnent (and
not a regular enployee in the custodial departnent),
that ny advice to you in those tw letters is
appropriate for your current situation.

As to the grievance you have filed, | have several
conments which are offered to you as advice in response
to your request for assistance.

You, and any other individual nenber of the NUE
Ladysnith ESP bargaining unit, have a right to file a
grievance. You can file the grievance directly as an
i ndi vidual, which you have done with your letter to
Dr. Riter dated 12/18/92; or you can consult with NUE
representatives in advance of filing a grievance, or
after a grievance has been filed by you.

I am taking the 12/18 grievance you filed with Dr.
Riter to be a conplaint, to the enployer, regarding
your working conditions: specifically the way you have
and are being treated by the Enployer with respect to
your application for a vacant custodial position.

| believe that when the contract sets forth such
phrases as: "at the discretion of the Board," that
this discretion of the Board includes the right of the
Board to delegate decisions to the Admnistration.
This ability of the Board to delegate its authority to
an administrator who then acts on behalf of the Board
may result in the Administrator reporting to the Board
of the Decision nade, and it may include the Board
giving final, official approval to sone of those
deci si ons.

As it applies to your situation, however, what this
neans to ne is that it is not a violation of the
contract for the Admnistrator to make decisions for
the Board, provided those decisions do not violate any
terns of the contract. NUE assunes that t he
Adm nistration is acting on behalf of the Board, wth
the Board's consent. Regardl ess of whether it is the
Adm nistrator or the Board which makes the final
decision, it is the decision itself which nust not
violate the terns of the contract.

As | tried to explainin the two previous letters, | do
not believe the Board (including the Admnistration)
has violated the contract by considering, but not
hiring, you prior to posting a vacancy for outside
applicants. It is nmy understanding that the current
Ladysnith Admi ni stration properly observes t he
requi renents of the contract when it proceeds as
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follows (which is also mnmy understanding of what has
been occurring):

1.

A particular vacancy is established in a
departnent by the District.

It is determined by the D strict, through
internal postings as required by the contract,
that no current department enpl oyees desire that
particul ar vacancy.

The District receives an application from an
enpl oyee for transfer from that enployee's
current departnment to the vacancy which is in a
di fferent department. (If such a transfer were
granted, sonetinmes this would result in an
enpl oyee giving up a job in one department to
nove into another; sonetines, if both positions
are part-tine, it is possible for an enployee to
work regularly in two different departnents.)

The District considers this application and
either transfers the enployee or decides to
proceed to obtain outside applications prior to
maki ng a hiring decision.

If the District grants the request for a
transfer, and if the enployee can work both
their present job in one department and the new
job in another departnent, then the hiring
process is over (except for the 30-day trial

period -- see paragraph 4, Article 11). If the
District agrees to transfer the enployee, and in
so doing creates a vacancy in the Enployees's
current department, then the District proceeds
to post and fill that vacancy using this sane
procedure.
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6. If the District decides to consider outside
applicants, it posts the vacancy publicly and
secures applications. At this point the
District then nwakes its hiring decision by
considering all of the outside applicants along
with the internal applicants.

7. The District then selects fromits conbined pool
of internal and external applicants who it wants
to hire.

If the above procedure is followed by the D strict,
regardl ess of whether any particular decision is nade
by the Superintendent or Board, then | do not believe
that there has been a violation of the terms of the NUE
contract.

You clearly disagree, and believe you have a grievance
based on a violation of the contract. You have a right
to proceed with your grievance. However, as a result

of your request, | have an obligation to advise you
that | do not believe a violation of the contract has
occurred. | also believe it is appropriate for me to

point out the nobst inmportant features of the grievance
procedure whi ch you are now usi ng.

You have processed your grievance to the School Board,
with vyour letter of 12/28/92 to Board President
Janmes Schul t z.

The Board, according to the contract, is to hear the
grievance at its next regularly scheduled nonthly
neet i ng. You have the right to be present. If you

want an NUE representative to advise you, or be wth
you at that meeting, or to appear instead of you at
that neeting, please contact ne at the NUE office

(1-800-472-6711). In Iight of nmy opinion above, you
may prefer to either appear wi thout NUE representation,
or | et your witten conmunications speak for
t hensel ves.

After the School Board issues its response to your
grievance you may want sone nore advice from NUE | f
you do you can call ne at the above nunber.

If the Board agrees wth vyour grievance, then

presumably you will be hired to fill the custodial
vacancy. If the Board denies your grievance, you nay
still be selected to fill the vacancy (for the District

may, after considering you with all other candidates,
determine that you are the nost qualified available
applicant).
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On March 18,

On March 24,

If the Board denies the grievance and you are not
sel ected for the custodial vacancy, then you may decide
to process the grievance further. In that case, it
wi Il be necessary for you to request, in witing, that
NUE submit your grievance to binding arbitration. This
request nust be nmade within 25 days of the Board
nmeeting at which it decided to deny your grievance.

If you make such a request to NUE, NUE will then
convene a neeting to determ ne whether the grievance is
nmeritorious, and if it does so determne, then NUE will
submt your grievance to binding arbitration in
accordance with Step 4 of the grievance procedure.

Pl ease let me know if you have any questions regarding
this conmmunication or the grievance you are processing.

1993, the Conplainant sent the following letter to Manson:

I amwiting to you in regards to our conversation at

the union nmeeting on 17, March 1993. | realize now
that | may not have been very clear in ny request to
you. | amasking to see a copy of our Letter of Intent

or Interpretive Letters of our contract wth the
Ladysmni t h- Hawki ns School District. These letters spell
out in detail the nmeaning of each and every paragraph
and article contained in our contract. |  would
appreci ate you sendi ng me a copy.

I would also like to take this time to question why
after 1 and 1/4 years | was asked if | would like the
union to take ny case to an arbitrator? Does the
union, after all this tine believe that | do in fact
have a valid case with the Ladysmth-Hawki ns School
District? | hope that you do understand | wll need
sone tinme in naking this decision (going to
arbitration), as it seens to me that the union took a
very lethargic stance in the beginning of nmy grievance
dated 28, Cctober 1991.

| do thank you for your time, attention and answers to
ny questions listed above and |ook forward to your
replies.

1993, Manson sent the following letter to the Conpl ai nant:

This letter is a reply to your letter of 3/18/93
addressed to ne at the NUE office. | received your
letter on 3/19/93.

Your first request is for a copy of "our Letter of
Intent or Interpretive letters of our contract with the
Ladysmni t h- Hawki ns School District.” | do not know of
any such docunents. | amfamliar with the termLetter
of Intent in connection with the individual enploynent
contracts for teachers, but do not connect that term
with a collective bargaining agreenment, such as the
Ladysm th NUE-ESP col |l ective bargai ning agreenent.

Since | do not know of any such docunents in connection
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with our NUE Ladysnmith ESP contract, | cannot send any
to you.

You then ask why, after one and one-fourth years, you
were asked if you would like the union to take your

case to an arbitrator. In previous telephone
conmuni cations with you, and in previous letters | have
sent to you, | tried to nake it clear that: If you

file a grievance and process it to the School Board
level, and are then unsatisfied with the School Board's
response and want to proceed to arbitration, then you
must ask NUE, in witing, to submt the grievance to an
arbitrator.

| believe my conmunications to you have been clear on
this point. Thus, at the neeting on 3/17/93 with other
menbers of the bargaining unit, | stated that if you
were unsatisfied with the Board' s response to your
grievance and you wanted to proceed to arbitration,
that you nust ask, in witing, for NUE to submt your
grievance to an arbitrator.

| also expressed to all present at the meeting on 3/17
that such a request can result in a neeting of the NUE
nmenber shi p, or grievance committee if there is one, to
determine whether or not NUE will commit resources to
the processing of the grievance to arbitration. |If the
grievance is judged by NUE to be without nerit (that
is, one which will alnpbst certainly not be won) then
NUE nay decide to decline your request to proceed to
process the grievance to arbitration.

As to your question: "Does the Union, after all this
time believe that | do in fact have a valid case with
t he Ladysmith-Hawki ns School District?" The answer is
no. If, by "valid," you nean a case where NUE believes
the District has, or even naybe has, violated the
contract, then | direct your attention to ny letters to
you of 1/4/93, 1/13/92, 11/13/91 in which I wote that
| believe that the District has not violated any terns
of the contract with respect to you not being hired as
a regul ar custodi al enpl oyee.

Al t hough you do not state it clearly that you want NUE
to process your grievance to arbitration, | am taking
your 3/18/93 letter as containing such a request. As a
result, | amwiting to Superintendent Riter to let him
know that NUE will be considering this request of yours
as soon as possible and that therefore the District
should realize that there is a possibility that your
grievance will proceed to arbitration.

Pl ease note, however, that your request to NUE that NUE
submt the grievance to arbitration should be in
witing and sent to NUE within 15 days of the |ast day
in the step for a grievance procedure deadline. This
deadline is ten days after the Board nmeeting on the
grievance. Thus, your request to NUE should be within
25 days of the Board neeti ng.
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On March 30,

On April

21

| believe the Board neeting at which the Board
addressed your grievance took place on 1/28/93; even if
only workdays are counted, nore than 30 workdays have
passed since that date. | point this out to you since
it is possible the District may refuse to go to
arbitration on the grounds that your request to proceed
to arbitrati on was not submitted on tinmne.

| hope you will be able to attend the neeting on 4/6/93
for NUE Ladysmith ESP nenbers. This will be the next
best opportunity to address your grievance. If we
formalize the grievance comittee at that neeting, it
may be able to decide then whether to process your
grievance to arbitration or not. O herwi se, we can
call an all-menber unit nmeeting to make that deci sion.

1993, NUE received the following letter fromthe Conplai nant:

I would like to take this opportunity to formally
request that the N.UE take ny case to arbitration
since nmy grievance was never acted upon by the school
board. | would like you to be aware of the fact that
you failed to notify me as to any deadlines involved in
the proper course of action involved in the filing of a
grievance. | do feel that | have been left to the four
winds in dealing with this situation.

1993, Manson sent the following letter to the Conplai nant:

This is a reply to your letter of 3/29/93 in which you
request NUE to take your grievance to arbitration.

In that letter you also wote that NUE "failed to
notify me as to any deadlines involved and the proper
course of action involved in the filing of a
gri evance. "

This is not so. On 1/4/93 | wote to you regarding
this case and that Iletter to you contains the
fol | owi ng:

"You have processed your grievance to the

School Board, with your letter of 12/28/92

to Board President Janes Schultz.

The Board, according to the contract, is
to hear the grievance at its next
regul arly scheduled nonthly neeting. You
have the right to be present. If you want

an NUE representative to advise you, or be
with you at that neeting, or to appear
instead of you at that neeting, please
cont act ne at t he NUE of fice
(1-800-472-6711). In light of ny opinion
above, you may prefer to either appear
wi thout NUE representation, or let your
witten communi cati ons speak for
t hensel ves.

After the School Board issues its response
to your grievance you may want Ssone nore
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advi ce from NUE. If you do you can call
ne at the above nunber.

If the Board agrees with your grievance,

then presunmably you will be hired to fill
the custodial vacancy. If the Board
denies your grievance, you may still be
selected to fill the wvacancy (for the

District may, after considering you with
all other candidates, deternmne that you
are t he nost qualified avail abl e
applicant).

If the Board denies the grievance and you
are not selected for the custodi al
vacancy, then you may decide to process
the grievance further. In that case, it
will be necessary for you to request, in
witing, that NUE submit your grievance to
binding arbitration. This request must be
made within 25 days of the Board neeting
at which it decided to deny your

gri evance. (enphasis added)

If you nmake such a request to NUE, NUE
will then convene a neeting to determ ne
whet her the grievance is neritorious, and
if it does so determine, then NUE will
submi t your gri evance to bi ndi ng
arbitration in accordance with Step 4 of
the grievance procedure.

Please let me know if you have any

qgquestions regarding this communication or

the grievance you are processing."
My 1/4/93 letter to you was witten prior to the Board
neeting at which the Board addressed your grievance.
After 1/4/93 you did not contact nme, or to ny know edge
any other NUE representative, to assist you prior to
that Board neeting.

It seens clear that the above portion of ny 1/4/93
letter states the deadlines involved and the proper
course of action involving the filing of your
gri evance.

W did talk on March 17, 1993 about your grievance, and
you wote to ne on March 18. | replied to your March
18 letter with a letter to you of March 24.

As | indicated in ny 1/4/93 letter (quoted above): "If
you nake such a request (for arbitration) to NUE, NUE
will then convene a neeting to determ ne whether the
grievance is neritorious, and, if it does so deternmine,
then NUE wll submt your grievance to binding
arbitration in accordance with Step 4 of the grievance
procedure."

Because of your request of 3/29/93 (and your letter of
3/18/93) NUE is processing your request for the

subm ssion of your grievance to arbitration. Thi s
processing will include the neeting on April 6 at 4
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p.m in the Hgh School Biology room of the NUE

Ladysmth ESP building representatives. Your request
will be presented to that group.
Because the building representatives are still in the

process of formng a grievance committee, that group
may not be fully prepared to make a deci si on upon your
request; in that event, NUE will convene a neeting open
to all NUE-Ladysmith ESP nmenbers for the purposes of
acting on your request. Needl ess to say, If you wish
to explain your grievance and the reasons why you think
it should be processed to arbitration, you should be
present at the nmeeting on 6th, as well as at any unit
neeting which may follow if the neeting on the 6th does
not provide an answer to your request.

Pl ease be advised that, as | told you earlier, any
decision by either the NUE-Ladysmith ESP grievance
conmttee or general nenbership to decline to submt

your grievance to arbitration nay be appealed to the
NUE Board of Directors. The NUE Board of Directors
consists of a Unit Director from each of the NUE
bargaining units, plus 11 officers and program
di rectors. The NUE Board of Directors neets once a
month, with meetings scheduled for April 14 and May 26,

1993.
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On April

7;

Should you wish to appeal any decision by the NUE
Ladysmth ESP grievance comittee or general nenbership
to the NUE Board of Directors, such appeal should be
directed to the attention of Larry Lindquist, NUE
President, 16 W John Street, R ce Lake, W 54868. |If
the neeting on April 6 with the grievance comittee
results in the scheduling of a unit nenbership neeting,
you will be advised (along with all other NUE-Ladysmth
ESP nenbers) of the date and place for that unit
neeting. In view of the desirability of resolving this
i ssue as soon as reasonably possible, | would hope that
such a general menbership neeting could be held before
the April 14 NUE Board of Directors neeting; therefore,
I am holding the afternoon of April 12 open for a
possi bl e neeting of the unit menbership.

Finally, as you may see from ny 3/24/93 letter to
Dr. Riter on your grievance, NUE has notified the
District that it has received your request and will be
communicating to the District as soon as a decision is
made by NUE on your request.

I f you have any questions regarding this letter, please
f eel free to contact ne at the NUE office
(1-800-472-6711).

1993, Manson sent the following letter to the Conpl ai nant:

Yest er day t he NUE- Ladysni t h ESP bui | di ng
representatives fornmed into a grievance conmittee.
There were 16 people at that neeting. You were present
t hroughout the neeting. | was the only non-bargaining
unit person there.

At the outset of the nmeeting we reviewed the procedures
involved in both the grievance procedure and how
requests for proceeding to arbitration are handled. It
was explained to all present, as it had been to you
earlier, that if the grievance conmittee voted to
submt your grievance to arbitration, it would be
submitted with NUE representation. It was also nade
clear that if the vote was to not submt your grievance
to arbitration, that you could appeal that decision to
the NUE Board of Directors.

After the procedures were explained, presentations were
made on the details of your case. You spoke for about
ten mnutes; and then | gave ny views and a
recommendation; ny comments lasted for less than ten
m nutes. There foll owed sone discussion.

Then there was a vote as to whether to pass this
decision on to an all-menber NUE-Ladysmith ESP unit
neeting, or to make the decision then and there. At
| east 12 voters, by a show of hands, carried the notion
to make the decision then.

The next vote taken was on who present would be all owed

to vote on the issue. Ei ght of those present were
nmenbers of the NUE Gievance Committee, and the others
had been present during the nmeeting. By a show of

hands, with at least 12 voting for the notion, the
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o April 9,

On April 9,
Pr esi dent of

group decided that all could vote.

The group then voted on your request to have NUE submit
your grievance to arbitration. A secret ballot vote
was taken because a request was made for that form of
vote; it is the standing policy of NUE to have a secret
bal | ot vote whenever requested by even one voter.

The results of this vote on your request were, by a 13
to 2 total (we counted the votes together), to decline
to submit your grievance to arbitration. You rmay
appeal this decision to the NUE Board of Directors by
witing to NUE President Larry Lindquist (16 W John
Street, Rice Lake, W 54868) and asking him that the
NUE Board of Directors overturn this decision. The
next two neetings of the NUE Board are on 4/14/93 and
5/26/93; both start at 7:30 p.m and are held at the
NUE of fice in Rice Lake at 16 W John Street. You are
wel come to attend these neetings, and will be provided
with a place on the agenda if you so request to
Presi dent Lindquist or ne.

Please let ne know if you intend to appeal this
decision to the NUE Board; the NUE Board is the final
deci si on-maki ng body in NUE on this type of request.

If you appeal to the NUE Board and your appeal is
approved, your grievance will be processed to
arbitration by NUE. If you choose not to appeal to the
NUE Board, please let me know, since it would then be
appropriate for ne to comunicate to the District that
your grievance will not be proceeding to arbitration.

1993, the Conpl ainant sent the following letter to Manson:

I amwiting to you to request a copy of the docunent
that you continually speak of between the district and
the union concerning tenporary custodial work during
the sumer nonths. | have yet to actually see this
docurent .

I am also requesting all side-letter agreenments that
were drawn on all contracts in effect from 1980 to
present.

| do thank you for your time and attention to this
matter. | would also like you to be aware of the fact
that | am issuing an appeal on ny grievance to
M. Lindquist.

1993, the Conplainant sent the following letter to Larry Lindquist,

t he NUE:

| am witing this letter to request an appeal on the
decision rendered by the Ladysmth ESP general
menbership at our 06, April 1993 neeting. The vote
conducted ruled against having ny grievance sent to
arbitration.

| am di sappointed by the lack of solidarity w thin our
union. | feel that the vote was biased and contrived
given the tone and context of M. Manson's speech after
| presented ny grievance to the group.
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Bel ow, please find the reasons that | am requesting
that my grievance be sent to arbitration and the
initial decision appeal ed.

#1. I  worked over 21 days (32 to be exact)
consecutively as a tenporary custodian during
the sunmmer 1990. These days are from July 5,

1990 through August 17, 1990. No where in our
contract in effect at that tine is there a
distinction nade between sunmmer and tenporary
wor k. What else is sumrer work if not
tenporary? Please refer to page 07, article 09,
paragraph H of our contract at that tine. I
nmust also ask if summer/tenporary enployees can
not gain seniority rights, then why were the
ot her tenporary cust odi ans i ssued letters
stating that they would be allowed to continue
working without interruption as long as they did
not request seniority rights within the
custodi al classification? These letters were
given to all tenporary custodians except those
at the Ladysnmith El ementary School .

#2. I worked as a substitute custodian for Roberta
Wlbert who had had a |eg/foot operation during
the sunmer of 1991 for 27 consecutive days.
This tinme frane was from 23, May 1991 through

27, June 1991. | began working in this capacity
before the end of the school year for a 12 nonth
enpl oyee!
At this point | was still denied seniority rights
within the custodial classification department by the
school district and the union. Again, refer to the
contract in effect at that tine.
#3. In Novenber of 1991, a custodial position at the
Hawki ns El enentary School was posted by the
district. This position was awarded to a

M. Charles Wittenberger on Novenmber 25, 1991.
On Cctober 24, 1991, at 9:45 p.m | received a
call from M. Lawence Dalton informng me that
M. Wittenberger had worked his 21st day and
now had seniority rights within the custodial
depart nent. M. Wittenberger had attained his
seniority by wor ki ng as a tenmporary
groundskeeper for the school district.

Pl ease, be aware of the fact that on two previous

occasions | had worked over 21 consecutive days for the

school district in a tenporary capacity.

#4. I had applied for the Hawkins custodial
vacanci es posted in Novenber 1991, Decenber 1991
and Decenber 1992, On all three of these
occasions (sic) | was denied ny seniority rights

and the jobs were awarded to non-uni on nenbers
with the exception of M. Wittenberger who had
attained his seniority after I had m ne.

If you would like further proof of ny case | wll
happily provide you with the applicable nanmes, dates
and situation of ny attenpts to gain seniority and job
rights within the custodial departnent.

It was at the urging of M. Anedo (sic) Geco, ny
representative with the Wsconsin Enmploynent Rel ations
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On April

15,

Conmi ssion; the Association for Union Denocracy, the
Nati onal Association of Wrking Wonren - 9 to 5 that |
am pursuing this case. Al of the above listed have
encouraged nme to continue ny pursuit as | have indeed
been di scri m nat ed agai nst.

M. Lindquist, as President of the NUE , | am sure
that you are aware of the Association for Union
Denocracy as the N .U E has Ms. Nola Hitchcock Cross
retained as an attorney. M. Coss is on the advisory
board for the A U D.

Ironically, the A UD. discourages the interpretation
of any contract literally. To further ny point | offer
you the following from a publication by A UD and
Labor Notes:

"It is a mstake, however, to view the contract as a
sacred docunent. The contract is never interpreted
literally. 1In the hands of a good union steward it is
interpreted creatively in the interests of the
menbers. "

"Wnning your point often depends not so nuch on the
contract |anguage as on the power of the union."

"When soneone cones to nme and says, 'Is this a
grievance? | say, 'No, lets' try it anyway.' They
bluff their way into getting sone past practice
established that's not even in the contract."

"Sonmetimes we are stretching the contract, trying to
use the language to win sonething it wasn't intended
for."

| feel that the union has made sonme concessions with ny
case and has not handled ny grievance with the vitality
and aggressiveness that a union should. A strong and
true union will stand behind its nenbers and believe
them not sell them down the road.

| do thank you for your time in reading this and hope
to hear formyou shortly!

1993, Mason sent the following letter to the Conplai nant:

This is a reply to your letter of April 9, 1993. You
are mstaken when you wite that | have continually
spoken of a docunent between the District and NUE
concerning tenporary custodial work during the sunmer
nont hs.

What | have continually said is that, since NUE first
becane the representative of the Ladysmith ESP staff in
the early 1980s, NUE has had an agreenent with the
District that all sunmer work would first be offered to
school -year enployees who are qualified and request
such work before it is offered to non-bargaining unit
enpl oyees, and that all school -year enpl oyees who work
any sunmer hours (whether they are custodial, painting,
groundskeepi ng, secretarial, etc.) wll receive the
starting hourly wage if working in another departnent,
their owmn wage if working in their sane departnent, and
that in all such cases there are no fringe benefits for
these additional sumer hours (such as additional hours
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for health insurance paynents, holidays, vacations,
seniority in a different departnent, etc.).

The reason | have recommended that NUE not process your
grievance to arbitration is that | do not think the
school district has violated this agreenent. As a
school -year enpl oyee who was enpl oyed for sumer work,
you were already a nenber of the bargaining unit; and
beli eve you received the appropriate wage rate for the
hours you worked in the sumer.

| believe your claim that you obtained seniority and
transfer rights in the custodial department because of
your sunmmer work of nore than 20 days as a custodian is
contrary to the above agreenent between NUE and the
District.

I am enclosing, as you requested, side agreenents

between NUE and the District. I  believe these
constitute all of the side agreenents, there nmay be
some mssing from the wearly 1980s. These side
agreenents are:

1. The June 1990 agreenent on Chet Col at.

2. The June 21, 1990 letter on sunmer painters.

3. The January 11, 1990 letter on long-term

substitute grievance settlenment (the grievance
filed by NUE which resulted in the District
hiring you as a regul ar enpl oyee).

4. A February 27, 1987 side letter dealing wth
Howar d Novak

5. A Septenber 22, 1983 agreenent dealing wth
El ai ne Wegener, Janet Szalecki and tenporary
enpl oyees.

In addition, I amenclosing a copy of the June 16, 1989

memo to all NUE Ladysnmith associate staff nenbers

regarding additional work hours in the sunmer. That

menmo reflects the agreenent referred to above where the
District will offer summer work to qualified, avail able
school - year associ ate staff before hiring non-
bargai ning unit enpl oyees

This letter is being sent after the April 14 NUE Board
of Directors nmeeting. You attended that nmeeting,
having previously asked to be on the agenda. The
agenda was changed to allow your request to be handl ed
at the beginning of the neeting. Your request was to
have the NUE Board of Directors overturn the Ladysnmith
ESP unit grievance comittee decision to decline your
request to process your grievance to arbitration. The
appeal was heard by the NUE Board of Drectors;
subsequently the Board deliberated in closed session
and voted to uphold the decision of the Ladysmth ESP
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unit grievance conmittee. Therefore, NUE declines to
process your grievance to arbitration based on its
belief that NUE has nmet its duty of fair representation
to you by thoroughly investigating your grievance and
reaching the conclusion, and advising you of that
concl usi on, t hat your gri evance is virtually
unwi nnabl e.

On April 19, 1993, Manson sent the following letter to Superintendent Riter:

Pl ease be advised that the NUE has conpleted its review
of the above grievance. I wote to you on March 24,
1993, concerning the above grievance and the fact that
Ms. Abel had requested NUE to submit it to arbitration.
After careful study of the grievance by NUE staff, the
NUE- Ladysmith ESP Gievance Committee, and the NUE
Board of Directors, NUE had determned that the
grievance is not neritorious and therefore NUE will not
submit it to arbitration.

Wiile this action by NUE concludes the processing of
this grievance, it is to be noted that M. Abel has
initiated a conplaint with the WERC al |l egi ng unfair and
prohi bited practices and that conplaint is related to
the subject of the grievance. Both the District and
NUE have been naned as Respondents in that conplaint.

NUE has declined to process M. Abel's grievance to
arbitration based on its belief that NUE has nmet its
duty of fair representation by thoroughly investigating
her grievance and reachi ng the concl usion, and advi si ng
her of that conclusion, that the grievance is virtually
unwi nnabl e.

I f you have any questions regarding this matter, please
feel free to contact me at the NUE offi ce.

Prior to hearing on August 10, 1993, Conplainant filed a conplaint with the
EECC and State of Wsconsin ERD. The position which was the subject of the
Decenber 18, 1992 grievance was a part-tinme custodial position. Conpl ai nant
processed her grievance of Decenber 18, 1992, through the Third Step of the
contractual grievance procedure and the grievance was denied at each step. At
the April 6, 1993 neeting of the Gievance Cormmittee and at the April 14, 1993
neeting of the NUE Board of Directors, Conplainant and Manson were provided
with an opportunity to present their views on the merits of Conplainant's
request to appeal her grievance to arbitration. At the April 14, 1993 neeting
of the NUE Board of Directors, Manson advised the Board of Directors that he
assuned that he would be testifying at any arbitration hearing; that he would
testify that the District had not violated the contract with respect to
Conplainant's grievance; and that such testinony would nmake the grievance
virtual ly unwi nnable. Manson distingui shed the Conpl ainant's case fromthat of
Wi ttenberger on the basis that Wittenberger, unlike the Conplainant, was not
a bargaining unit nenber at the time he worked as a "substitute" custodian;
that Wi ttenberger worked as "substitute" custodian during the school year; and
that the custodial work relied upon by Conplainant included "summer work."

Manson has a bona fide belief that the practice and the understanding of the
parties has been that bargaining unit enployes who are not in the Custodial
Departnment have the opportunity to perform sumer work in the Custodial
Department, but that enployes who perform sumer work are not "substitute"
enpl oyes within the neaning of Article 9(H and do not obtain seniority status
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in the Custodial Departnent by virtue of perform ng sunmer work.

On June 21, 1990, Manson sent a letter to District Superintendent
Bobbe vx/mch confirned a procedure by which the District would offer 1990 sunmer
painting work to four ESP bargaining unit enployes and which al so contained the
fol | owi ng:

NUE agrees; by this letter, to waive the 20-21 day

provision of the ESP contract so that those hired need

not have their work interrupted every 20 days; this

neans that even if an enployee hired from these four

for 1990 summer painting works 21 consecutive days,

that enployee wll not accrue seniority or other

benefits as a custodi an, even though they will be paid

at the then current starting custodi an wages.

On June 21, 1990, Manson sent a letter to six bargaining unit enployes

regarding the 1990 summer painting work which stated, inter alia, ". . . the
District wants to make it clear that you are not nenbers of the custodial
departnent and woul d not become so by painting for 21 days." Manson sent this

| etter because Bobbe, a new Superintendent, wanted assurance that bargaining
unit enployes did not have a right to Custodial Department seniority based upon
the perfornmance of summer custodial work and not because NUE thought that such

a waiver was necessary. Custodial "sunmmer work" involves general cleaning
tasks not normally perfornmed during the school year and which are necessary to
prepare the school for the school year, such as floor scrubbing. In July and

August of 1990 and from My 23, 1991 through June 27, 1991, Conpl ai nant
performed custodial tasks normally associated with custodial "sumrer work."

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
nmakes and i ssues the follow ng

CONCLUSI ONS OF LAW

1. Anna K. Abel is a municipal enploye within the meaning of Sec.
111.70(1) (i), Stats.

2. Nort hwest United Educators is a labor organization within the
meani ng of Sec. 111.70(1)(h), Stats, and Alan D. Manson is an agent of
Nort hwest United Educators.

3. Ladysmi t h- Hawki ns School District is a nmunicipal enployer within
t he meaning of Sec. 111.70(1)(j), Stats.

4. The Exami ner did not abuse her discretion by denying the District's
notion to dismiss the District as a party to the conplaint proceeding or by
denying the District's notion to defer Conplainant's Sec. 111.70(3)(a)5,
Stats., allegation to the contractual grievance arbitration procedure.

5. The Exam ner does not have jurisdiction to determ ne whether or not
NUE violated Sec. 111.70(3)(b), Stats., or the District violated Sec.
111.70(3)(a)5, Stats., with respect to conduct involving the Novenber 5, 1991,
or January 9, 1992, grievances of Conpl ai nant.

6. Nort hwest United Educators did not violate its duty of fair
representation to Conplainant Anna K Abel by failing to appeal the Decenber
18, 1992, grievance of Anna K Abel to the contractual grievance arbitration
procedure and, accordingly, has not violated Sec. 111.70(3)(b), Stats.
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7. Havi ng concluded that Northwest United Educators did not violate
its duty of fair representation to Conplai nant Anna K. Abel, the Exam ner does
not have jurisdiction to determne the nerits of Conplainant's allegation that
t he Ladysm t h-Hawki ns School District violated Sec. 111.70(3)(a)5, stats.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Exam ner nakes and issues the follow ng

ORDER 1/

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nmay authorize a conmi ssioner or exam ner
to nake findings and orders. Any party in interest who is
dissatisfied with the findings or order of a conm ssioner or
examner may file a witten petition with the commssion as a
body to review the findings or order. If no petition is filed
within 20 days fromthe date that a copy of the findings or
order of the commi ssioner or exam ner was mailed to the |ast
known address of the parties in interest, such findings or
order shall be considered the findings or order of the
conmi ssion as a body unless set aside, reversed or nodified
by such commissioner or examiner within such time. If the
findings or order are set aside by the conmm ssioner or
exam ner the status shall be the sane as prior to the
findings or order set aside. If the findings or order are
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IT IS ORDERED that the conplaint be, and the sane hereby is, dismssed in
its entirety.

Dat ed at Madi son, Wsconsin, this 3rd day of February, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Col een AL Burns [s/
Col een A. Burns, Exam ner

LADYSM TH HAVWKI NS SCHOCOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

Conpl ai nant al |l eges that NUE has violated Sec. 111.70(3)(b), Stats., and
that the District has violated Sec. 111.70(3)(a)5, Stats. The District and NUE
deny that they have violated the Minicipal Enploynent Relations Act.

POSI TI ONS OF THE PARTI ES

Conpl ai nant

In 1990 and 1991, Anna Abel worked as a custodian for 21 consecutive days
and, thus, is entitled to seniority in the custodial departnent. \Wittenberger
obtained his position by virtue of establishing seniority by working 21

reversed or nodified by the conm ssioner or exam ner the tine
for filing petition with the commi ssion shall run from the
tinme that notice of such reversal or nodification is nuiled
to the last known address of the parties in interest. Wthin
45 days after the filing of such petition wth the
conmi ssion, the conm ssion shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part,
or direct the taking of additional testimny. Such action
shall be based on a review of the evidence submtted. If the
conmission is satisfied that a party in interest has been
prej udi ced because of exceptional delay in the receipt of a
copy of any findings or order it may extend the tine another
20 days for filing a petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).
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consecutive days in the custodial departnment in 1991. Since the Conpl ai nant
obtained her seniority rights in the custodial departnent prior to
Wi ttenberger, she should have been given the position that Wittenberger was
gi ven.

The |anguage of Article 9(H), which entitles Anna Abel to seniority in
the custodial department, does not distinguish between sunmer enployes when it
refers to substitute or tenporary enployes. This fact is verified by the
testinony of NUE Executive Director Manson. The Union's assertion that the
| anguage of Article 9(H) applies only to nenbers of the public who are not
parties to the nmaster contract is |udicrous.

The summer paint crew in 1990, who were all nenbers of the bargaining
unit, were requested to sign acknow edgrments that they would not become nenbers

of the custodial departnment by virtue of working 21 consecutive days. In
addition, District exhibits have the Union waiving the 21 day provision
contained within Article 9(H of the naster agreenent. The Union's conduct

belies its assertion that the parties have al ways agreed that summer custodi al
work was not subject to the provisions of Article 9(H).

Conpl ai nant has becone a thorn in the side of the District and the Union.
Conpl ai nant has repeatedly applied for custodial positions and has attenpted
to assert her rights through a variety of nechanisns, including conplaints with
the State of Wsconsin and the Equal Enployment Opportunities Comm ssion and
correspondence and tel ephone communi cations with the various representatives of
NUE and the District. The initial conplaint against the Union and the School
District al l eged that the hiring of Wi t t enber ger i nvol ved  sexual
di scri m nation.

Conpl ai nant properly presented her grievances to the School District and
the NUE. The grievances were not submitted to arbitration based upon Manson's
opi nion that Conplainant's grievance was unw nnabl e. The Union's decision to
not submt Conplainant's grievance to arbitration was arbitrary, capricious and
lacking in good faith and breached the Union's obligation of fair
representation.

The Union should be ordered to cease and desist from substituting
M. Manson's interpretation of the nmaster agreenent for that of a qualified
arbitrator. The Union should also be jointly and severally responsible with
the District for nonetary damages sustained by Anna Abel as a result of
ignoring her contractual rights. The Union should be required to acknow edge
and publish a revised seniority list placing Anna Abel in the custodial
departnent with seniority as of her 21st day of enploynment in June, 1990.

The District violated Section 111.70(3)(a)5, Stats., with respect to
conditions of enploynment when it failed to recognize that Anna Abel has
seniority rights to the Decenber, 1992 custodial position. Wile the District
violated the terns of the naster contract in not recognizing her seniority
rights in the custodial department in 1991, she is precluded from conpl aining
of earlier breaches under Sec. 111.07(14) Stats., which provides for a one year
[imtation on clainms.

Conpl ai nant requests damages resulting from the District's failure to
recogni ze her seniority entitlenment to the custodial vacancy applied for in
Decenber of 1992. Such damages against the District would include inmediate
placenent in the custodial departnent, backpay, |ost benefits, and a
declaration of seniority in the custodial department as of June, 1990.

District

Conplainant alleges that the District and NUE conmmitted prohibited
practices in violation of Sec. 111.70(3)(a)5 and 111.70(3)(b), Stats.,
respectively, when she was denied a 3 1/2 hour custodial position with the
District. The District filed its answer to the conplaint on April 22, 1993,
asserting as an affirnmative defense, that the subject matter of the conplaint

- 26-
No. 27614-B



i nvol ved the interpretation or application of a collective bargai ning agreenent
whi ch contained a binding arbitration clause and, therefore, the matter should
be deferred to the existing contractual grievance arbitration procedure. The
Exam ner abused her discretion by taking jurisdiction over the issues raised in
t he conpl ai nt.

The District is not a proper party to the prohibited practice conplaint.
Conpl ainant's dispute is with NUE, not the District. Conplainant's allegation
that the District and NUE worked together to prohibit her grievances from going
to binding arbitration is clearly unsupported and | acks credence.

It is the Conplainant's belief that, based upon working 21 days as a
custodian during the sumers of 1990 and 1991, Conplainant was entitled to one
of the custodial vacancies. Such a viewis clearly not supported by either the
contract |anguage or past practice. The District has not violated the
col l ective bargaining agreenent and, thus, the Sec. 111.70(3)(a)5 allegation
nmust be di sm ssed.

In order to obtain seniority within the custodial departnent, Conplai nant
must work nore than 20 consecutive days as a "substitute" or "tenporary"
enploye in the same position. Conplainant's situation is distinguishable from
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Wi ttenberger's because Wittenberger, wunlike the Conplainant, worked 21
consecutive days as a "substitute" custodian and, by virtue of this work,
gai ned seniority status in the custodial departnment.

Conpl ai nant asserts that she gained seniority in the custodial departnent
by working 21 days as a summer custodian in 1990, but waited until March, 1993,
to file her prohibited practice conplaint. The applicable statute of
limtations under MERA is one year.

Conplainant has applied for three different custodial vacancies.
According to Conplainant, the District's decision to deny her the custodial
vacanci es was notivated by sex discrimnation. | nasnuch as the January, 1992
and Decenber, 1992 vacancies were filled by female candidates, the
Conpl ainant's position is clearly frivol ous.

Conpl ai nant takes issue with the fact that Respondent sought a specific
wai ver of seniority rights in the sunmer of 1992. It is clear that the letter
was sent as a precautionary neasure, to alert four specific nenbers of the 1990
sunmer painting crew that they would be treated the same as other sumer

enpl oyes.

Wth regard to the Decenber, 1992 vacancy, and subsequent grievance filed
by Conpl ai nant, NUE analyzed the potential merits of the grievance from both
the point of view of transfer rights from one departnment to another and from
the point of view of whether or not, by virtue of sumer work, a person could
obtain departnental status in a different departnent for which they could claim
vacancy rights. Manson, the l|ocal grievance committee, and the NUE Board of
Directors, mde a good faith decision not to process the grievance to
arbitration due to a belief that the District had not violated the contract
and, thus, the grievance was unwi nnable. Conplainant has failed to allege and
prove by a clear and satisfactory preponderance of the evidence that the
Union's decision was arbitrary or discrimnatory or in bad faith.

NUE

The grievance filed by Conplainant in Decenber of 1992 originally
addressed, as did the conpanion correspondence of NUE and the District, the
issue of transfer rights under Article 11 of the collective bargaining
agr eenent . Conplainant later shifted her enphasis to Article 9(H) in her
attenpt to justify her <claim of custodial departnent status. NUE' s
comuni cations and evaluation of the grievance addressed both aspects of
Conpl ai nant's claim

Conpl ainant clainms that, as a substitute custodial enploye who worked
nore than 20 consecutive days, she is, wunder Article 9(H), entitled to
custodi al department status which would provide her with transfer rights to
custodi al departnment vacanci es. However, the contract |anguage provides "the
substitute enploye, while encouraged to apply for vacant, permanent positions,
shall not have transfer rights or the right to fill vacancies under Article
11." Article 11 is that part of the contract which provides seniority transfer
rights within a departnent.

Conpl ai nant's counsel wites that the position taken by NUE with respect
to Article 9(H) of the contract is ludicrous. NUE disagrees. Article 9(H is
utilized to determine when a person enters the bargaining unit by neans of
serving a set nunber of days as a substitute or tenporary enpl oye and proceeds
to spell out, with great specificity, which benefits are available as a result
of an enploye entering the bargaining unit through this procedure. It is the
position of NUE and the District that Conplainant, and all other sunmer
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workers, sinply do not establish departnent seniority dates in the custodial
departnent due to enpl oyment as sunmer workers.

NUE concluded that the District had not violated the contract and that
the grievance was not winnable in arbitration. There is extensive evidence on
the manner in which this conclusion was reached by NUE and the attenpts by NUE
to comunicate that conclusion and the reasoning behind it to the Conplainant.
There is no evidence of arbitrary, discrimnatory or bad faith acti ons by NUE

NUE has not breached its duty of fair representation, but rather, has
acted in a manner to protect the interest of the group, as a whole, as well as
i ndividual interests, and has acted as fairly as possible in its attenpt to
reconcile conflicts between an individual and a group. NUE gave careful and
fair consideration to the concerns of the Conplainant and provided the
Conplainant with tinmely and explicit witten responses throughout the
processing of the grievance. The conplaint is without nerit and should be
di smi ssed.

DI SCUSSI ON

Juri sdiction

The tineliness of conplaints of prohibited practice under the Minicipa
Enpl oynent Relations Act is governed by Sec. 111.07(14), Stats., which
provi des:
The right of any person to proceed under this section
shall not extend beyond one year from the date of the
specific act or prohibited practice alleged.

On Novenber 5, 1991, Conplainant filed a grievance with NUE all egi ng that
she had been "unfairly overlooked" for a custodial position. Speci fically,
Conpl ai nant contested the right of the District to award a custodial position
to Charles Wittenberger. By a letter dated Novenmber 13, 1991, NUE Executive

Director Al an Manson advi sed Conplainant, inter alia, "At this tinme, | do not
think that the District has violated any terms of the contract with respect to
not providing you with a regular custodial position." By a letter dated

Novenber 27, 1991, the District advised the Conplainant that it had placed
Wi ttenberger in the position because he had becone a nenber of the bargaining
unit and a Custodial Department enploye by virtue of working for 21 days as a
substitute custodial enploye. It is not evident that either the District, or
NUE, took any further action with respect to this grievance.

On January 9, 1992, Conplainant filed a grievance with NUE all eging that
non-bargaining union nenbers were "being hired without giving fair
consideration to union menbers for existing openings." By a letter dated
January 13, 1992, Manson advi sed Conpl ainant, inter alia, that:

I can help you understand the grievance procedure if
you ask. As | indicated to you in ny letter of 11-13
and above, | do not think the District has violated the
terms of the NUE contract by having you apply for the
Hawki ns custodi al vacancy.

Nonetheless, if you wsh to proceed to file a
grievance, you are free to do so, but you nust do so as
an individual by following the steps in the grievance
procedure (Section 6) in the NUE contract.

If you have any questions as a result of this letter,
please feel free to contact ne at the NUE office
(1-800-472-6711).
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It is not evident that the District, or NUE, took any further action with
respect to this grievance.

It is evident that Conplainant is dissatisfied with the nmanner in which
the District filled the vacant Custodial positions which were the subject of
her Novenber 5, 1991 and January 9, 1992 gri evances. It is further evident
that Conplainant is dissatisfied with the response which she received from NUE
with respect to these two grievance. The record, however, does not establish
that the conduct giving rise to Conplainant's conplaint against the District
and NUE occurred within one year of the filing of the instant conplaint on
March 22, 1993. Thus, the Exam ner does not have jurisdiction to determne
whet her or not NUE violated Sec. 111.70(3)(b), Stats., or the District violated
Sec. 111.70(3)(a)5, Stats., with respect to conduct involving the Novenber 5,
1991 and January 9, 1992 grievances.

In Decenber of 1992, the Conplainant filed a third grievance, contesting
procedures used by the District in filling a Custodial Departnent vacancy.
Wth respect to this third grievance, the conduct giving rise to Conplainant's
conpl aint against the District and NUE occurred within one year of the filing
of the instant conplaint. Accordingly, the Sec. 111.70(3)(a)5 and Sec.
111.70(3) (b) clains involving Conplainant's grievance of Decenber 18, 1992, are
tinmely.

The District argues that the Exam ner abused her discretion when she
denied the District's notion to dismss the District as a party to the
conpl ai nt proceedi ngs. The District further argues that the Exam ner abused
her discretion when she did not defer Conplainant's Sec. 111.70(3)(a)5 claimto
the contractual grievance arbitration procedure.

Conplainant's Sec. 111.70(3)(a)5 claim against the District involves a
gri evance which was processed through the contractual grievance procedure, but
whi ch NUE declined to take to arbitration. Since Conplainant did not have an
i ndependent right to appeal her grievance to arbitration, Conplainant's right
to proceed with her Sec. 111.70(3)(a)5 claimis dependent upon the Conpl ai nant
establishing that the Union breached its duty of fair representation by not
appeal ing the grievance to arbitration.

The Union declined to take Conplainant's grievance to arbitration because
the grievance was "virtually unwinnable." Thus, the merits of the grievance
and the fair representation issue are conmingled. The Exami ner did not abuse
her discretion when she denied the District's notion to (1) dismss the
District as a party to the conplaint proceeding or (2) defer the Sec.
111.70(3)(a)5 <claim to the parties' cont ract ual grievance arbitration
procedure. 2/

Duty of Fair Representation daim

In Vaca v. Sipes, 386 U S 171, 64 LRRM 2369 (1967) and Mahnke v. WERC,
66 Ws.2d 524 (1974), the courts set forth the requirenents of the duty of fair
representation a union owes its menbers. A union must represent the interests
of all its menbers without hostility or discrimnation, exercise its discretion
with good faith and honesty, and eschew arbitrary conduct. The Union breaches
its duty of fair representation only when its actions are arbitrary,
discrimnatory or in bad faith. 3/ The Union is allowed a wde range of

2/ State v. WERC, 65 Ws.2d 624 (1974).

3/ Col eman v. Qutboard Marine Corp., 92 Ws.2d 565 (1979).
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reasonabl eness, subject always to conplete good faith and honesty of purpose in
the exercise of 1ts discretion. 4/ The fact that a grievance nmy be
nmeritorious is not determnative of the unfair representation claim and a
violation of the Union's duty of fair representation occurs only if the Union's
decision not to pursue a grievance is arbitrary, discrimnatory or in bad
faith. 5/

A conpl ai nant has the burden to denobnstrate, by a clear and satisfactory

preponderance of the evidence, each elenment of its contention. 6/ Mahnke,
supra, requires that a union's exercise of discretion be put on the record in
sufficient detail so as to enable the Commission and reviewing courts to

determine whether the Union has nade a considered decision by review of
rel evant factors.

On Decenber 18, 1992, the Conplainant, a Food Service Departnent enploye,

filed a grievance with the District alleging that, "As a union nenber, | feel
that | should have been given preference before the position was publically
(sic) posted.™ The position referenced in this grievance was a part-tine

custodial position. The Conplainant processed her grievance through the Third
Step of the contractual grievance procedure and the District denied the
grievance at all of these steps.

On January 4, 1993, during the time period in which the Conplainant was
processing her grievance, NUE Representative Manson advi sed Conpl ai nant that he
did not believe that the District had violated the contract and stated,
inter alia, as follows:

4/ Ford Motor Co. v. Huffrman, 345 U. S. 330, 31 LRRM 2548 (1953).

5/ Cty of Geenfield, et al., Dec. No. 24776-C (VERC, 2/89).

6/ West Allis-Wst MIwaukee School District, Dec. No. 20922-D (Schiavoni,
10/ 84) .

-31-
No. 27614-B



If the Board denies the grievance and you are not
sel ected for the custodial vacancy, then you may decide
to process the grievance further. In that case, it
wi Il be necessary for you to request, in witing, that
NUE submit your grievance to binding arbitration. This
request nust be nmade within 25 days of the Board
nmeeting at which it decided to deny your grievance.

It is not evident that Conplainant made any further contact with Mnson,
or any other NUE representative, regarding this grievance until Mirch 17, 1993,
when the grievance was discussed at a Union neeting. By a letter dated
March 18, 1993, responding to events which occurred at the Union neeting of
March 17, 1993, Conpl ai nant advi sed Manson that she would need tine to decide
whet her or not she wanted the Union to take her grievance to arbitration.
Manson responded by a letter dated March 24, 1993, in which he reiterated his
belief that the District had not violated the contract and outlined the
procedure for requesting NUE to process the grievance to arbitration.

On March 30, 1993, pursuant to the procedure outlined in Manson's letter
of March 24, 1993, Conplainant filed a witten request with NUE to have her
grievance processed to arbitration. On April 2, 1993, Manson responded, in
witing, to Conplainant's letter of March 30, 1993, and invited the Conpl ai nant
to nmeet with NUE-Ladysmith ESP Building Representatives on April 6, 1993,
concerni ng her request to have her grievance appealed to arbitration.

On April 6, 1993, the Building Representatives, neeting as the Gievance
Conmittee, decided to not appeal Conplainant's grievance to arbitration. This
deci sion was nmade after the Conplainant and Manson had been provided with an
opportunity to address the Gievance Conmittee. In a letter dated April 7,
1993, Manson advi sed Conpl ai nant of this decision and of the process by which
t he Conpl ai nant coul d appeal this decision to the NUE Board of Directors.

On April 9, 1993, Conplainant appealed the decision of the Gievance
Conmittee to the NUE Board of Directors. The Conplainant and Manson net with
the NUE Board of Directors on April 14, 1993, and each was provided with an
opportunity to present their views on the request to process Conplainant's
grievance to arbitration. Manson told the NUE Board of Directors that he did
not believe that the District had violated the contract; that he assuned that,
as the Union's Chief Spokesperson, he would be testifying at any arbitration
hearing; and that his testinmony concerning the nerits of the grievance woul d
make the grievance virtually unw nnabl e.

By a letter dated April 15, 1993, Manson advi sed the Conpl ai nant that the
NUE Board of Directors voted to uphold the decision of the Gievance Comittee
and stated, inter alia, that "NUE declines to process your grievance to
arbitration based on its belief that NJUE has net its duty of fair
representation to you by thoroughly investigating your grievance and reaching
the conclusion, and advising you of that conclusion, that your grievance is
virtual ly unwi nnable."

It is not evident that either the decision of the Ladysnith-Hawki ns ESP
Gievance Conmittee, or the decision of the NUE Board of Directors, was based
upon any factor other than Manson's opinion that the grievance was not wi nnable
in arbitration. As NUE argues, a determination of the likelihood of success in
the arbitration of a grievance is well within the range of discretion which a
union is granted when it seeks to fairly represent its bargaining unit nenbers.
7/ Gven Mnson's status as NUE Executive Director and Chief Spokesperson in

7/ Gty of Geenfield, et al., supra.
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the contract negotiations between the District and the Ladysm th-Hawki ns ESP
since the ESP's inception in 1980, it was not an abuse of discretion for NUE
representatives to defer to Manson's opinion concerning the merits of the
gri evance.

Manson's conclusion that the District had not violated the contract was
based upon Manson's belief that (1) the District had given the Conplainant the
consi deration which she was contractually entitled to as a Food Service enpl oye
and (2) that Conplainant's custodial work did not provide the Conplainant with
any seniority rights within the Custodial Departnent. Gven the focus of
Conpl ainant's argunents, Conplainant apparently does not take issue wth
Manson's conclusion that the District had given the Conplainant the
consi deration which was due to her as a Food Service Departnent enploye. Nor
does the record establish that this conclusion was arbitrary, discrimnatory or
made in bad faith.

Conpl ai nant does take issue with Manson's conclusion that Conplainant's
custodial work did not provide the Conplainant with any seniority rights in the
Cust odi al Departnent. Specifically, Conplainant maintains that she has
seniority rights in the Custodial Departrment, under Article 9(H), because she
wor ked nore than 20 days consecutively as a "substitute" or "tenmporary" enploye
in the Custodial Departnent. 8/ Conpl ai nant further nmintains that Charles
Wi tt enberger obtained his custodial position by virtue of working nore than 20
days consecutively as a "substitute" enploye and, thus, she has been the victim
of discrimnation.

Manson agrees that Whittenberger obtained a position in the Custodial
Departnment under Article 9(H by virtue of working nore than 20 days
consecutively as a "substitute" custodian. Manson, however, distinguishes the
Conpl ainant from Wittenberger on the basis that Wittenberger, wunlike the
Conpl ai nant, was not a bargaining unit nenber at the tine he worked as a
"substitute" custodian; that Wittenberger perforned his "substitute" work
during the school year; and that the custodial work relied upon by Conplai nant
included "sumer work." According to Manson, the practice and the
understanding of the parties has been that bargaining unit enployes, such as
the Conpl ainant, who are not in the Custodial Departrment, have an opportunity
to perform "sumrer work" in the Custodial Departnment, but that such enpl oyes
are not "substitute" or "tenmporary" enployes wthin the nmeaning of Article 9(H)
and do not obtain seniority status in the Custodial Department by virtue of
performng this work.

Conpl ai nant argues that the 1990 Iletter from Manson to District
Superi nt endent Bobbe, in which NUE wai ved the 20-21 day provision contained in
Article 9(H of the ESP contract for bargaining unit enployes who were hired to
perform summer painting jobs, disproves that there was such a past practice or
under st andi ng between the parties. The undersigned disagrees. The Exam ner
finds no reasonable basis to discredit Manson's testinony which states that the
letter was sent because Bobbe, a new Superintendent, wanted assurance that the
bargai ning unit people did not have a right to Custodian Departnent seniority
based upon sumer work and not because NUE thought that such a waiver was
necessary. The Examiner is satisfied that Mnson's belief concerning the
parties' practice and understanding with respect to custodial "sumer work" is
bona fi de.

It is not evident that any bargaining unit nenber has obtained a
custodial position by virtue of perform ng sumer custodial work. Moreover, as

8/ According to Conplainant, she was a "tenporary" enploye when she worked
nmore than 20 consecutive days as a custodian in 1990 and she was a
"substitute" enploye when she worked nore than 20 consecutive days as a
custodi an in 1991.
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denonstrated by Manson's letter of June 21, 1990, other bargaining unit menbers
had been advised that the performance of nore than twenty days of summer work
did not provide rights in the custodial departnent. By concluding that
custodial "sumrer work" did not provide the Conplainant with seniority rights
in the custodial departnent, Manson acted in good faith and not in an arbitrary
or discrimnatory nanner.

In determining whether or not the Union violated its duty of fair
representation toward the Conplainant, it is neither necessary, nor
appropriate, to determne whether or not Manson correctly concluded that
Conpl ai nant had performed "sumer work" in 1990 and 1991. 9/ Rather, the issue
to be determned is whether or not Conplainant has denpnstrated that Manson's
conclusion is arbitrary, discrimnatory or in bad faith.

Conpl ai nant acknow edges that the District hires sumer custodians to
perform cl eani ng tasks which are not nornally performed during the school year.
10/ Conpl ai nant further acknow edges that, when she was a "temporary" enploye
in 1990 and a "substitute" enploye in 1991, she performed tasks normally
performed by the sunmer custodians. 11/

The custodial work relied upon by the Conplainant was performed in July

and August of 1990 and in My and June of 1991. It is not evident that
Wi ttenberger performed any of his "substitute" custodial work during the
sunmmer nont hs. Conpl ai nant has not denobnstrated that Manson acted in bad

faith, or was arbitrary or discrimnatory, when he concluded that the
Conpl ai nant, unlike Wiittenberger, had perforned custodial "sunmrer work."

It is evident that the Conplainant has filed several grievances, as well
as conplaints with various State and Federal agencies concerning the conduct
of the District and NUE. Additionally, the Conplainant has conplained to the
Uni on about the adequacy of its representation. The record, however, does not
denonstrate that the Union's decision to not appeal Conplainant's Decenber,
1992, grievance to arbitration was notivated, in any part, by hostility toward
t he Conpl ai nant.

On several occasions NUE provided the Conplainant with the opportunity to
present her views with respect to the nerits of her grievance. On several
occasi ons, Manson responded, in great detail, to the clainms of the Conplainant.
NUE' s determination that the grievance was not winnable in arbitration was not
made in a perfunctory manner. Rat her, the Examiner is satisfied that NUE and
its agent, Manson, nade a consi dered decision by a review of relevant factors.

9/ At hearing, Manson acknow edged that, if a Food Service Departnent
enpl oye, such as the Conplainant, worked as a substitute Custodian for
over twenty consecutive workdays during the school year, then Article
9(H) would apply. (T. at 56).

10/ T. at 27.

11/ T. at 27 and 28.
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Concl usi on

There is no evidence of aninosity, slighting or disregard in assessing
the nerits of the Conplainant's grievance by Manson, or any other agent of NUE
Nor is it otherwise evident that NUE s decision to not appeal Conplainant's
grievance to arbitration involved bad faith, discrimnatory or arbitrary
conduct by Manson, or any other agent of NUE Accordi ngly, the Exam ner has
concluded that NUE did not violate the Union's duty of fair representation to
the Conplainant when it decided to not appeal Conplainant's grievance of
Decenber 18, 1992, to the contractual grievance arbitration procedure. Si nce
the Union did not breach its duty of fair representation to Conplainant by not
appeal ing Conplainant's grievance to arbitration, the Exam ner does not have
jurisdiction to determine the nerits of the Conplainant's Sec. 111.70(3)(a)5,
Stats., claim against the District. Accordingly, the conplaint has been
dismissed inits entirety.

Dat ed at Madi son, Wsconsin, this 3rd day of February, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Col een AL Burns [s/
Col een A. Burns, Exam ner
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