STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

NEW LI SBON SCHOOL DI STRI CT

: Case 26
Requesting a Declaratory Ruling : No. 48453 DR(M-511

Pursuant to Section 227.41, : Deci sion No. 27632
Ws. Stats., Involving a Dispute :
Bet ween Said Petitioner and

NEW LI SBON EDUCATI ON ASSQOCI ATI ON

Appear ances:
M. Barry Forbes, Staff Counsel, Wsconsin Association of School Boards,

Ms. Melissa A Cherney, Staff Counsel, Wsconsin Educati on Association

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND DECLARATORY RULI NG

On Decenber 10, 1992, the New Lisbon School District filed a petition
with the Wsconsin Enploynent Relations Commi ssion requesting a declaratory
ruling as to whether a portion of the final offer of the New Lisbon Education
Association conplied with the provisions of Sec. 111.70(4)(cm8m Stats. and
ERB. 32.10(2). The parties waived hearing and thereafter filed witten
argurment, the last of which was received on February 9, 1993.

Having considered the matter, the Commi ssion makes and issues the
foll ow ng

FI NDI NGS OF FACT

1. The New Lisbon School District, herein the District, is a municipal
enpl oyer having its principal offices at New Lisbon, Wsconsin.

2. The New Li sbon Education Association, herein the Association, is a
| abor organi zation representing certain enployes of the District and having its
principal offices at 2020 Caroline Street, P.O Box 684, LaCrosse, Wsconsin
54602- 0684.

3. During collective bargai ning over a 1991-1993 coll ective bargaining
agreenment, a dispute arose between the parties as to whether the follow ng
Association proposal conmplied with the provisions of Sec. 111.70(4)(cm8m
Stats., and ERB. 32.10(2).
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2. ARTI CLE XXI

Ter m of Agreenent

A This Agreenent shall be effective as of July 1,
1991, shall be binding upon the Board and the
Association, and shall remain in force and

ef fect through June 30, 1993.

B. If the parties have not reached agreenent on a
successor collective bargaining agreenent as of
the expiration of this agreenment, the Board
agrees that, pending negotiations over a
successor agreenment, the Board will naintain the
status quo as defined by this agreenent wth
respect to all mandatory subjects of bargaining,
i ncluding union security. The parties further
agree to submt any disputes regarding the
nmeaning of the expired agreenent to grievance
arbitration under Article X X

Based upon the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng

CONCLUSI ON OF LAW

The Association proposal set forth in Finding of Fact 3 does not conply
with Sec. 111.70(4)(cnm8m Stats., and ERB. 32.10(2) because it proposes a
contract termother than two years.

Based upon the above and foregoing Findings of Fact and Conclusion of
Law, the Comm ssion nakes and issues the follow ng

DECLARATORY RULI NG 1/

Because the Association proposal set forth in Finding of Fact 3 does not
conply with Sec. 111.70(4)(cm8m Stats., and ERB. 32.10(2), the Association
cannot submt said proposal as part of its final offer in an interest-
arbitrati on proceedi ng pursuant to Sec. 111.70(4)(cm6, Stats.

G ven under our hands and seal at the Gty of

Madi son, Wsconsin this 26th day of April,
1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Her man Tor osian /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WITiam K. Strycker, Commi ssioner

(Footnote 1/ appears on the next page.)
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| concur in part and dissent in part.

By A. Henry Henpe /s/
A. Henry Henpe, Chalirperson

1/

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49,

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county

(Footnote 1/ continues on the next page.)

(Footnote 1/ continues)

in which a petition for review of the decision was first filed shal
determne the venue for judicial review of the decision, and shall order
transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
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Not e:

interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion;

and

the service date of a judicial review petition is the date of actual

recei pt by the Court and placenent in the mail to the Conmi ssion.
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NEW LI SBON SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND DECLARATORY RULI NG

POSI TI ONS CF THE PARTI ES

The District

The District asserts that the Association proposal requires it to conply
with the grievance arbitration and union security provisions in a collective
bargai ni ng agreenent for a termin excess of two years and thus does not conply
with Sec. 111.70(4)(cm8m Stats. and ERB. 32.10(2). 1In addition, the District
argues that the proposal sets no limt on the duration of the District's
obligation to honor the union security and grievance arbitration provisions and
thus could result in a contract termin excess of three years, also contrary to
Sec. 111.70(4)(cm8m Stats.

The District asserts that although the Association proposal contains a
nom nal two year contract duration clause, the effect of the proposal is to
require District conpliance with the agreenent for a period in excess of two
years. The District contends that although it can voluntarily agree to such a
contract duration, the Association is not entitled to submt such a final offer
to the interest arbitration process.

The District acknow edges that it can agree to proceed to grievance
arbitration during a contract hiatus and/or to honor union security provisions
during such a hiatus. However, the District contends that where, as here, such
agreenents have the effect of extending the term of a collective bargaining
agreenment beyond two years, such a proposal cannot be submitted to interest
arbitration.

The District asserts the Comm ssion should reject Association argunents
that this proposal is something other than a "collective bargaining agreenent",
subject to the provisions of Sec. 111.70(4)(cm8m Stats. and ERB. 32.10(2).
The District urges the Commission to see the Association offer as a proposal
whi ch creates an alternative contract duration contingent on a contract hiatus
period. Because such a proposal creates a contract duration for a period other
than two years, the District asks the Commssion to conclude that the
Association's final offer is not in conpliance wth the statute and
adm ni strative code and nmust be amended.

The Associ ati on

The Association summarizes its position as to the disputed proposal as
fol | ows:

The issue before the Conmission is whether the
requirenents that arbitrated collective bargaining
agreenments be for a period of two years, and that no
col l ective bargai ning agreenent be for nore than three
years, were intended to prohibit parties from proposing
and taking to arbitration any provision which dealt
with the parties' obligations during the hiatus after
expi ration. The parties have nade very technical and
i nvol ved arguments based on the statutory |anguage and
prior Conmssion case |aw The |anguage the
Legi sl ature used in section 8m as it applies to hiatus
provisions is, at best, quite anbiguous. The task of
the Conmi ssion therefore, really cones down to deciding
the Legislature's intent when it enacted section 8m
Wien the Legislature placed the duration provisions in
the statute, did it intend to elimnate the arbitration
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of provisions regarding hiatus? The Associ ation
submts that it clearly did not. The provision had two
purposes: to limt the ability of enployers and unions
to establish unreasonably long contract bars and to
prevent parties from arbitrating too frequently,
creating instability and long hiatus periods between
contracts.

The Commi ssion should read section 8m consi stent
with legislative intent. The Legislature never
intended to prohibit the comobn and stabilizing
practice of clauses which address the probl ens inherent

in hiatus periods. The Association respectfully
requests that the Commission hold its proposal to be
pr oper .

DI SCUSSI ON

During a contract hiatus, a nunicipal enployer's duty to bargain
generally obligates it to maintain the status quo as to natters primarily
related to wages, hours and conditions of enployment. 2/ However, although
union security and grievance arbitration provisions are primarily related to
wages, hours and conditions of enploynent, the nunicipal enployer's status quo
obligations do not include honoring any contractual union security 3/ or
grievance arbitration provisions. 4/

The Association's proposal would contractually obligate the District to
continue to honor existing union security and grievance arbitration provisions
during a contract hiatus. The District asserts that the proposal runs afoul of
Sec. 111.70(4)(cm8m Stats. and ERB. 32.10(2). W agree.

Section 111.70(4)(cm8m Stats. provides, in pertinent part:

8m Term of agr eenent ; reopeni ng of
negoti ati ons. Except for the initial collective
bar gai ni ng agreenent between the parties and except as
the parties otherwise agree, collective bargaining
agreenents covering nunicipal enployes subject to this
paragraph shall be for a term of 2 years. No
collective bargaining agreenent shall be for a term
exceeding 3 years. (Enphasis added).

Section ERB. 32.10(2) provides, in pertinent part:

(2) CONTENTS REGARDI NG TERM OF AGREEMENT AND

2/ Cty of Brookfield, Dec. No. 19822-C (WVERC, 11/84).

3/ Sauk County, Dec. No. 22552-B (WERC, 6/87); aff'd 148 Ws. 2d 392
(G . App. 1988). However, during a contract hiatus, the parties can agree
to continue to honor union security provisions. Sauk County, supra

4/ Raci ne Schools, Dec. No. 19983-C (WERC, 1/85); Geenfield Schools, Dec
No. 14026-B (WERC, 11/77). However, as with union security, the parties
can agree during a hiatus to utilize grievance arbitration to resolve
di sput es.
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REOPENER PROVI SI ONS. Except for the initial collective
bar gai ni ng agreenent between the parties affecting the
enpl oyes involved, where the parties have not agreed
upon the term of the agreenent as a part of the
stipulation of agreed upon termnms, final offers shall
provide for no other term of agreement than 2 years.
Final offers may not contain a provision for reopening
of negotiations during the term of an existing
agreenment for any purpose other than negotiation of a
successor agreenent or with respect to any portion of
an agreenment that is declared invalid by a court or
admnistrative agency or rendered invalid by the
enactment of a law or promulgation of a federal
regul ati on. (Enphasis added).

In our view, the Association's final offer contains a term of agreenent
other than two years for union security and grievance arbitration. Through its
offer, the Association would establish a District contractual obligation to
honor union security and grievance arbitration for a period which could exceed
two years. Wiile the District can voluntarily agree to such a proposal,
Section 111.70(4)(cm8m Stats. and ERB. 32.10(2) preclude the parties from
proceeding to interest arbitration over such an offer. 5/

In its effort to escape the inpact of Sec. 111.70(4)(cnm8m Stats., the
Association argues that its hiatus proposal does not seek to establish a
"coll ective bargaining agreenent”, but rather, to create a contingent entity
separate and distinct fromthe 1991-1993 contract which is thus not subject to
the term of agreenent restrictions inposed by Sec. 111.70(4)(cm8m Stats.

However, if the Association proposal does not seek to establish a collective
bargai ning agreenent, interest arbitration is unavailable in any event. 6/
Further, if the Association proposal is viewed as seeking to establish a

contingent <collective bargaining agreenent in addition to the 1991-1993
contract, then the Association is essentially seeking to arbitrate two
col l ective bargai ning agreenents at the sane tine, which in turn runs afoul of
the Sec. 111.70(4)(cm6, Stats. provision that interest arbitration is
available to establish "a new collective bargaining agreenent."” ( Enphasi s
added) .

Thus, ultimately, as the Association itself acknow edges on page 6 of its
reply brief, the disputed proposal is part of the overall nmaster 1991-1993
col l ective bargaining agreenent. Because the Association's proposal as to
union security and grievance arbitration establishes a contractual obligation
to honor these provisions of the 1991-1993 contract for a period which could
exceed two years, Sec. 111.70(4)(cm8m Stats. and ERB. 32.10(2) prohibit the

5/ Through Sec. 111.70(4)(cm8m Stats., the Legislature elimnated the
parties' ability to arbitrate disputes over the term of an agreenent.
The Association has presented significant argunent as to why the parties
m ght wish to voluntarily agree to the proposal. Nothing in our decision
prevents such an agreenent. However, 1n the face of the clear |anguage
of Sec. 111.70(4)(cm8m Stats., arbitration over the proposal is
unavai | abl e.

6/ Section 111.70(4)(cm6, Stats. establishes that interest arbitration is
available "with respect to any dispute. . .over wages, hours and
conditions of enploynent to be included in a new collective bargaining
agreenent. . . (Enphasis added).
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Associ ation fromincluding this proposa

inits final offer. 7/

Dated at Madi son, Wsconsin this 26th day of April, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Her man Torosi an /s/

Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner

7/

Wien bargaining and, if necessary, arbitrating a successor to the 1991-
1993 contract, the Association can, of course, propose that the successor
agreenment be retroactively applied to cover any contract hiatus and
thereby obligate the District to retroactively conply with the union
security and grievance arbitration provisions in the successor contract.

Sauk County v. WERC, 165 Ws. 2d 406 (1991); Berns v. WERC, 99 Ws. 2d
252 (1980).
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NEW LI SBON SCHOOL DI STRI CT

Di ssenting and Concurring Opinion of Chairman Henpe

| dissent in part; | concur in part. As to the result, however, this
Conmi ssi on i s unani nous.

The mmjority believes that ". . .section 111.70(4)(cm8m Stats., and
ERB 32.10(2) preclude the parties fromproceeding to interest arbitration. "
as to the hiatus proposal nade by the Association.

| disagree.

Under the Association's proposal, all provisions of its «collective
bar gai ni ng agreenent which dealt with mandatory subjects of bargai ning woul d be
resurrected when the collective bargai ning agreenent expired and would renain
in effect until a successor agreement had been successfully negotiated by the
parties or inposed by subsequent interest arbitration. Provisions dealing with
mandatory subjects of bargaining would explicitly include the grievance
procedure and fair share agreenent.

This is not a radical proposal. 8 In contrast to the najority's view,
neither do I find it contrary to the provisions of s. 111.70(4)(cm8m or
ERB 32.10(2). As the Association points out, its hiatus proposition does not
attenpt to extend the duration of the collective bargaining agreenent which
woul d precede it beyond the nmaxi num contenplated by the statute. To avoid that
obstacle, it creates, instead, a separate agreenent to deal with a possible
contract hiatus in a rational, predictable fashion, consistent wth the
eﬁisting status quo. Neither the statutes nor the administrative rules forbid
this.

So far, so good. But, in ny view, this gets the Association to a cul -de-

8/ Muni ci pal enployers are already required to nmaintain status quo as to
matters primarily related to wages, hours and conditions of enploynent.
Cty of Brookfield, Dec. No. 19822-C (WERC, 11/84).

While grievance procedures are considered to be nandatory subjects of
bargai ning, they are perceived to be creatures of contract. Hence, when
a collective bargaining agreenment containing provisions for a grievance
procedure expires, absent a new agreenent between the parties which
either continues the previously existing grievance procedure or
establishes a new one, the old procedure which was a part of the now
expired contract is not deemed a part of the status quo which the
enpl oyer nust observe. Geenfield School Board, Dec. No. 14026-B (VERC,
11/ 77). Disputes as to whether or not the enployer has honored its
obligation to maintain status quo are thus addressed through the nore
cunbersone and | engthy conplaint procedures set forth in s. 111.70(4)(a).
By proposing that a new agreement take effect during any subsequent
contract hiatus, however, the Association appears to be responding to the
objection that there can be no grievance procedure w thout sonme sort of
an agreenent in place which provides for one.

Neither has a contractually established "fair share" (or any union
security clause) been deemed a part of the status quo which the enpl oyer
is required to maintain during a hiatus. As with grievance procedures,
uni on security clauses are deenmed to be mandatory subjects of bargaining
which gain vitality solely through agreenent between the parties. Sauk
County, Dec. No. 22552-B (WERC, 6/87).
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sac, at best, not to its final objective of interest-arbitration. It is thus

at this point that | nerge into substantial agreenent with the mgjority. For
as the mjority suggests, if the Association proposal is truly a separate
agreenent, independent of and different from the collective bargaining

agreement within which it is contained, there is no statutory authority for
such a contrivance to be brought to interest-arbitration; if, on the other
hand, it is a collective bargaining agreement in its own right, the statutes
authorize interest-arbitration for only one collective bargai ning agreenent per
set of parties at a tinme.

This is not to say that the parties to a labor dispute may not reach a
voluntary hiatus agreenent covering either a grievance procedure or union
security, or both, along with other items of inportance to them 9/
Undeni ably, this offers a certain incongruity to the result we reach today: the
parties are barred from receiving in interest arbitration that to which they
are otherwise permtted to agree. But this is a sort of incongruity which
al ready exists in

9/ Sauk County, Dec. No. 22552-B (WERC, 6/87) expressly allows the parties
to agree to continue union security provisions during a contract hiatus.
Neither are there any legal barriers to an agreenment between the parties
that grievance arbitration be used as a dispute resolution nechanism
during a contract hiatus. Racine Unified Schools, Dec. No. 19983-C
(WERC, 1/85); Geenfield School Board, Dec. No. 14026-B (WERC, 11/77).

In the instant nmatter, the Enployer argues that the Association's hiatus
proposal is (also) flawed because it contenplates an indefinite term
defined only by the understandably unpredictable length of a possible
hi at us. Conceivably (though not probably), this could result in an
actual hiatus agreenent duration which would end up exceeding the 3 year
statutory term limtation for voluntary agreenents set forth in s.
111.70(4)(cm8m It should be clear, however, that the Conm ssion would
not enforce any voluntary hiatus agreenent for a period beyond the
permtted statutory term nmaxi nrum
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at |east one other area. 10/ Until the Legislature deternines the incongruity
herein to be contrary to a sound public policy, however, it is one which this
Conmi ssion has no choice but to continue to enforce.

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

10/ E.g., parties are permtted to place to place permssive subjects of
bargaining in voluntary collective bargaining agreenents, but nmay not
include themin final offer proposals headed for interest arbitration if

obj ection is made.

gjc
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