STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of
CI TY OF JANESVI LLE

: Case 61

Requesting a Declaratory Ruling : No. 47886 DR(M-503
Pursuant to Sec. 111.70(4)(b), Stats. : Deci si on No. 27645
I nvol ving a Di spute Between :
Said Petitioner and
JANESVI LLE PROFESSI ONAL PCQLI CE
ASSQCI ATI ON
Appear ances:

Brennan, Steil, Basting & McDougall, S.C, b

M. Dennis M Wite,

O. Box 990, Madison,
W sconsin 53701-0990, for the Cty.

Cullen, Weston, Pines & Bach, by M. Cordon MQuillen, 20 North
Carroll Street, Madi son, Wsconsin 53703, for the Union.

y
Suite 100, 433 West Washington Avenue, P.
E.

FI NDI NGS OF FACT, CONCLUSIONS CF LAW
AND DECLARATORY RULI NG

On August 11, 1992, the Gty of Janesville (Cty) filed a petition with
the Wsconsin Enploynment Relations Conmission seeking a declaratory ruling
pursuant to Sec. 111.70(4)(b), Stats. as to whether a proposal of the
Janesville Professional Police Association (Union) is a mandatory subject of
bar gai ni ng. The Union filed a Statenment in Response to the petition on
Novenber 13, 1992.

On Decenber 22, 1992, the Gty filed an amended petition along with a
stipulation of facts entered into by the parties. The stipulation was anended
by the parties Decenber 29, 1992. The Union filed a response to the anmended
petition on January 13, 1993. The City filed a reply on January 26, 1993.

By letter dated February 18, 1993, the Comm ssion sought a clarification
as to the scope of the parties' dispute. The parties' filed responses to the
Commission's letter, the last of which was received March 12, 1993.

Havi ng considered the matter and being fully advised in the prem ses, the
Conmi ssi on makes and issues the foll ow ng



FI NDI NGS OF FACT

1. The Gty of
having its principal

Janesvil l e,

2. The Janesville Professional
is a labor organization which
the Gty for the purpose of collective bargaining.

3. The 1991 contract
foll owi ng provisions:

bet ween

ARTI CLE XI X

MAI NTENANCE OF RIGHTS -

herein the CGty,
of fices at Janesville, Wsconsin.

Pol i ce Associ ati on,
represents certain

the Gty and

is a nunicipal enployer

herein the Union,
| aw enforcenment enpl oyes of

the Union contains the

MANAGEMENT & ASSCCI ATI ON

The Union recognizes the City as
except as specifically limted
provisions of this Agreenent,

to discipline, denote,
for just cause;

ARTI CLE XX |
GRI EVANCE PROCEDURE

the Enpl oyer
by the
as having the rights .

suspend or di scharge enpl oyees

and
express

1. A grievance is defined to be controversy between

the Association and
menber or group of

and the dty as
interpretation of

the City
nmenbers of

this
in which a nenber of

of nenbers of the
mai ntains that any of their

to any nmtter

Agr eenent ,
i nvol ving an all eged viol ation of
the Association or
Associ ation or
rights or

or between any
the Association
i nvol ving the

any matter
this Agreenent
a group
the Gty
privil eges

have been inmpaired in violation of this
Agr eenent , and any natter i nvolving work
condi tions.

2. Gievances shall be processed in the follow ng
manner and wthin the following tine limts
whi ch shall be exclusive of Saturdays, Sundays,
and hol i days. The grievance nmmy be processed
either by the enployee or by a representative of
the Association. The  enpl oyee or t he

Associ ation may be
including an attorney-at-I|aw,
this grievance procedure.

represented by any person
at any stage of

A Step One. The grievance shall be
presented in witing to the Chief of
Police within ten (10) days of know edge
of its occurrence. The Chief of Police
shall respond in witing within ten (10)
days to the person who nade such
conpl ai nt. During such ten (10) day
period, the Chief of Police may schedule
one (1) nmeeting with the party(s) naking
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such conpl ai nt .

Step Two. If the grievance has not been
satisfactorily resolved in the foregoing
step, the grievance shall be presented in
witing to the Cty Mnager or to his
representative as designated in witing by
the President of the Association wthin
five (5) days after the response has been
received from the Chief of Police. The
Cty Manager shall respond to the party(s)
nmaking the complaint within ten (10) days
after receipt of such grievance. Duri ng
such ten (10) day period, the Gty Mnager
or his designate nmay schedule one (1)
neeting with the filing party(s).

Step Three. |If the grievance has not been
satisfactorily resolved in the foregoing
step, the Gty, the Association, or any
menmber of the Association dissatisfied
with any results after the foregoing step,
shall request in witing, within five (5)
days after conpletion of Step Two, that
the dispute be subnitted to an inpartial

arbitrator. The inpartial arbitrator
shall, if possible, be nutually agreed
upon by the parties. If agreenment on the

arbitrator is not reached within five (5)
days after the date of the notice
requesting arbitration or if the parties
do not agree wthin said tine upon a
met hod of selecting an arbi-trator, then

t he W sconsin Enpl oyrent Rel ati ons
Conmi ssion shall be requested to subnit a
panel of five (5) arbitrators. The
parties shall alternately strike names
until one (1) remains, and the party
requesting arbitration shall be the first
to strike a nane. Each party shall pay

one- hal f (1/2) of the cost of the
arbitrator.

Authority of Arbitrator. The decision of
the arbitrator shall be final and binding
on the parties and the arbitrator shall
submit, in witing, the decision to the
Cty and to the Union within thirty (30)
days after the conclusion of testinmony and
argu-ments. The decision shall be based
solely on the interpretation of the
nmeani ng of the express witten provisions
of the agreement as applied to the facts
of t he grievance pr esent ed. The
arbitrator or arbitrators shall have no
power or right to anmend, notify, nullify,
ignore, add to or subtract from this
agreenent and shall only consider and make
a decision with respect to the specific

No. 27645



i ssue

submtted by the Cdty and the

Association, and shall have no right or

power or

authority to nake a decision on

any other issue not so submtted. The
arbi-trator or arbitrators shall have no

power or
contrary

authority to nmke a decision
to or i nconsi st ent with or

nodifying or varying in any way the
application of the laws and rules and
regul ati ons having the force and effect of

| aw.

3. Time limts set

forth in the foregoing steps nay

be extended by nutual agreenent in witing.

4. Nothing in this grievance procedure shall be

construed as

limting or abrogating any rights

or renedies provided by Wsconsin Statutes or

regul ati ons of W sconsin adm ni strative
agenci es.
5. Step One of this procedure nay be taken without

prejudicing any right to request a hearing by
the Police and Fire Comm ssion. However, after

Step One is

conpleted, the party(s) shall

decide, in accordance with Wsconsin Statutes,
to pursue the grievance to its conclusion

t hr ough t he

Conmi ssi on or t hr ough t he

arbitrati on procedures specified herein, but not

bot h. It is

the express intention of the

parties by this paragraph to linmt only the
right of the individual nenber for availing him
self of two simultaneous appeal procedures.

4. On January 24, 1992

the Union filed a conplaint with the Wsconsin

Enpl oynent Rel ations Commission alleging the Cty had commtted a prohibited
practice by refusing to arbitrate a suspension.

Based upon the above and foregoing Findings of Fact, the Commi ssion makes

and i ssues the follow ng
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CONCLUSI ONS OF LAW

1. The 1991 collective bargaining agreenent noted above, when
interpreted in a manner necessary to avoid an otherw se irreconcilable conflict
with Sec. 62.13, Stats., makes the grievance and arbitration procedure therein
applicable to disciplinary actions inposed by the Janesville Board of Police
and Fire Comm ssioners only if such disciplinary actions have not been appeal ed
to Circuit Court pursuant to Sec. 62.13, Stats., and then only to the extent
that such grievances are subject to processing at no other step than the
grievance arbitration step of those procedures.

2. The 1991 collective bargaining agreenent noted above, when
interpreted in a manner necessary to avoid an otherw se irreconcilable conflict
with Sec. 62.13, Stats., nmkes the grievance and arbitration procedure therein
applicable to disciplinary actions inposed by the Chief of Police where the
Janesville Board of Police and Fire Commssioner's jurisdiction over such
di sci pli ne has not been invoked.

3. Wien interpreted and administered in a manner consistent wth
Conclusions of Law 1 and 2, the disputed provisions of the parties' 1991
contract are primarily related to wages, hours and conditions of enploynment.

Based on the above and foregoi ng Findings of Fact and Concl usions of Law,
t he Conmi ssi on nakes and issues the follow ng

DECLARATORY RULI NG 1/

When interpreted and adm nistered in a manner consistent w th Concl usi ons
of Law 1 and 2, the disputed provisions of the parties' 1991 contract are
mandat ory subj ects of bargai ni ng.

G ven under our hands and seal at the Cty of
Madi son, Wsconsin this 7th day of My, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITiam Strycker, Comm ssioner

1/ Found on pages 6 and 7.
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1/

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane County if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

Cont i nued
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1/

Not e:

Cont i nued

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tinme-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion;

and

the service date of a judicial review petition is the date of actual

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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O TY OF JANESMI LLE
(POLT CE_DEPARTMENT)

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND DECLARATORY RULI NG

Through this declaratory ruling proceeding, the parties ask the
foll owi ng: 2/

1. Where discipline has been inposed by the Board
of Police and Fire Conm ssioners on an officer
pursuant to Sec. 62.13(5)(e), Stats., is a
proposal which would allow the disciplined
of ficer to choose judicial review under
Sec. 62.13(5)(i), Stats., or final and binding
grievance arbitration a mandatory subject of
bar gai ni ng?

2. Where an officer is suspended by the Chief of
Police without pay pursuant to Sec. 62.13(5)(c),
Stats. and elects not to request a hearing

bef ore t he Boar d of Police and Fire
Conmi ssi oners and wher e no char ges are
subsequently filed with the Conmission, is a

proposal which would allow the suspended officer
to seek review of the suspension through final
and binding grievance arbitration a mandatory
subj ect of bargai ni ng?

In Beloit Education Association v. WERC 73 Ws.2d 43 (1976), Unified
School District No. 1 of Racine County v. WERC 81 Ws.2d 89 (1977) and City of
Brook-field v. WERC 87 Ws.2d 819 (1979), the Court set forth the definition of
a nmandatory subject of bargaining under Sec. 111.70(1)(d) Stats. as a natter
which is primarily related to enpl oyes' wages, hours, and conditions of enploy-

nent . However, there are occasions on which there is at |east an arguable
conflict between the scope of the duty to bargain under Sec. 111.70(1)(d)
Stats. and the content of other statutory provisions. While the Court in

d endal e Professional Policeman's Association v. Gty of dendale 83 Ws.2d 90
(1978) noted that such conflicts are difficult to resolve because Sec. 111.70
Stats. does not contain any specific legislative resolution thereof, it
reaffirnmed its prior holdings in Miskego-Norway C. S.J.S.D. No 9 v. WERB 35
Ws.2d 540 (1967) Joint School District No. 8 v. WERB 37 Ws.2d 483 (1967) and
Board of Education v. WERB 52 Ws.2d 625 (1971) that: (1) Sec. 111.70 Stats.
should be harnmonized within existing statutes when possible inasmuch as

2/ In its response to the City's initial petition, the Union noted that the
parties' dispute also inplicated the just cause standard of arbitral
review contained in the parties' contract. The City then filed an

amended petition which explicitly incorporated the just cause standard as
being part of the dispute before the Comm ssion. The Union then filed a
Motion to Dismiss urging the Commi ssion not to consider the just cause
provi si on. We hereby deny the Union's Motion. Clearly, the standard
which an arbitrator would apply to discipline which has been or could be
subject to Sec. 62.13(5), Stats. proceedings must be considered when
determining whether arbitral review can co-exist wth Sec. 62.13(5),
Stats. See DePere at page 7, footnote 8.
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Sec. 111.70 is presuned to have been enacted with full know edge of pre-
existing statutes; and (2) that a statutory construction which gives each
provision force and effect should be made if at all possible. However, if
there is an irreconcilable conflict between a contract proposal nade under the
auspi ces of Sec. 111.70 Stats. and a specific statutory provision, the proposal
nmust be found a prohi bited subject of bargaining, because a contract provision
whi ch runs counter to an express statutory conmand is void and unenforceabl e.

Board of Education v. WVERB, supra; WERC v. Teansters Local No. 563 75 Ws. 2d
602 (1977); Drivers, etc. Local No. 695 v. WERC 121 Ws.2d 291 (Ct App, 1984).

Here, it is correctly conceded by the Cty that the disputed provisions
are primarily related to wages, hours and conditions of enploynent. As noted
in Gty of Geenfield, Dec. No. 19872 (WERC, 9/82), but for the existence of
Sec. 62.13, Stats.:

. there would be no question that a proposal
setti ng a mechanismto chall enge a municipal enployer's
disciplinary decisions would constitute a nandatory
subject of bargaining. It is hard to imagine anything
more primarily related to working conditions than the
ability to challenge an enployer decision that an

enpl oye be disciplined or discharged. See Beloit,
supra; Racine Unified School District 11315-B, D
(4774).

Thus, the issue before us is one of determining whether there is an
irreconcilable conflict between the disputed provisions and Sec. 62.13, Stats.
whi ch renders these provisions prohibited subjects of bargaining.

In Gty of DePere, Dec. No. 19703-B (WERC, 12/83) as to question 1 above,
we concluded that there is no irreconcilable conflict between final and binding
grievance arbitration procedures and Sec. 62.13, Stats., if the discipline
i nposed by the Board has not been appealed to Crcuit Court and so long as the
grievance arbitration procedure does not allow Board decisions to be nodified
by the Chief, Mayor or Common Council. |n DePere we reasoned:

At the outset, we note that the Gty's reliance
on Racine Fire and Police Commission v. Stanfield,
70 Ws.2d 395, 234 N.W2d 307 (1975), (herein Racine),
and Enk, supra in support of its argunent that
Sec. 62.13(5()i), Stats. is exclusive, is msplaced. A
review of these cases reveals that in Enk, supra,
the issue was not before the court as it nerely
di scussed the nutual exclusivity of an appeal under
Sec. 62.13(5)(i), Stats., disciplinary matters could be
nmade the subject of grievance arbitration under a
col I ective bargai ning agreenment. 3/

Nevert hel ess, as the City points out, it is well
settled that where a MERA-enforceable collective
bar gai ni ng agreement contradicts the terns of another
statute after attempts to harnonize the tw are
unsuccessful, the requirenents of the statute will
supersede the ternms of the agreenment contradicting
it. 4 \Were a party refuses to process a grievance on
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the grounds that subjecting its subject matter to the
grievance procedure would constitute an irreconcil able
conflict with a statute, it is appropriate for the
Commission in a Sec. 111.70(3)(a)5, Stats., conplaint
proceeding to interpret the agreement in order to
determ ne whether there is a conflict and whether it is
i rreconcil abl e.

Section 62.13(5), Stats., unequivocally nandates
that disciplinary actions be ruled upon by the Board
and that if a Board decision is appealed to Crcuit
Court, the Circuit Court's decision is to be "final and
concl usi ve. " Furt her nor e, as the Cdty argues,
Sec. 62.13(5), Stats., appears clearly designed to
remove disciplinary actions regarding |aw enforcenent
personnel fromthe direct control of the Mayor and Gty
Council and fromthe sole control of the Police Chief.

W do not find it possible to avoid a conflict

between Sec. 62.13, Stats., and grievance procedure
processing of a Board disciplinary action that has been
or cones to be appealed to the Grcuit Court. It is

true that the substantive standards applied by the two
forums might well differ in that Sec. 62.13(5), Stats.,
calls upon the Court to decide whether the decision of
the Board was "reasonable" whereas the agreenent nmay
subj ect the decision of the Board to a "just cause" or
other standard of review Neverthel ess, each forum
woul d be addressing the sane general question, to wt,
what shall be the disposition of the disciplinary
action taken by the Board. Hence, permitting grievance
procedure review of a nmatter appealed to the Circuit
Court would contradict the Sec. 62.13, Stats., mandate
that the Crcuit Court decision be “final and
conclusive" as regards the disposition to be nade of
the Board action.

On the other hand, unlike the situation in our
M | waukee County decision 5/ holding that the wording
of Sec. 63.10, Stats., (requiring resort to a Board and
maki ng that Board's decision final) would necessarily
be contradicted by a collective bargai ning agreenent
providing for final and binding grievance arbitration

of di sciplinary matters within t he Board's
jurisdiction, Sec. 62.13, Stats., does not make the
Board decision final. Moreover, while Sec. 62.13,
Stats., makes Crcuit Court review avail able, it

provides that an appeal "may" be taken to that forum
does not state that that is the sole and exclusive
appeal forumpernmtted by law, and hence is materially
different than the statutory scheme involved in the
M | waukee County case.

When the requisite effort is made to harnonize
MERA- enf or ceabl e coll ective bargai ning agreenments wth
Sec. 62.13(5), Stats., to the fullest possible extent,
we conclude that it is possible in at |east sone
circumstances for Sec. 62.13, Stats., disciplinary
actions to be subject to grievance procedure processing

-10-
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under a collective bargaining agreement without
contradicting Sec. 62.13, Stats.

Clearly, however, such agreenment could only be
enforced to the extent that it does not subject
disciplinary actions to contractual dispute resolution
at any point before the Board has a chance to hear and
decide the matter. Qherwi se, the requirenent that the
Board "shall" hear and decide such matters would be
cont r adi ct ed. In addition, the agreenent could not
subj ect Board decisions to review and possible nodific-
ation by the Chief, Myor or Gdty Council since
Sec. 62.13, Stats., appears clearly intended to renove
those officials from the review of Board disciplinary
actions. And finally, once an enploye has appealed a
Board action to Crcuit Court, the agreenment could not
be interpreted in such a way as to permt grievance
processing to be initiated or continued concerning the
sanme disciplinary action. O herwi se, the provision
making Circuit Court decisions regarding Board actions
final and concl usive would be contradicted. 6/

Nonet hel ess, a contract grievance procedure that
avoids those contradictions of Sec. 62.13, Stats.,
could be devel oped such as would allow an enploye to
opt to challenge a Board action through grievance
arbitration, so long as the enploye has not previously
and does not thereafter appeal to the Crcuit Court
pursuant to Sec. 62.13, Stats. 7/ The enploye's
initiation of a Sec. 62.13, Stats., Crcuit Court
appeal within the statutory ten day filing period in
Sec. 62.13, Stats., would extinguish the enploye's
right to further processing of a grievance chall enging
the Board disciplinary action involved in the Crcuit
Court appeal .

In the instant case, we find it appropriate to
interpret the parties' 1977 and 1981 agreenent(s) as
subjecting discipline grievances to the grievance
procedure only at the arbitration step and only as
regards disciplinary matters already ruled upon by the
Board and not appealed to the Crcuit Court. That
interpretation 1is consistent not only wth the
principle of harnonization but also with the express
terms of Article 1 of the agreenent(s) stating that
existing statutes shall control where in conflict with
provi sions of the agreenent. 8/

3/ 70 Ws.2d at 402.

4/ E.g., dendale, supra, 83 Ws.2d 90 (1978) and
Crawford County, 20116 (12/83).

5/ Deci sion No. 17832 (5/80).

6/ However, the WERC woul d not necessarily defer to
t he pendency or resolution in any other forum of
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a challenge of a disciplinary action in a
conplaint filed with the Comm ssion alleging

t hat t he di sciplinary action i nvol ved
consti tuted, e.g., interference wthin the
nmeani ng  of Sec. 111.70(3)(a)1, Stats., or
di scrim nation wi thin t he meani ng of
Sec. 111.70(3)(a)3, St at s. See, Gty of

M | waukee (Police) 14873-B (8/80) at 32-33, 36-
37. (WERC held that neither the pendency of nor
the availability of a Sec. 62.50, Stats., police
and fire conm ssion comm ssion (sic) proceeding
to challenge the nerits of a disciplinary action
taken by the MIwaukee Chief bars or warrants
deferral of a <conplaint to WERC that the
affected enpl oyes had been denied their
Sec. 111.70(3)(a)l, Stats., right to represent-
ation in a pre-disciplinary departnental trial-
board procedure.)

7/ See, Gty of Wst Alis, 15226-A (12/77),
affirmed by WERC 15266-B (1/78), holding non-
arbitrable a grievance «challenging a civil
servi ce conmi ssion outcone where the enploye had
opted for that forum initially rather than an
avai l abl e grievance arbitration alternative.

8/ It could be argued that the approach that we are
taking gives the City's labor negotiators the
ability to fashion contractual standards that
could indirectly limt the Board's authority by
creating a greater or |esser standard of review
t han t he reasonabl eness- of - Boar d' s- deci si on
standard in Sec. 62.13, St at s. W are
satisfied, however, that such an indirect inpact
on t he Sec. 62.13, Stats., authority
relationships is permssible and required by the
har noni zati on principle. See, dendale, supra.

In contrast, the notion that the Chief, WMayor
or Common Council could sit in direct judgnent
of particular Board decisions would so clearly
contradict the purposes of the Sec. 62.13,
Stats., scheme as to irreconcilably conflict
t herewith.

At the Cty's urging in this proceeding, we have evaluated DePere in
light of the subsequent holdings in Drivers, etc. Local No. 695 v. WERC, supra;
M | waukee Police Association v. MIwaukee, 113 Ws.2d 192 (C App, 1983); and
lowa County v. Towa County Courthouse, 166 Ws.2d 614 (1992). W believe that
our reasoning in DePere continues to be sound.

As to Drivers, the Cty correctly notes the Court therein generally

included "disciplinary actions against subordinates" in a list of matters
regul ated by Sec. 62.13, Stats. as to which other occupational groups are "free
to bargain." However, in our view, the Court's coment does not constitute a
hol ding that a collective bargai ning agreenent providing contractual review of
the Board's decision is inpermssible. Rather, the Court's coment and

subsequent discussion of dendale Professional Policenen's Association v.
G endale, 83 Ws.2d 90 (1978) is an acknow edgenment of difficulties nmet when
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trying to ascertain the permnissible scope of bargaining over subjects that are
regul ated to varying degrees by independent statute. In DePere, our holding
reflects our sensitivity to this difficulty and our view that Sec. 62.13,
Stats. does preclude collective bargaining in certain areas.

In MIwaukee, the Court concluded that wunder the contractual |anguage
before it, the ternmnation of a probationary officer by the Gty was not
arbitrable. The Court based its holding on the absence of an express provision

in the parties' contract making such terminations arbitrable, t he
i napplicability of Sec. 62.13(5), Stats. to probationary officers, and the
provisions of Sec. 165.85, Stats. Here, we have express contract |anguage,

Sec. 62.13(5), Stats. is applicable 3/ and Sec. 165.85, Stats. is not. Thus,
contrary to the Cty's argunent, we do not find MIwaukee to be a persuasive
basis for altering our holding in DePere.

As to lowa County, the Court therein concluded that a collective
bargai ning agreement cannot regulate a circuit judge's power to appoint a
register in probate because the judge is not a nunicipal enployer, a county
enpl oye or a county agent. As indicated in the quoted portion of DePere, we
have concluded that a Board of Police and Fire Commi ssioners is a nunicipal
enpl oyer acting on behalf of the Gty and thus lowa County also does not
persuade us to nodify DePere.

Gven all of the foregoing, it remains our view that arbitral review of
discipline inmposed by a Board of Police and Fire Conm ssioners does not
irreconcilably conflict with Sec. 62.13(5), Stats. so long as the limtations
set forth in DePere are honored. To the extent it is interpreted and
adm ni stered consistent with DePere, the Union proposal is a nandatory subject
of bargai ni ng.

Turning to the second issue before us, the Union asks that we concl ude
grievance arbitration is available to review discipline inposed by the Chief of
Police (suspensions without pay) where Board of Police and Fire Conm ssioners'
jurisdiction could be but has not been invoked (i.e. the officer has not
requested a hearing with the Board and no charges have been filed with the
Board). The Union suggests that the alternative of arbitral review preserves
Sec. 62.13, Stats. while conserving the parties resources by avoiding the
necessity of a Board proceeding prior to an arbitration hearing. The Gty
reads our DePere decision as holding that arbitration is only permtted after
Board proceedings. 4/ It contends that the Union's resources argunent is
irrelevant to the question of whether arbitration can be harnonized wth
Sec. 62.13, Stats.

In DePere we stated:

Clearly, however, such agreenment could only be
enforced to the extent that it does not subject
disciplinary actions to contractual dispute resolution
at any point before the Board has a chance to hear and

3/ Based on M| waukee, the Union has acknow edged that it does not seek a
ruling that term nations of probationary officers are arbitrable.

4/ The Gty asserts that if this aspect of the Union's proposal runs afoul
and DePere, the proposal is then perm ssive. W disagree. To the extent
it is not possible to harnonize, the proposal is prohibited and

unenf or ceabl e.

-13- No. 27645



decide the matter. Oherwi se, the requirenment that the
Board "shall" hear and decide such matters would be
contradi ct ed.

However, "the requirenent that the Board's shall hear and decide natters" is
l[imted to circunstances in which its jurisdiction has been invoked. The issue
before us in this portion of the decision is whether grievance arbitration can
be available where the Board's jurisdiction has not been invoked. Thus,
contrary to the CGty, our holding in DePere does not resolve this issue.
However, as argued by the Cty, the Union's resource argunment is irrelevant to
the prohibited or mandatory status of the proposal. The question before us is
not whether it is good policy to have arbitral reviewin lieu of Sec. 62.13(5),
Stats. proceedings, but whether the availability of Sec. 62.13(5), Stats.
proceedi ngs precludes use of an alternative forum W conclude that it does
not .

W view this issue as akin to the question of whether the availability of
circuit court review of Board discipline precludes review in an alternative
forum In both situations, the initial disciplinary decision is not final and
in both situations Sec. 62.13, Stats. does not state that the statutorily
establ i shed review procedure is exclusive. Thus, we conclude that there is no
irreconcilable conflict between Sec. 62.13, Stats. and arbitral review of
suspensions w thout pay inposed by the Chief of Police. Thus, as to this
i ssue, the Union proposal is also a mandatory subject of bargaining.

Dat ed at Madi son, Wsconsin this 7th day of My, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssSi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner
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