STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of
W NNEBAGO COUNTY

Requesting a Declaratory Ruling Case 237

Pursuant to Sec. 227.41, Stats., : No. 49277 DR(M-520
I nvol ving a Di spute Between : Deci sion No. 27669

Said Petitioner and

W NNEBAGO COUNTY PROFESSI ONAL
POLI CE ASSOCI ATI ON

Appear ances:
M. WIlliamJ. Wagner, Director of Personnel, 415 Jackson Street, P.Q Box 28
M. Patrick J. Coraggi o, Labor Consultant, 2825 North Mayfair Road, Wauwat

ORDER DI SM SSI NG PETI TI ON FOR
DECLARATORY RULI NG

On May 11, 1993, Wnnebago County filed a petition for declaratory
ruling. The petition asked the Wsconsin Enploynent Relations Commission to
determine whether a dispute between the County and the Wnnebago County
Prof essional Police Association over alleged subcontracting of work was nore
appropriately resolved in a Commssion unit clarification proceeding than a
grievance arbitration case schedul ed for hearing on May 19, 1993.

The Commission considered the matter, concluded it would not assert
jurisdiction over the petition, and telephonically advised the parties of its
deci sion on May 18, 1993.

NOW THEREFORE, it is
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ORDERED 1/
The petition for declaratory ruling is dism ssed.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 28th day of My, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WIilTiam K. Strycker, Conmm ssioner

1/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedi ngs
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon all
parties under s. 227.48.

(Footnote 1/ continues on the next page.)
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(Footnote 1/ continues from previous page.)

Not e:

If a rehearing is requested under s. 227.49, any party desiring judicial
review shall serve and file a petition for review within 30 days after
service of the order finally disposing of the application for rehearing,
or within 30 days after the final disposition by operation of |aw of any
such application for rehearing. The 30-day period for serving and filing
a petition under this paragraph conmences on the day after persona
service or mailing of the decision by the agency. |If the petitioner is a
resident, the proceedings shall be held in the circuit court for the
county where the petitioner resides, except that if the petitioner is an
agency, the proceedings shall be in the circuit court for the county
where the respondent resides and except as provided in ss. 77.59(6)(b),
182.70(6) and 182.71(5)(gQ). The proceedings shall be in the circuit
court for Dane county if the petitioner is a nonresident. |If all parties
stipulate and the court to which the parties desire to transfer the
proceedi ngs agrees, the proceedings may be held in the county designated
by the parties. |If 2 or nore petitions for review of the same decision
are filed in different counties, the circuit judge for the county in
which a petition for review of the decision was first filed shal
determine the venue for judicial review of the decision, and shall order
transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the mail to the Conmi ssion.
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W NNEBAGO COUNTY

MEMORANDUM ACCOVPANY! NG ORDER DI SM SSI NG PETI TI ON
FOR DECLARATORY RULI NG

Inits petition, the County asserts:

W nnebago County recently created ten new non-
sworn enpl oyment positions within the Jail D vision of
its Sheriff's Depart nent entitled, Cont r ol
Modul e/ Booki ng d erk. Because these positions are
essentially clerical in nature and are non-sworn, the
County has placed them within the Wnnebago County
Courthouse Enpl oyees' Association. The Court house
Enpl oyees' Associ ati on represents al | clerical
enpl oyees assigned to the Sheriff's Departnent except
for 911 dispatchers, who are represented by another
bargai ning unit.

As a result of the County's determ nation of the
bargaining wunit placenment of these positions, the
W nnebago County Professional Police Association has
filed a grievance against the County claimng that the
pl acenent of these positions within the Courthouse
Associ ation constituted a subcontracting of the Police
Association's bargaining unit wrk and therefore
entitled the Police Association to renedy under the
cont ract ual gri evance procedur e. The Police
Associ ation consists exclusively of sworn officers of
the Sheriff's Departnent. The grievance is schedul ed
for hearing by WERC staff menber, Ednond Biel arczyk, on
May 19, 1993.

W nnebago County contends that the appropriate
forum for resolving this nmatter is the WERC unit
clarification procedure, not the contractual grievance
procedure.

Accordi ngly, Wnnebago County hereby petitions
the Conmi ssion to issue a declaratory ruling regarding
the appropriate forum for this matter to be resol ved
and asks further that the grievance hearing regarding
this matter and schedul ed for May 19, 1993 be post poned
until after the declaratory ruling has been issued.

Section 227.41, Stats., provides, in pertinent part, that:

Any agency may, on petition by any interested person,
issue a declaratory ruling wth respect to the
applicability to any person, property or state of facts
of any rule or statute enforced by it.

When determning whether to utilize its limted resources by exercising
its discretionary jurisdiction over such petitions, the Conmm ssion considers
the guidance, if any, which a decision mght provide to parties around the
State of Wsconsin as to matters of general applicability and the degree to
whi ch exercise of jurisdiction will denigrate other procedures available to the
parties for resolution of their dispute. 2/ Where the focal point of the

2/ Ashwaubenon Schools, Dec. No. 14474-A (WERC, 10/77); M Il waukee Board of
School Directors, Dec. No. 17505 - 17508 (WERC, 12/79); Geen Lake
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dispute is how a particular provision of a collective bargaining agreenent
should be interpreted, and where there are alternative contractual/statutory
mechani sms for resolution of a dispute, the Conmi ssion has declined to assert
its jurisdiction over such petitions. 3/

Here, the Police Association is asserting a contractual claimfor relief
agai nst the County. Interpretation of the parties' contract is at the core of
the contractual dispute. Thus, if we were to assert jurisdiction over this
petition, we would not be providing guidance as to legal matters of general
state-wide applicability and we would be denigrating the contractual dispute

resolution procedures by encouraging parties to bypass sane when they have
di sput es.

Thus, we have concluded it 1is not appropriate for wus to assert
jurisdiction over the County's petition. |If, upon conpletion of the grievance
arbitration process, there renmains sone statutory dispute over the appropriate
unit placenent of the new positions, we stand ready to resolve said dispute
through a unit clarification proceeding.

Dat ed at Madi son, Wsconsin this 28th day of My, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WI i K. Strycker /s/
WITi K. Strycker, Comm ssioner

County, Dec. No. 22820 (WERC, 8/85); Qakfield School District (WERC,
11787;, unpubl i shed.

3/ M | waukee Board of School Directors, supra; Geen Lake County, supra;
QGakfield School District, supra.
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