STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

EUGENE A. HEM

Conpl ai nant ,
: Case 279
VS. : No. 49157 MP-2725
: Deci sion No. 27698-B
M LWAUKEE BOARD COF SCHOOL Dl RECTORS,
and M LWAUKEE TEACHERS' EDUCATI ON
ASSQOCI ATI ON,

Respondent .

Appear ances:
M. Eugene A. Hem 43 Wst Gand, Chilton, Wsconsin 53014, appearing

pro se.
Perry, Lerner & Quindell, S.C, by M. Rchard Perry, 823 North Cass
Street, M | waukee, Wsconsin 53202, appearing on behal f of Respondent

Associ ati on.

M. Thonas Beam sh, Assistant Gty Attorney, 800 Cty Hall, 200 East Wlls

- "Street, MTlwaukee, Wsconsin 53202, appearing on behalf of
Respondent Boar d.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW
AND ORDER GRANTI NG MOTI ONS TO DI SM SS

Eugene A. Hem an individual, filed a conplaint on April 14, 1993 with the
W sconsi n Enpl oynent Rel ati ons Commi ssion, alleging that the M| waukee Board of
School Directors had violated Sec. 111.70, Ws. Stats., by disciplining him and
that M I waukee Teachers' Education Association had violated Sec. 111.70,
Stats., by representing him in bad faith in disciplinary proceedings. The
Conmi ssi on appoi nted Christopher Honeyman, a nmenber of its staff, to act as
Examiner in this matter and to make and issue Findings of Fact, Conclusions of
Law and Order, as provided in Sec. 111.07(5), Ws. Stats. Hearings were held
in MIlwaukee, Wsconsin on Septenber 21 and Novenber 10, 1993 and on July 14
and 15, 1994. During the fourth day of hearing, both Respondents filed Mtions
to Dismiss the proceeding. Conplainant was pernmitted to file an Ofer of Proof
of any further testinony he wished to present, and a briefing schedule was
est abl i shed. The record with respect to the Ofer of Proof and Mdtions was
closed on Cctober 16, 1994. The Exam ner, having considered the evidence and
arguments and being fully advised in the premses, nakes and files the
followi ng Findings of Fact, Conclusions of Law and Order Ganting Mtions to
Di smi ss.

FI NDI NGS OF FACT

1. Eugene A. Hem is an individual teacher enployed as a teacher of
science by the MIwaukee Board of School Directors, and has his address at
43 West Grand, Chilton, Wsconsin 53014.

2. M | waukee Teachers' Education Association is a |abor organization
within the neaning of Sec. 111.70(1)(h), Ws. Stats., and has its principal
office at 5130 West MVliet Street, MIwaukee, Wsconsin 53208. Nancy Costello
is a Business Representative of M| waukee Teachers' Education Association and
is its agent.

3. M | waukee Board of School Directors is a nmnunicipal enployer wthin

the neaning of Sec. 111.70(1)(j), Ws. Stats. and has its principal office at
5225 West Miet Street, MIwaukee, Wsconsin 53208.
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4. At all times material to this proceedi ng, Respondent Association has
been the certified exclusive bargaining representative of the follow ng unit of
enpl oyes enpl oyed by Respondent Board:

Al'l regul ar teaching personnel (hereinafter referred to as
teachers) teaching at least fifty percent of a full
teaching schedule or presently on |leave, as well as those
teaching on a regular part-tine basis less than fifty
percent of a full teaching schedule, including guidance
counsel ors, school social workers, teacher-librarians,
traveling nusic teachers and teacher therapists, including
speech pathol ogi sts, occupational therapists and physical
therapists, comunity recreation specialists, activity
speci al i sts, nmusic teachers 550N who are otherw se
regularly enployed in the bargaining unit, team nanagers,
clinical educat or s, speech pat hol ogi st s, i tinerant
teachers, diagnostic teachers, vocational work evaluators,
community hunman relations coordinators, human relations

curricul um devel opers, mobi lity and orientation
speci al i sts, communi ty resource t eachers, program
i mpl emrent or s, curriculum coordinators and Mntessori

Coordinators, excluding substitute per diem teachers,
office and clerical enployees, and other enployees,
supervi sors and executives.

5. Conpl ai nant's conpl aint alleges that Respondent Board disciplined him
in violation of the collective bargaining agreement on several occasions and
t hat Respondent Association represented himin bad faith on each and every one
of those occasions. On the first day of hearings in this mtter, on
Sept enber 21, 1993, a Motion to Disnmiss was granted with respect to acts which
took place prior to April 14, 1992. The Exami ner permtted Conplainant to
proceed to present evidence with respect to allegations of violation of
Sec. 111.70 by either Respondent concerning two incidents, defined at that tine
as "allegations surrounding the Board' s handling and the Union's handling of a
t hree-day suspension which began with an allegation against M. Hem dated
January 30, 1992, or there abouts, and allegations against the Board and Union
concerning an incident which began on or about January 15 of 1993 and which
resulted in a letter of sone kind in his file. (Septenber 21, 1993 transcript,

pages 57-58). Conpl ai nant proceeded to call witnesses and all parties offered
exhibits totaling approximately 100 docunents, many of which are individually
of considerable |ength. During the ensuing four days of hearing, five

wi tnesses testified, totaling 601 pages. The record reveals that on nunerous
occasi ons, Conpl ai nant engaged in repetitive questioning on the sane
i ssues despite

sustai ned objections to said repetition. The record further reveals that on
numer ous occasi ons, Conpl ai nant engaged in repeated questioning concerning
matters which had already been ruled to be irrelevant or inmaterial. On the
fourth day of hearing, Respondent Union noved to dismss the proceeding on the
grounds that Conplai nant had adduced no evi dence denonstrating any violation of
the statute. Conpl ai nant thereupon indicated an intention to testify
personally. Conplainant was invited to present such testinony at that tine.

Conpl ai nant refused to present his testinmony unless represented by an attorney.
The record is devoid of evidence that until that tine, Conplainant had nade
any significant effort to obtain an attorney. Conpl ai nant was instructed by
the Examiner to prepare and present an O fer of Proof with respect to any
further testimbny he wished to offer, and was afforded an opportunity to
prepare such O fer of Proof at that tine. Conplainant refused to present the
Ofer of Proof orally at the hearing. Conpl ai nant was offered an opportunity
to present direct testinony or an offer of proof orally with the Exam ner
reserving any right to cross-exam nation of Conplainant by the other parties
until after Conplainant had had further opportunity to secure an attorney.
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Conpl ai nant refused to proceed in this manner. Conpl ai nant was then given an
opportunity to present his Ofer of Proof in witing, and a briefing schedul e
was established to permt the other parties to respond to the Ofer of Proof,
and to permt Conplainant to reply to the responses. Prior to the adjournnent
of the hearing, Respondent Board also nade a Mdtion to Dismiss the Conplaint,
on the sane grounds as the Modtion nade by Respondent Associ ation.

6. Conplainant's Ofer of Proof was tinely filed on August 15, 1994, and
i ncludes 99 typed pages and 5 other pages. The Ofer of Proof is headed by a
conpl eted copy, with Notice of Service, of an application for copyright of said
docurment as a literary work, filed with the United States Copyright Ofice
under the title "Runble". The last of the responses to said Ofer of Proof was
filed on Septenber 16, 1994, and the tine period for further responses expired
on Cctober 16, 1994. Up to the date of this decision, no notice of appearance
of an attorney representing Conpl ai nant has been fil ed.

7. The record as a whole fails to reveal that further proceedings in
this matter would be substantially about the litigation of and oral argunent on
genuine issues of fact or law raised by the parties and renmaining for
di sposition, within the neaning of Sec. ERB 12.04(1) of the Conmission's Rules.

The record as a whole denonstrates that further proceedings in this matter
woul d consist essentially of irrelevant, immaterial, or wunduly repetitious
evidence within the nmeaning of Rule ERB 10.18. The record further denonstrates
that Conpl ai nant has engaged in contenptuous conduct at a hearing within the
nmeani ng of Rule ERB 2.15. The record, including Conplainant's Ofer of Proof,
fails to denonstrate any likelihood that further proceedings wll generate
probative evidence denonstrating by a clear and satisfactory preponderance of
the evidence that either of Respondents has commtted any act violative of any
Section of 111.70, Stats.

Upon the basis of the foregoing Findings of Fact, the Exam ner nakes and
files the follow ng
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CONCLUSI ONS OF LAW

1. By his contenptuous conduct at a hearing, Respondent has warranted
exclusion from further hearing within the neaning of Rule ERB 2.15 of the
W sconsin Admi nistrative Code.

2. The facts adduced by Conplainant, and the Ofer of Proof filed by
him have denonstrated that further proceedings would involve the adm ssion
primarily of irrelevant, immterial and unduly repetitious evidence within the
nmeani ng of Rule ERB 10. 18 of the Wsconsin Adm nistrative Code.

3. Rule ERB 12.04, Hearings, in its subsection 1, Scope, by requiring
that "Hearings shall be limted by the comm ssion, conm ssion nenber, or
exam ner, as the case might be, to the litigation of and oral argunment on
genuine issues of fact or law raised by the parties and renaining for
di sposition"”, requires that this proceedi ng now be term nated.

4. Nothing in the record denobnstrates by a clear and satisfactory
preponderance of the evidence that either of the Respondents has conmitted any
violation of Sec. 111.70, Ws. Stats., and nothing in Conplainant's Ofer of
Proof establishes probable cause to believe that further proceedings would
denonstrate such a violation.

Upon the basis of the foregoing Findings of Fact and Conclusions of Law,
t he Exam ner nakes and renders the foll ow ng

ORDER GRANTI NG MOTI ONS TO DI SM SS 1/

It is ordered that the Mtions filed by Respondent Association and
Respondent Board to dismiss the conplaint be, and the sane hereby are, granted,
and the Conplaint is hereby dismn ssed.

Dated at Madi son, Wsconsin this 16th day of Decenber, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Chri st opher Honeyman /s/
Chri st opher Honeyman, Exami ner

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.
(5) The conmi ssion may authorize a conmi ssi oner
or examner to nake findings and orders. Any party in interest
who is dissatisfied with the findings or order
of a comm ssioner or examner nay file a witten

(Conti nued on page 5)
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1/ (Cont i nued)

petition with the commssion as a body to review the
findings or order. If no petition is filed within 20 days
fromthe date that a copy of the findings or order of the
comm ssioner or examner was nmiled to the last known
address of the parties in interest, such findings or order
shal | be considered the findings or order of the comm ssion
as a body unless set aside, reversed or nodified by such
conmi ssioner or examiner within such tinme. |If the findings
or order are set aside by the conmi ssioner or exam ner the
status shall be the same as prior to the findings or order
set aside. If the findings or order are reversed or
nodified by the conmmssioner or examner the tine for
filing petition with the conm ssion shall run fromthe tine
that notice of such reversal or nodification is mailed to
the |l ast known address of the parties in interest. Wthin
45 days after the filing of such petition wth the
conmi ssion, the conmission shall either affirm reverse,
set aside or nodify such findings or order, in whole or in
part, or direct the taking of additional testinony. Such
action shall be based on a review of the evidence
submitted. If the commission is satisfied that a party in
i nterest has been prejudiced because of exceptional delay
in the receipt of a copy of any findings or order it may
extend the tine another 20 days for filing a petition with
t he conmi ssi on.

This decision was placed in the mail on the date of issuance (i.e
the date appearing i medi ately above the Exam ner's signature).

M LWAUKEE PUBLI C SCHOCLS

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT
CONCLUSI ONS CF LAW AND ORDER GRANTI NG MOTI ONS TO DI SM SS

Backgr ound

The Conplaint alleges, in essence, that the Board violated various
Sections of Sec. 111.70, Stats., by disciplining Conplainant on severa
occasions starting in 1990, and that the Association violated the sane sections
by representing the grievant in bad faith in these disciplinary proceedi ngs and
the resulting grievances. The conplaint, a considerably garbled docunment, was
clarified on the first day of hearing by explanations by the Conplainant of its
nmeani ng, by Mdtions to Dismss, and by subsequent argunments from all parties
totalling approximately the first 70 pages of the transcript. At that time |

-5-
No. 27698-B



granted a notion to dismss a considerable portion of the subject matter of the
conplaint as untinmely, and determ ned that what remained to be tried as a case
were all egations surrounding the Board's handling and the Union's handling of a
t hree-day suspension which began with an allegation against Conplainant on
January 30, 1992, or about that date, and allegations against the Board and
Associ ation concerning an incident which began on or about January 15 of 1993,
which resulted in a disciplinary letter in his file. The parties were
cautioned at the outset of the hearing that since Conplainant was an
i ndi vidual, unrepresented by an attorney, and facing attorneys of significant
experience on the other side, considerable latitude would be allowed to permt
the Conplainant to get across the substance of his case wi thout undue attention
to the nore technical requirenents.

The hearing has consuned four days, spread over an unusually |arge nunber
of months because of requests for adjournnent received at various tinmes from
all three parties. As the proceeding continued, the nunber of objections
received to repetitive, cumulative and irrel evant evidence began to mount, and
Conpl ainant was frequently instructed to nove on to nore probative and
non-repetitive matters. On the third day of hearing, Conplainant was advised
by nme in response to a series of objections to his questioning that such
guestioning could not be allowed to continue indefinitely, even though he
vigorously protested that he had natters not yet in the record to bring forth.
On the fourth day of hearing, both Respondents filed Mdtions to Dismiss on the
grounds that Conplainant had been given substantial opportunity to present
probative evidence, had failed to produce any evidence denonstrating any
likelihood of a violation of the Statute by either Respondent, and showed no
signs of doing so in the future. Conplainant expressed at that time a wish to
testify personally, which was granted, but then refused to testify unless
represented by an attorney. This refusal continued after Conpl ai nant was given
an opportunity to nake a direct sworn statenent in the capacity of wtness,
with any cross-exam nation to be deferred until after he had had an opportunity

to obtain an attorney. Conpl ai nant was then instructed to make an O fer of
Proof orally with respect to all further testinmony and other evidence he m ght
wi sh to adduce in support of the conplaint. Conpl ai nant refused to do so.

Conpl ai nant was then given an opportunity to present his Ofer of Proof in
witing, with a briefing schedul e thereupon established.

D scussi on

Al of the testinobny received in this matter through four days of hearing
was presented by witnesses called by Conplainant, but adverse to him The
facts which can be established at this tine are therefore found as fact only
where they are convincingly testified to or otherw se shown in docunents, and
not apparently controverted as to their factual nature (as distinct fromtheir
underlying neaning) by Conplainant in his Ofer of Proof. Arid a welter of
al l egedly factual naterial, the foll owing appear to be rel evant.

Conpl ai nant has been enpl oyed by the MIwaukee Public Schools as a Science
teacher for approximately 31 years. At |least since 1990, he has several tines
been accused by students in his racially mxed classes of making racially and
sexual |y derogatory conments, and of other conduct considered to be m sconduct
by the District. The District has several times brought charges against him
for such acts, some of which were found to be untinmely as the subject of the
conplaint on the first day of hearing. Respondent Association has represented
Conpl ai nant on each occasion, and Conpl ai nant has been dissatisfied with the
quality and extent of that representation.

The sum and substance of an unusually large anount of testinony is that
there is no evidence presently in the record that the Association or the Board
did anything beyond the ordinary in either's handling of the disciplinary
incidents or the grievances related thereto. Al of the testinmony is to the
effect that the District followed its normal procedure, and that the
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Association in turn followed its normal procedure. Nothing in the evidence
adduced in these four days denpbnstrates any dereliction of duty to represent
fairly on the part of the Association, or any conduct which | can recognize as
suggesting, let alone establishing, a violation of any section of the Minici pal
Enpl oyment Rel ations Act by the District. Conplainant's O fer of Proof can
nost honestly be described as a prol onged, garbled, and confused docunent which
is on its face concerned largely with matters already found to be irrel evant
during the hearing. Not hing in that docunent generates any confidence on ny
part that further hearing in this matter would produce evidence of a violation
of the Municipal Enploynment Relations Act by either Respondent.

Yet because a ruling of this kind is now nade at a point where it
constitutes a ruling on Mtions to Disnmss, rather than upon the fullest and

nost conplete record which Conplainant still desires to adduce, sonething nore
must be added. A phrase which is much bandied about in jurisprudence is the
concept of the "day in court.” | believe that the underlying purpose of the
"day in court" idea is a noble one: that a party charging wongdoing by

soneone, frequently an opponent nore powerful and better represented than the
party making the charge, must be given a fair opportunity to make his or her
case. The concept, however, nmust be honored with certain linmtations.
Fundamentally, these limtations address the rights of the opposing parties not
to be dragged into litigation over nmatters for which little or no evidentiary
or legal support can be nustered, sinply because soneone is dissatisfied with
them A bal ance nust be struck between the fair opportunity to have one's say,
and the potentially abusive result of allowing that say to go on to the
conplainant's definition of satisfaction.

Bot h Respondents here have now protested that this proceeding has gone on

too | ong. Upon review of the record, | agree. First, there is, as noted
above, nothing established in the record to date which denonstrates a
violation, or even the suggestion of a violation. That alone mght be
under st andabl e gi ven Conpl ai nant's choice of trial tactics, nanely to call only
wi t nesses whom he clearly identified as adverse to hinself. Conpl ai nant' s
Ofer of Proof, however, does not inprove his chances. Overall, 1 sinply

cannot follow its reasoning to conclude from that document any chain of |ogic,
according to the systemof logic with which | amfamliar, which would show any
prospect that by proceeding to prove the matters contained in that docunent
Conpl ai nant could establish by a clear and satisfactory preponderance of the
evi dence any violation of MERA whatsoever by either Respondent. Further, the
above-noted confused and garbled nature of Conplainant's presentation nake it
extremely unlikely that further hearing woul d produce probative evidence.

In the context of the notions to dismss, | nmust note further that several
of the Comm ssion's Rules cone into play. These are:

ERB 2. 15 Contenpt. Cont enpt uous conduct at a hearing
shal | be grounds for exclusion fromthe hearing.

ERB 10.18 Powers of |Individuals Conducting Hearings.

I ndividuals conducting hearings shall have the
authority to take the following action, subject to
these rules within the Conm ssion's power:

3. To rule upon offers of proof, receive relevant
evi dence, and exclude irrelevant, inmmterial, or
unduly repetitious evidence;

ERB 12.04 Hearings. (1) Scope. Hearings shall be
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limted by the commssion, conmssion nenber, or
exam ner, as the case mght be, to the litigation of
and oral argument on genuine issues of fact or |aw
rai sed by the parties and remai ning for disposition.

Conpl ainant's conduct requires ne to apply all three of these rules.
First, the repetitive raising of subjects already dismssed from the
proceedi ng, including personal relationships anbng nenbers of managenent or of
the Association, as well as matters found untinely, and the like, requires the
application of Rule ERB 12.04(1). Conpl ai nant was repeatedly warned about
continuing to raise these matters prior to the tine that the Mdtions to D sniss

wer e made. Second, Conplainant's Ofer of Proof appears to include l|argely
material of the character discussed in Rule ERB 10.18(3), i.e., irrelevant,
immaterial or unduly repetitious evidence. In particular in this context, |

note that Conplainant has utterly failed to explain why he continues to charge
the Association with failure to represent him as to the nbst significant
disciplinary incident found tinmely, nanely a three-day suspension issued in
1992. Conpl ainant's O fer of Proof does not explain in any |ogical way any
reason to discount any of the evidence convincingly adduced in the record to
date with respect to the Association's handling of his grievance related to
that incident. The record evidence is all to the effect that the Association
processed the Conplainant's grievance until a step in the appeal process at
whi ch the Conpl ai nant hinmself explicitly instructed the Association to wthdraw
the grievance, stating that he would accept the three-day suspensi on because he
needed the time anyway to use in his canpaign to be elected President of the
United States.

Finally, this is that rare proceeding in which sonme application nust be
given to rule ERB 2.15, lest the entire concept of contenptuous conduct |ose
any neaning before the Conmmi ssion. Conpl ai nant has repeatedly refused to
follow instructions fromthe Exam ner to proceed to new subject matter and to
avoid intenperate personal renmarks directed at the other parties. But in
particular, tw events constitute contenptuous conduct within the neaning of
ERB 2.15, as | interpret that rule. The first is Conplainant's intransigent
refusal to proceed as instructed at the fourth day of hearing, at which tinme he
was required to present an Ofer of Proof and refused to do so. M subsequent
al l onance of a witten Ofer of Proof does not vindicate Conplainant's conduct,
but is rather an attenpt to ensure that the record is as conplete as possible
under the circunstances. The second instance is literally on the face of
Conplainant's witten Ofer of Proof, which constitutes an application for
copyright to the United States Copyright Ofice as a literary work under the

title "Runble". This | can interpret only as an act exenplifying the term
"frivolous"; though a termoften over-used by litigants, in this instance | can
think of no nore appropriate term | believe that Rule ERB 2.15's reference to
"cont enpt uous conduct" includes concepts related to frivolous litigation, as

well as to conduct engaged in during an adjournnment of a hearing, particularly
in a docunment which by its nature replaced the oral Ofer of Proof at hearing
whi ch Conpl ai nant had been instructed to give and had refused to give.

For all of these reasons, | find both Respondents' Mtions to Disnmiss to
be anply nerited, and have therefore dism ssed the conplaint.

Dated at Madi son, Wsconsin this 16th day of Decenber, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Chri st opher Honeyman /s/
Chri st opher Honeyman, Exami ner
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