STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

AFSCMVE, LOCAL UNI ON
NO. 778-D, AFL-C Q

Conpl ai nant , Case 114
: No. 49043  MP-2715

VS. Deci sion No. 27706-A
OCOUNTY OF OCONTO and :
GEM NI  EMPLOYEE LEASI NG
(GEMN),

Respondent s.

ORDER DENYI NG RESPONDENT GEM NI''S MOTI ON TO DI SM SS
FOR LACK OF JURI SDI CTI ON

AFSCMVE, Local Union No. 778-D, AFL-CI O hereinafter the Union, filed a
conplaint with the Wsconsin Enmpl oynent Rel ati ons Conm ssion on March 31, 1993,
alleging that the termnation of Kathleen Johnson's enploynent by Cconto County
constituted prohibited practices in violation of Secs. 111.70(3)(a)l and 3,
St at s. The County filed an answer to the conplaint on Cctober 8, 1993. O
Novenber 1, 1993, the Union filed an anended conplaint joining Gem ni Enployee

Leasi ng, Inc., as a Co-Respondent under  Sec. 111.02(7) and/or  Sec.
111.70(1) (j). The anended conplaint alleged that Genmini acted either
individually or in concert wth OConto County in firing Johnson for

participating in union activities. The Union alleged that by this action, the
County conmitted prohibited practices within the meaning of the Minici pal
Enpl oynent Relations Act (MERA) and that Gemini commtted wunfair |abor
practices within the meaning of the Wsconsin Enploynent Peace Act (WEPA) or

prohi bited practices under MERA Gemini filed an answer to the anended
conplaint on Decenber 29, 1993. In that answer, Gemini raised several
affirmati ve defenses, one of which was that the Wsconsin Enpl oyment Rel ations
Conmi ssion (WERC) |acked jurisdiction over Gemini. AFSCVE and Gemini then

filed briefs on the issue of the WERC s jurisdiction over Gemni, the last of
whi ch was received March 22, 1994. The Commi ssion appoi nted Ral eigh Jones, a
nmenber of its staff, as Examner to nmmke and issue Findings of Fact,
Concl usions of Law and Order in the matter. Hearing on the conplaint has been
schedul ed and postponed four tines. Having considered Genmini's Mtion to
Di smiss and being satisfied that it should be denied, the Exanminer issues the
foll ow ng

ORDER

Gemini's Motion to Dismiss for lack of jurisdiction is denied.
Dated at Madi son, Wsconsin, this 13th day of April, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Ral ei gh Jones [s/
Ral ei gh Jones, Exam ner

OCONTO CQUNTY

MVEMORANDUM ACCOVPANYI NG
CRDER DENYI NG RESPONDENT GEM NI''S MOTI ON TO DI SM SS
FOR LACK OF JURI SDI CTI ON

The conplaint and anended conplaint raise a cause of action against both
the County and Gemini for allegedly firing Kathleen Johnson for participating
in protected union activities. The Union contends the County violated MERA by
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its actions and that Gemini violated either MERA and/or WEPA

Based on the pleadings and subnmissions in this matter, it appears that
Gemini is a corporation engaged in |easing enployes to both private and public
entities through contractual relationships. It further appears that Gemini has

such a leasing relationship with Cconto County that involved Johnson.

Gemi ni argues that the WERC | acks jurisdiction over it because it is not
a muni ci pal enpl oyer and because the underlying dispute involves a subject over
which the National Labor Relations Board (NLRB) has exclusive jurisdiction.
Gemini contends that the National Labor Relations Act preenpts the WERC from
asserting jurisdiction over it. The Union acknow edges that Gemini is not a
muni ci pal enployer, but insists the WERC neverthel ess has jurisdiction over
Gem ni .

In San Diego Building Trades Council v. Garnon, 359 U. S. 236, 244 (1959),
the U.S. Suprenme Court articulated the follow ng general rule of preenption:

When it is clear or nmay fairly be assunmed that the
activities which a State purports to regulate are
protected by Sec. 7 of the National Labor Relations
Act, or constitute an wunfair |labor practice under
Sec. 8, due regard for the federal enactnent requires
that state jurisdiction nust vyield. To |eave the
States free to regulate conduct so plainly within the
central aim of federal regulation involves too great a
danger of conflict between power asserted by Congress
and requirenments inposed by state | aw.

The Court went on to state:

Wien an activity is arguably subject to Sec. 7 or
Sec. 8 of the Act, the States as well as the federal
courts must defer to the exclusive conpetence of the
National Labor Relations Board if the danger of state
interference with national policy is to be averted.
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In Local 248 v. WERC, 11 Ws.2d 277 (1960), cert. denied 365 U S. 878
(1961), our Suprene Court held that the Comm ssion is preenpted from exercising
its jurisdiction under WEPA where the conduct at issue arguably falls wthin
the scope of the Labor Managenent Relations Act (LMRA) administered by the
Nati onal Labor Rel ations Board (NLRB). See also Mreland Corp. v. Retail Store
Enpl oyees Union, 16 Ws.2d 499 (1962); Markham v. Anerican Mdtors Corp.,
22 Ws.2d 680 (1964); Hanna Mning Co. V. District 2, etc., Asso. ,
23 Ws.2d 433 (1965); Kotz v. Wathen, 31 Ws.2d 19 (1966); and Arena .
Li ncol n Lutheran of Racine, 149 Ws.2d 35 (1989). G ven the Court's holding,
the Commi ssion has consistently concluded that it has no jurisdiction over
unfair |abor practice conplaints involving conduct and parties as to which the
NLRB woul d exercise its jurisdiction. 1/

Had the conplaint against Genini alleged just a violation of WEPA it is
clear from the foregoing case law that the WERC would be preenpted from
exercising jurisdiction over Gem ni because the NLRB has jurisdiction. This is
because the conduct at issue here (i.e. allegedly discharging an enploye for
participating in protected union activities) constitutes a violation of both
VEPA and t he LMRA.

Having said that, the preenption doctrine noted above is inapplicable
here because the conplaint also alleges Gemni violated MERA That statute
regul ates municipal enployers, nunicipal enployes and |abor organizations
representing municipal enployes in the context of enploynent relations. The
Union asserts that Johnson is, or was, a rmunicipal enploye. The Uni on
acknow edges that Gemini is not a "municipal enployer” within the meaning of
MERA. However, Qconto County clearly is. The Union alleges that Gem ni acted
on behalf of, or in concert with, the County when it discharged Johnson.

Section 111.70(3)(c) of MERA provides as foll ows:

(c) It is a prohibited practice for any person to do
or cause to be done on behalf of or in the interest of
nmuni ci pal  enployers or municipal enployes, or 1in

connection with or to influence the outcone of any
controversy as to enploynment relations, any action
prohi bited by par. (a) or (b). (Enphasis added)

This section recognizes that prohibited practices can be committed by parties
ot her than the municipal enployer of enployes. Thus, persons other than a

1/ Local 244, Bakery Workers', Dec. No. 5743 (WERC, 5/61); Nopak, Inc., Dec.
No. 5708-B (WERC, 7/61); Local 200, Teansters, Dec. No. 6375 (VERC,
6/63); Local 444, Meat Cutters, Dec. No. 6791 (WERC, 7/64); Portage Stop
N. Shop, Inc., Dec. No. 7037 (VERC, 2/65); Napiwocki Construction, Inc.,
Dec. No. 11941-B (WERC, 3/76); Trucker's and Traveler's Restaurant,
Dec. No. 20882-C (WERC, 10/84); and Penber Excavating, Inc., Dec. No.
26672- A (VMERC, 2/91).
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muni ci pal enpl oyer are proscribed from comitting acts, in concert with or on
behal f of a municipal enployer, that the nunicipal enployer itself nay not
conmi t.

The WERC has previously held there are three (3) requirenments for stating
a claim under Sec. 111.70(3)(c). 2/ First, the act conplained of nust have

been done or caused to have been done by a "person." Section 111.70(1)(k),
Stats., defines "person" as "one or nore individuals, |abor organizations,
associ ations, corporations, or |egal representatives." (Enmphasi s added) By
its own admission, Genini is a corporation. As such, it 1s a "person" for

pur poses of Sec. 111.70(3)(c), Stats.

Second, the act conpl ai ned  of must also be prohibited by
Sec. 111.70(3)(a) or (b). Section 111.70(3)(a)3, Stats., nakes it a prohibited
practice for a nunicipal enployer to encourage or discourage menbership in a
| abor organi zation by discrimnation in regard to hiring, tenure or other terns
or conditions of enploynent. By its explicit reference to "other terms or
conditions of enploynent,” Sec. (3)(a)3 covers disciplinary action. Thus,
taking disciplinary action against an enploye because of his or her wunion
activity falls within this proscription. Here, the Union alleges Johnson was
fired for engaging in protected union activity, an act which is prohibited by
Sec. 111.70(3)(a)3.

Third, any one of the following criteria nust be net:

a) the act was done or caused to have been done on
behal f of nmunicipal enployers or enployes; b) the act
was done or caused to have been done in the interest of
nmuni ci pal enpl oyers or enployes; c) the act was done
or caused to have been done in connection with any
controversy as to enploynent relations; or d) the act
was done or caused to have been done to influence the
out corre of any controversy as to enpl oynent
relations. 3/

The Union cites the criteria above and alleges that Johnson's discharge from
her position of chenical dependency counselor was in connection with, and was
to influence "the outcone of (a) controversy as to enploynent relations.”
According to the Union, the "controversy as to enploynment relations" involved
here was Johnson's status, specifically whether she was included in the
bargaining unit represented by the Union. The Exami ner finds this allegation
sufficient to state a claim against Gemni under Sec. 111.70(3)(c). It is
therefore held that the WERC has jurisdiction over Gemni. Accordi ngly,
Gemini's Mtion to Dismiss for lack of jurisdiction is denied.

2/ Burdick v. Beatty, Knudson, Mchalski, Brown and Local 150, SEIU, Dec.
No. 16277-C (WERC, 10/80), at 23.

3/ | bi d.
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Gem ni argues that the Union has provided no evidence thus far to support
its theory that Gemini acted in concert with the County when it discharged
Johnson. Wiile that may ultimately be found to be the case, no such
determi nation can be nmade on the basis of the pleadings alone. Because of the
drastic consequences of denying an evidentiary hearing, on a notion to dismnss
the conplaint nust be liberally construed in favor of the conplainant and the
nmotion should be granted only if under no interpretation of the facts alleged
woul d conplainant be entitled to relief. 4/ Here, the Union arguably could
present proof of its theory at an evidentiary hearing. As a result, a hearing
is necessary to determne whether Gemini acted in concert with the County when
it discharged Johnson.

Dat ed at Madi son, Wsconsin, this 13th day of April, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Ral ei gh Jones /s/
Ral ei gh Jones, Exam ner

4/ Unified School District No. 1 of Racine County, Dec. No. 15915-A
(Hoornstra with final authority for the Conm ssion, 12/77) at p. 3.
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