STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

VEESTFI ELD EDUCATI ON ASSCCI ATI ON,

Conpl ai nant,
: Case 12
VS. : No. 49232 MP-2730
: Deci sion No. 27742-A
SCHOOL DI STRI CT OF WESTFI ELD,

Respondent .

Appear ances:
Ms. Chris Galinat and Ms. Melissa A Cherney, Staff Attorneys, appearing on behal f of
M. David Friednan, Friedman Law Firm appearing on behal f of the
Respondent .

FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER

Westfield Education Association, hereinafter referred to as Conpl ai nant
or the Association, having on April 30, 1993, filed a conplaint with the
W sconsi n Enpl oynent Rel ati ons Conmmi ssion, alleging that the School District of
Westfield, hereinafter referred to as Respondent or the District, violated
Section 111.70(3)(a)l and 4 by engaging in individual bargaining and by
unilaterally changing the status quo as defined in the parties' expired
collective bargaining agreenent when it refused to reinburse enployes for
credits earned as required by the expired collective bargai ning agreenent. The
Conmi ssi on, having appointed Mary Jo Schiavoni, a nenber of its staff, to act
as Exami ner and make and issue Findings of Fact, Conclusion of Law and Order in
this matter as provided in Sec. 111.07(5), Stats.; hearing on said matter being
held on Cctober 1, 1993, in Wstfield, Wsconsin; a stenographic transcript of
said hearing being received on Cctober 19, 1993; and the parties having
conpleted their post-hearing briefing schedule on Decenber 1, 1993; and this
Exam ner having considered the evidence and argunents of the parties, and
having been fully advised in their prenmses, makes and issues the follow ng
Fi ndi ngs of Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. The District is and has been a nunicipal enployer within the
meani ng of Sec. 111.70 (1)(j), Stats. engaged in the operation of a public
school system whose principal place of business is Post Ofice Box 356, Charles
Street,
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Westfield, Wsconsin 53964. At all tines nmaterial herein, Larry Shay has
occupied the position of District Administrator and has served as a
representati ve and agent of the Respondent District.

2. The Association is and has been at all tines material a |abor
organi zation within the neaning of Sec. 111.70(1)(h), Stats. whose business
address is South Central United Educators, 2900 Red Fox Run, Post Ofice Box
192, Portage, Wsconsin 53901. At all tinmes material, the Association has
served as the exclusive bargaining agent for professional enployes in the
District.

3. The District and the Association have been parties to a series of
col l ective bargaining agreenents which have governed the wages, hours, and
working conditions of the enployes in the bargaining unit. During the

pertinent time periods, two collective bargaining agreements were in effect.
The first extended from July 1, 1991 through June 30, 1992. The parties
conmenced bargaining for a successor agreenment in the spring of 1992 and
reached agreement on a successor contract in March of 1993. The Associ ation
ratified the successor agreement on March 19, 1993, while the District
subsequently ratified on March 22, 1993. The 1992-1993 agreenent provided that
all economic itens be nade retroactive.

4. The parties' 1991-92 collective bargaining agreement contains the
foll owi ng pertinent provisions:
E. Fri nge Benefits Pay Schedul e
Prof essi onal Advancenent: The district will reinburse

teachers for conmpleting courses offering graduate
credit at the rate of $100/credit. Such rei nbursenent
is payable as of the first regular nmonthly neeting of
the Board after the teacher has resuned his/her
teaching duties with the I ocal school district (fall or
Wi nter senester). Graduate credits shall only be
approved for courses conpleted which were specifically
related to the teacher's «certification, classroom
nmet hodol ogy, or extra-curricular programs or courses
approved by the School Board. Teachers need not be
enrolled in any master's program in order to earn
graduate credits. Teachers may advance to the MA | ane
after conpleting their nmaster's degree. An earned
Master's degree nust be conpleted in the area of a
teacher's expertise or accepted and approved by the
School Board (exceptions) outside the teacher's present
t eachi ng assi gnment .

The Board requires the MA degree in order to nove on
the MA lanes. Only credits received after 1985 - 1986

will be allowed for advancenent to the MA + 18 or above
| anes. The Board believes that classroom instruction
is the primary purpose of teaching. In order to

performpositively (as a teacher) a limt of 3 graduate
credits of coursework may be approved during each
senester of the teaching year.

Conti nui ng Educati on Requirenent: Al teachers nust
earn a mnimum of 6 credits every five years of
teaching in the school district. The requirenent for 3
credits had been in effect since the 1976-77 school
year. Beginning in the 1991-92 school year, failure of
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a teacher to earn 6 credits shall result in the teacher
being frozen at his/her present salary until such tine
as the credits (or CEUs equival ency) have been earned.
A teacher who has been frozen at salary will advance
upon earning credits to the |ocation the teacher would
have been at if the teacher had not been frozen. The

teacher will need to earn the required credits (or
CEUs) within five years of the date originally frozen
or will be frozen at salary again. Credits (or CEUs

(equi val enci es) shall be approved only if they are DPI
approved or related to the teacher's expertise or

approved by the School Board. Al equival enci es
(CEUs), inservice credits, undergraduate or graduate
credits will be based on DPl guidelines; i.e., 1 credit
= 3 CEUs = approximately 30 clock hours. Al approved
CEUs will be reinbursed on an actual cost basis not to
exceed $45/credit. Al l approved CEUs will be

rei nbursed on an actual cost not to exceed $20/ CEU.

The district will reinburse teachers for only 9 credits
each budget year regardl ess of the budget year in which
the credits were earned. Any credits over 9 can be
carried over into the next budget year.

Procedure to be followed: Al teachers anticipating
taking any courses, workshops, or semnars during the
sunmer or upcoming Fall or Spring senester will notify

the District Admnistrator prior to the end of the
school year in order that these projected costs nmay be
i ncluded in the budget before the annual neeting. All
specific courses must be approved by the District
Adm ni strator prior to being taken.

New Teachers (Teacher Non-renewal and Dismissal) Al

new teachers wll serve a three year probationary
peri od. During this period these teachers will have

all rights with regard to non-renewals as is extended
by law, but they will not have access to the grievance
section of this contract to contest their non-renewal .
This probationary period applies to teachers initially
hired after July 1, 1987 as well as to teachers who
have resigned enploynent with the District and who are
subsequently rehired after July 1, 1989. After
conpl etion of the probationary period, the teacher nay
be non-renewed or dismissed only for just cause, as
defined in Appendi x D.

Changed Teaching Assignnent: In the event that a
teacher is requested by the Board to teach a subject or
subjects not in said teacher's nmjor field or

preparation, and as result said teacher nust earn
additional credits, these credits will be reinbursed to
said teacher at the rate of $45 per credit for
undergraduate credits and $100 per credit for graduate
credits.
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ARTI CLE VI
GRI EVANCE PROCEDURE

Definitions

1.

A grievance is a claimbased upon an event
or condition which affects the wages,
hours, and conditions of enploynent of a
teacher or group of teachers and/or the
interpretation, neaning, or application of
the provisions of this agreenent.

An aggrieved person is the person or
persons naking this claim

A party in interest is any person or
persons who mght be required to take
action or against whom action mght be
taken in order to resolve the claim

Days shall nean face-to-face for all
teachers as set forth in the "Narrative
Cal endar" that has been negotiated by the
parties unless otherwi se specified to the
contrary.

It is understood that the tinme limts set
forth in this article shall be considered
as substanti ve, and failure of t he
grievant to file and process the grievance
within the time limts set forth in this
article shall be deened no grievance.

Ceneral Procedures

1.

Since it is inmportant that grievances be
processed as rapidly as possible, the
nunber of days indicated at each |evel
should be considered as a nmaxinum and
every effort should be nmde to expedite

the process. The time limts specified
may, however, be extended by rmutual
agreenent .

In the event a grievance is filed at such
time that it cannot be processed through
all the steps in this grievance procedure
by the end of the school term the
definition of days in Section A 4. is
nodified to nean calendar days, once
sunmer vacation has begun; the parties
further agree to nake a good faith effort
to reduce the time limts so that the
grievance procedure nmay be conpleted prior
to the begi nning of the next school term

At all levels of a grievance after it has
been fornmally presented, at |east one
menber of the Association's Gievance
Conmittee shall attend any neetings,
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hearings, appeals, or other proceedings
required to process the grievance.

C Initiation and Processing

1.

Level One: The aggrieved person wll

in ten (10) school days after being
nmade aware of the event to be grieved,
first di scuss  hi s/ her grievance with
hi s/ her principal or immediate supervisor,
ei t her directly or t hr ough t he
Associ ation's desi gnat ed Bui | di ng
Representative, wth the objective of
resolving the matter infornally.

Level Two: (a) If the aggrieved person is
not satisfied wth the disposition of
hi s/ her grievance at Level One, or if no
deci sion has been rendered within ten (10)
school days after presentation of the
grievance, he/she may file the grievance
in witing with the Chairman of the
Associ ation's Gi evance Committee
(hereafter referred to as the Gievance
Conmittee) wthin five (5) school days
after the decision at Level One, or
fifteen (15) school days after t he
grievance was presented, whichever is
sooner. Wthin five (5) school days after
receiving the witten grievance the
Gievance Conmittee will refer it to the
District Admnistrator. (b) Wthin ten
(10) school days after the receipt of the
witten gri evance by t he District
Adm nistrator, the District Admnistrator
will neet with the aggrieved person and
the Association representatives in an
effort to resolve it. (c) If the aggrieved
person does not file a grievance in
witing with the Gievance Committee and
the witten grievance is not forwarded to
the District Admnistrator within twenty
(20) school days after the teacher filed
hi s/her grievance with his/her principal

or i medi at e super vi sor, t hen t he
grievance will be considered as waived. A
di spute as to whether a grievance has been
wai ved under this paragraph will be

subject to arbitration pursuant to Level
Four.

Level Three: (a) If the aggrieved person
is not satisfied with the disposition of
hi s/ her grievance at Level Two, or if no
deci sion has been rendered within the ten
(10) school days after he/she has first
nmet with the District Adm ni strator,
he/she nmay file a grievance in witing
with the Gievance Conmittee within five
(5) school days after the decision by the
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District Admnistrator, or within fifteen
(15) school days after he/she has first
nmet with the District Adm ni strat or,
whi chever is sooner. Wthin five (5)
school days after receiving the witten
grievance, the Gievance Conmittee nay
refer it to the Board if it determnes
that the grievance is neritorious and that
appealing it is in the best interest of
the school system Wthin ten (10) school

days after recei ving t he witten
grievance, the Board will neet with the
aggri eved per son and Associ ation
Representative for t he pur pose of

resol ving the grievance.

Level Four: (a) If the aggrieved person
is not satisfied with the disposition of
hi s/ her grievance at Level Three, or if no
deci sion has been rendered within ten (10)
school days after he/she has first net
with the Board, he/she may, wthin five
(5) school days after a decision by the
Board or fifteen (15) school days after
he/she has first net wth the Board,
whi chever is sooner, request in witing
t hat the Chairman of the Gievance
Conmittee subnit his/her grievance to
arbitration. If the Gievance Comittee
det er mi nes t hat t he gri evance is
meritorious and that submtting it to
arbitration is in the best interests of
the school system it may submit the
grievance to arbitration within fifteen
(15) school days after receipt of a
request by the aggrieved person.

(b) Wthin ten (10) school days after such

witten notice of subm ssi on to
arbitration, the Board and the Gievance
Conmittee will agree to contact the WERC

for a panel of five (5) arbitrators’
names. Once the nanes have been received,
the Board and the Association shall choose
one to arbitrate the grievance. A coin
toss shall determ ne whether the Board or
the Association shall strike one (1) nane
first. Once the order is established, the
Board and the Association shall alternate
the striking process. The nane left shall
be the arbitrator.

(c) The arbitrator so selected wll
confer with the representatives of the
Board and the Gievance Commttee and hol d

hearings pronptly and wll issue his/her
decision on a timely |basis. The
arbitrator's decision will be in witing
and will set forth his/her findings of
fact, reasoning, and conclusions of the
i ssues subnitted. The decision of the
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arbitrator shall be final and binding on
the parti es.

(d) In the event there is a charge for
the services of an arbitrator, including
per diem expenses, if any, and/or actual
and necessary travel and subsistence
expenses, or for a transcript of the
proceeding, the parties shall share the
expenses equal ly.

Initiation of Goup Gievances: (a) If,
in the judgenent of the Committee, a
grievance affects a group or class of
teachers, the Gievance Comittee nay
submit such grievance in witing to the
District Admnistrator directly and the
processing of such grievance wll be
commenced at Level Two. The Gievance
Conmittee may process such a grievance
through all levels of the grievance
procedure even though the aggrieved
persons do not wi sh to do so.

D. Ri ghts of Teachers to Representation

1.

E. M scel

No reprisals of any kind will be taken by
t he Boar d of any menber of t he
adm nistration against any party in
interest, any building representative, any
nmenber of the Grievance Conmittee, or any
ot her parti ci pant in t he gri evance
procedure by reason of such participation.

Any party in interest nay be represented
by hinself/herself, or at his/her option,
by a representative selected by the
Associ ation, when a teacher is not present
to state his/her views at all stages of
the grievance procedure.

| aneous

Deci sions rendered at Level One, Two, and
Three of the grievance procedure will be
in witing setting forth the decision and
t he reasons therefore and wll be
transmtted pronptly to all parties in
interest and to the Gievance Committee.
Deci sions rendered at Level Four wll be
in accordance wth the procedures set
forth in Section C., Paragraph 4 (c).

Al'l docunents, conmmunications, and records
dealing with the processing of a grievance
will be filed separately from the
personnel files of the participants.

The Board agrees to nmke available to the

aggri eved per son and hi s/ her
representative, all pertinent information
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not privil eged under | aw, in its

possession  or control and which is
relevant to the issues raised by the
gri evance.

4. When it is necessary at Level Two, Three

or Four for a representative, or not nore
than three (3) representatives, designated
by the Association to attend a neeting or
a heari ng cal |l ed by t he District
Adm ni strator, or his/her designee, during

t he school day, t he District
Adm nistrator's office shall so notify the
principal s of such Associ ation
representatives, and t hey shal | be

rel eased without loss of pay for such tine
as their attendance is required at such
neeting or hearing.

ARTI CLE VI |
DURATI ON

Savi ngs d ause: If any Article or Section of this
Master Contract or an Addendum thereto should be held
invalid by operation of law or by any tribunal or
conpetent jurisdiction, or if conpliance wth or
enforcement of any Article or Section should be
restrained by such tribunal, the renainder of this
contract and Addendum thereto shall not be affected
thereby; and the parties shall enter into inmediate
col l ective bargai ning negotiations for the purpose of
arriving at a nutually satisfactory replacenent of such
(invalid) Article or Section.

The provisions of this agreement will be effective as
of the first day of July, 1991, and shall continue and
remain in full force and effect as binding on the

parties until the thirtieth day of June, 1992.

This agreenent shall not be extended orally and it is
expressly understood that it shall expire on the date
i ndi cat ed.

5. The 1992-1993 successor agreenent contains identical provisions
with respect to the applicable contractual provisions set forth in Finding of
Fact 4.

6. During the summer and late fall of the 1992-1993 school year, the
District hired three teachers, Larry Manzetti, David Hauser, and Beth Hauser to
teach in its special education program None of the three were pernanently
certified to teach special education at the tine. During their hiring
interviews the District informed all three that they would need to earn credits
to obtain tenmporary certification from the State Departnent of Public
Instruction in order to teach and ultimately earn additional credits for
permanent certification fromthe sane agency. The three were also inforned at
that time that the District would not reinburse themfor the credits necessary
to obtain tenporary certification. This condition was confirnmed in the hiring
letters of Manzetti and D. Hauser.

7. Manzetti was hired in md-June of 1992 during the termof the 1991-
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1992 agreenment. Manzetti's letter of June 12, 1992, states as follows: "There
are several factors that you need to be aware off as the contract is being

drawn up. These include the stipulations that you wll were certified
(tenporarily) by this fall, and that the District will not reinburse you for
obtaining this certification..." Thereafter, the District sent Manzetti

anot her letter dated Septenber 18, 1992 which states as foll ows:
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This letter is intended to <clear up any
confusion as a result of the letter of June 12, 1992.
In the second sentence of the second paragraph, |
i ndicated that the conditions for enploynment were that
you had to be certified and that the D strict was not
goi ng to rei nbur se you for attai ning t hat

certification. In that same sentence | had inserted
the word (tenporarily) which referred only to the
certification for this year. It did not nor does it

now inply that the balance of the certification is
r ei mbur sabl e.

Both the Board of Education and myself have the
sane understandi ng and that is that you are responsible
for becoming certified, which means that you are
responsi ble for the paynent of the credits earned this
past sumer as well as those for next sumer, assum ng
you will conplete the other 15 hours in the sunrer of
1993.

Del ores has indicated that you will be noved to
the BA + 12 colum immediately since we have now
received your grades for this sunmer.

8. D. Hauser was hired in late August - early Septenber during a
contractual hiatus. D. Hauser's letter dated Septenber 10, 1992, indicates the
followi ng: "Since you do not have a degree as required for this position, you
will be obligated to get that degree wthout reinbursenrent from the
District..." B. Hauser testified that she was orally informed on or around
Cctober 7, 1992, at the time of her interview, that she was obligated to get a
tenporary license and that credits woul d not be rei nbursed.

9. Al three enployes took classes relating to their certification and
earned graduate level credits. Al three submtted "Application for Approval
of Credit" forms reflecting the course work conpleted. These forms are also

used for Ilane advancenent on the salary schedule and for the collective
bargai ning agreenent's requirenment that teachers earn six credits during a
five-year period to request and approve credit reinbursenent by the District.
District Administrator Shay advised themthat the credits would count for |ane
advancenment on the salary schedule and towards the collective bargaining
agreenment's requirenent that they earn six credits during a five-year period.
On all of the forns subnmtted by the three enployes, the District checked that
t hese enpl oyes woul d not be reinbursed. Manzetti turned in his Application for
Approval of Credit fornms on or around March 16, 1993 and received notice that
he would not be reinbursed on or around that date. D. Hauser submitted the
form on or around April 28, 1993, and was advised around that date that his
request for reinbursenent was to be denied. Beth Hauser submitted her formnms on
April 23, 1993, May 6, 1993, and August 25, 1993. She was advised shortly
after those dates that she was being denied rei nbursenent.

10. The denials of all requests for reinbursement with the exception of
the August 25, 1993, request fell within the contract term of the 1992-1993
coll ective bargaining agreenment and were subject to the provisions of that
contract's final and binding grievance arbitration procedure.

11. The record does not reflect exactly when the Association becane
aware of the District's discussions with the new teachers or the reinbursenent
deni al s. None of the three enployes or the Association grieved the denial of
rei nbursenent for the credits.
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Upon the basis of the foregoing Findings of Fact, the Exam ner makes and
i ssues the follow ng

CONCLUSI ONS OF LAW

1. Because the parties' collective bargaining agreenent which was
ratified on March 22, 1993, contains a grievance procedure culmnating in final
and binding arbitration; because the two Section 111.70(3)(a)(4) allegations
contained in the instant conplaint are prem sed upon |anguage contained in the
1992-1993 col |l ective bargaining agreement, resolution of which should also
resolve the statutory disputes; and because the Respondent has not objected to
the filing and processing of a grievance wth respect to the instant
al l egations, 2/ the Exam ner will not assert jurisdiction but defer the instant
dispute to the parties' agreed-upon procedure for resolution of such disputes.

2. Because the Exam ner has deferred the instant dispute to grievance
arbitration, she wll not assert the Commission's jurisdiction to determ ne
whether by its conduct the District unilaterally changed the status quo and/or
individually bargained wth the new teachers by denying them credit
rei nbursenment for credits taken to receive the requisite tenporary or permanent
certification in violation of Sec. 111.70(3)(a)1 and 4, Stats.

Upon the basis of the foregoing Findings of Fact and Concl usions of Law,
t he Exam ner nakes and renders the foll ow ng

ORDER

That the conplaint is deferred to the parties’ 1992-93 grievance
arbitration procedure. Further Conmission action with respect to these clains
is hereby held in abeyance. The Examiner will dismss said conplaint upon
nmotion of the Association or the District upon a showing that the subject
matter of the clained Sec. 111.70(3)(a)(4) violations has been resolved in a
manner not «clearly repugnant to the nmerits of the Minicipal Enploynent
Rel ations Act. The Examiner will proceed to the nerits of these allegations on
the notion of the Association or District showi ng that said clainms have not and
will not be resolved in a fair and reasonably tinely fashion wth a
determination on the nerits through contractual grievance arbitration.

Dat ed at Madi son, Wsconsin this 20th day of Decenber, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COW SS| ON

By

Mary Jo Schi avoni, Exam ner

1/ See District's brief, pp. 12 and 14.
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VESTFI ELD SCHOOL DI STRI CT

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW  AND ORDER

BACKGROUND

The facts in this case are essentially undisputed. Prior to and during
the 1992-1993 school year, the District hired three teachers for its special
education program who did not possess the requisite certification. The
District conditioned its hiring of these three individuals upon their earning
sufficient credits to obtain tenporary and eventually pernanent certification
fromthe Departnent of Public Instruction in Special Education. It stressed at
the time of their hire that it would not reinburse them for the credits
necessary to receive their tenporary certification. By letter dated Septenber
18, 1992, to one of the individuals, Larry Manzetti, the District nade it clear
that it would not reinburse himfor any credits earned in attaining tenporary
or permanent certification. All three new teachers earned certain graduate
credits towards their tenporary or permanent certification which the District
applied towards salary |ane placenent and towards fulfilling other contractual
requi renents, but the District denied the teacher's requests for reinbursenent
for these credits. The actual denials were nade a short tinme after March 16,
1993, with respect to Manzetti, and after April 23, My 6, and August 25 with
respect to B. Hauser, and after April 28 with respect to D. Hauser.

None of the affected individuals or the Association filed a grievance
with respect to this matter. The Association did, however, file a prohibited
practice conplaint on April 30, 1993.

POSI TI ONS OF THE PARTI ES:

Associ ati on

The Associ ation nmakes three substantive argunents. First, it argues that
the District was required to maintain the status quo during the contract hiatus
with respect to mandatory subjects of bargaining, and that reinbursenent is a
mandat ory subj ect of bargaining. Second, it contends that by advising enpl oyes
at the tine of their hire that they would not have rights guaranteed to them
under the District's obligation to maintain the status quo, the District
unilaterally changed the status quo and engaged in unlawful individual
bargaining. Finally the Association argues that the District position that the
enpl oyes were required to exhaust the grievance procedure is without nerit.

Wth respect to the first argunent, the Association points to the
contract |anguage, specifically Article IV, E. Fringe Benefits Pay Schedul e on
pp. 7, 8 entitled Professional Advancenent. It asserts that the status quo, as
established by this |language, provided that the teachers would receive
rei nbursenent for graduate level credits taken related to their certification.

It had the obligation to maintain this status quo during the hiatus follow ng
the expiration of the 1991-92 collective bargaini ng agreenent.

The Association further nmaintains that tuition reinbursenent is primarily
related to wages, hours, and conditions of enployment and, therefore is a
mandat ory subject of bargaining. The District's action in advising the three
new enployes that they would not be reinbursed for graduate level credits,
al though these credits were related to their certification contravened the
provisions of the expired collective bargaining agreenent, and unilaterally
changed the status quo. Cting testinony by District Admnistrator Shay that
the only reason that the three were not reinbursed was because they were told
during their interviews that they would not be reinbursed, the Association
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stresses that an individual bargain is not a valid reason for failing to
mai ntain the status quo.

According to the Association, although the District was free to select
whormever it desired for enploynent, once hired the conditions of enploynent
were already determ ned by the status quo in existence at the expiration of the
agreenment, which the District was required to nmintain. Stressing that an
enpl oyer could not decide arbitrarily to pay a new enploye a wage rate other
than that provided in the expired salary agreenent because of his/her
certification status, the Association argues that the instant situation is no
different. Once hired as a bargaining unit nenber, the new enployes' wages,
hours, and working conditions are governed by the expired coll ective bargaining
agr eenent .

The third argument addresses the District's contention that deferral to
the grievance arbitration procedure is appropriate. In the Union's view, no
collective bargaining agreement was in place. Because the predecessor had
expired and the successor had not been ratified, it naintains that there is
nothing to which the dispute can be deferred. The Association disputes the
rel evance of that fact that the parties |ater reached agreenent on a successor
agreement. Once the District had conmitted a prohibited practice, a statutory
cause of action accrues. The issue is the District's duty to bargain, rather
than its duty under the collective agreement. In the Association's opinion, a
prohi bited practice cause of action does not abate or becone nooted due to an
agreement on a successor contract. Rather the issue is a statutory one and
deferral is not appropriate.

Inits reply brief, the Association reiterates its position that deferral
is not appropriate. daimng that the parties have had an agreenment for only a
few nonths, It argues that although sone of the individual forns were submtted
during the brief period in which a contract was in effect, this occurred in
only very limted instances. Furthernore, according to the Association, the
District's denial with respect to a particular reinbursenent request is not
what is being challenged in this case, but rather the unilateral decision in
the sunmer and fall of 1992 that reinbursenent would not occur with respect to
the new enpl oyes. The decision itself and notification to the Association both
occurred during the contractual hiatus. The Association subnmits that it has
appropriately raised this in the context of a status quo violation rather than
as several separate grievances.

In response to an ancillary argunent by the District that one of the
three new teachers, David Hauser, who was not present at the hearing, should be
di sm ssed fromthe case, the Association naintains that the District's argunent
is specious. Noting that there is no requirenent that the el enents of the case
be proved through particular wtnesses, it asserts that all of the facts
al | eged about D. Hauser were established through the District's own wtness,
whi ch is appropriate under the circunstances.

The Association does not dispute the District's right to set mnimm

qualifications for applicants and it agrees that it is not illegal for an
enployer to "bargain" wth applicants over matters not covered by the
col l ective bargaining agreenent. Here, however, it clains that an enployer
attenpted to require the new enployes to waive rights to which they were
clearly entitled under an expired agreenment as a pre-condition to hiring. In
this case, the Association stresses, the District did nore than just establish
mnimum qualifications, it required as a conditions of enploynent that

prospective enpl oyees waive rights to which they were entitled by virtue of the
status quo, a violation because this constitutes individual bargaining.

The Association requests that the three new teachers be made whole for
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the District's violations.
District

The District makes nunerous argunents to support its position that it did
not violate MERA. It argues that the affected individuals, Manzetti, D. Hauser
and B. Hauser were not enployees within the neaning of the statute when they
interviewed with Administrator Shay and were not enployed by the District.
Because they were applicants and not enployes, the District clains that they
are not covered by MERA

The District, arguing in the alternative, also maintains that assum ng
the applicants are enployes, establishing qualifications for the position is
not a nandatory subject of bargaining. It contends that the District was
nerely establishing the selection criteria and mninum qualifications for the
position anong applicants who were not enployes of the District. According to
the District, because deternmining a job description and establishing mninmm
qualifications are permssive subjects of bargaining, it is not individual
bargaining to require applicants to possess the mninum qualifications
necessary for the job nor it is a violation of the law to require the
applicants to obtain the necessary credits at their own expense.

Wth respect to the Association's status quo allegation, the District
asserts that it did not violate the status quo because (a) the status quo does
not apply to job applicants; and (b) the new teacher's requests were formally
denied during the term of a collective bargaining agreenent. Because the
applicants are not nunicipal enployes, the status quo doctrine does not apply.
Wth respect to the nerits of the alleged status quo violation, the District
insists that it is the Association's duty to prove exactly what the status quo
was and that it was changed. In this vein, it notes that the record is aev%m
of evidence that the District deviated from its established practice of
approving credits and that this practice ever applied to job applicants.

A secondary argunment exists with respect to the timng of the denial of
the approval for credits. Pointing out that all of the denials with one single
exception took place shortly after the forns for approval were submtted, the
District asserts that the denials took place during the term of the 1992-1993
collective bargaining agreement 3/ which contains a binding arbitration
provi si on. Pointing to its affirmative defense that the Association should
have processed a grievance over this issue and not filed a prohibited practice
conplaint, the District stresses that it was incunbent upon the Association to
exhaust the grievance procedure first.

In the District's view, the allegation of a change in the status quo is
an effort to subvert the agreed-upon resolution process. This s especially
the case where there is no showing by the Association that it would have been
futile to utilize the grievance procedure. Moreover, there is no evidence that
the District was unwilling to process a grievance nor that District raised
objection(s) that might have indicated it was futile to pursue a grievance.
Additionally, there is nothing in the collective bargaining agreement or the

2/ The District naintains that any allegations with respect to changing the
status quo with respect to the
August 25, 1993, application
for credit reinbursement fall
outsi de of the pleading of the
conplaint and are beyond the
scope of the Conmission's
aut hority.
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parties' bargaining history which excludes this issue fromarbitration. Should
the Conmi ssion not find that exhaustion precludes consideration, the D strict
bel i eves that the case should be deferred to arbitration.

The District points out that the law in Wsconsin on deferral is well
established and consistent with both federal substantive |aw and Wsconsin
Supreme Court decisions. Noting that it has never raised technical objections
to proceeding to arbitration nor is it raising such objections now, the
District stresses that any objection which it has goes to the substance or
nerits of the matter.

Finally, the District submts that there is no separate violation of
Section 111.70(3)(a) 1. The denial of the credit reinbursement was based upon
the firmand solid belief that job applicants are not entitled to be paid for
credits necessary to secure basic licensure. The action taken by the district
has nothing to do with protected concerted activity. Approval for |ane change
which was granted to two of the new teachers denonstrates the lack of anti-
uni on ani nus. If there is any violation of Sec. 111.70(3)(a)l., it is a
derivative violation.

The District clains that even though the Association is the nom nal
conplainant in this matter, the real conplainants are the three new teachers
i nvol ved. According to the District, fairness, due process and the interest of
justice require that a conplaining party be present to testify how Respondent's
action has harmed, injured or violated the law as applied to him The failure
of D. Hauser to appear at hearing deprived Respondent District of its
opportunity to ask question of him It therefore noves to exclude any
testinony with regard to D. Hauser and to dismss the portion of the conplaint
that are applicable to him

In sum the District maintains that the Association is attenpting to
establish that it has the right to represent job applicants who are not even
mnimally qualified to neet the requirements of the job. The District's
willingness to hire them on a provisional certification, but only if they
obt ai ned the necessary credits and paid for themat their own expense, does not
constitute a violation of the |aw Because all three could have and shoul d
have filed a grievance regarding the District's actions, they were obligated to
utilize the agreed-upon contractual dispute resolution procedure before filing
the instant conplaint. Alleging a change in the status gylg is nothing nore
than an attenpt to circunvent the agreed upon dispute resolution process and
shoul d be rejected.

The District requests that the conplaint be dismissed inits entirety, or
in the alternative, deferred to the parties' grievance-arbitration procedure.

DI SCUSSI ON:

Before any discussion of the nmerits can take place, it is necessary to
address the District's argunments that the dispute is subject to the grievance
arbitration procedure of the parties' 1992-1993 coll ective bargai ni ng agreenent
(with the single exception of the August 25, 1993 request for «credit
rei mbursenent which was nade after the agreenment expired.) The Association has
argued that the dispute really arose during the contract hiatus which occurred
from June 30, 1992 to mid-March of 1993 when the applicants were hired. It
mai ntains that the District's action and initial announcement of said action
occurred during the hiatus and that the District's action is a statutory rather
than a contractual issue.

The facts, however, do not support the Association's contentions. On or
around the first occasion that the District actually denied any of the new
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teachers their request for reinbursement, and for all subsequent denials, wth
the exception of B. Hauser's last August 25, 1993 request, the nost recent

coll ective bargaining agreenent was in effect. Accordingly, this Exaniner
concludes that a collective bargaining agreenent was in effect at all tines
rel evant except for the August 25 denial. When Manzetti received the first

denial notification of his forns sonetinme on or after March 16, 1993. He could
have tinely filed a grievance upon ratification of the agreenent because the
grievance procedure contained a 10 school-day time period for filing a
grievance. The record reflects that it was ratified by both parties to apply
retroactively with respect to econonmic itens on or around March 22, 1993. It
is undisputed that none of the affected new teachers or the Association ever
filed a grievance with respect to the credit reinbursenent issue at any tine.

Central to the Association's view of the case is its argunent that the
Conmi ssi on is required to assert jurisdiction to consi der t he
Section 111.70(3)(a)4 statutory allegations. It submts that it is inproper
for the Comm ssion to disnmiss or defer its conplaints of the District violating
its duty to bargain by finding the allegations to be contractual rather than
statutory issues. \Wiile this Exam ner understands the Association's position,
the Comm ssion has held that it will refuse to assert jurisdiction with respect
to the merits of certain duty to bargain allegations under sone circunstances
where the Respondent objects to the assertion of said jurisdiction during the
proceeding and offers to utilize the parties' contractual grievance arbitration
nmachi nery to resolve the dispute.

The Association does not allege that the District's actions with respect
to credit reinbursement constitute a violation of Section 111.70(3)(a)5 and 1,

Stats., largely because its theory of the case is that the District's actions
occurred during the hiatus when no contract was in effect. It does, however,
allege two violations of Section 111.70(3)(a)4 and 1, Stats., nanmely unl awful
change in the status quo and individual bargaining. Both of these
Section 111.70(3)(a)4 allegations are prenised upon the language in the
parties' agreement(s) as it applies to credit reinbursement. The Associ ation

relies exclusively upon that |anguage to establish the status quo, and the
District's alleged departure from the status quo. The individual bargaining
allegation also requires an interpretation as to whether the District offered
the new teachers sonething other than what the expired contract required wth
respect to credit reinbursenent w thout bargaining with the Association. It is
evident that interpretation of the applicable contract provision wll be
necessary in deternmining whether a violation occurred in both instances.

The District argues that because the Association did not file a grievance
or grievances over the reinbursement issue and because there has been no
showing that failure to do so nay be futile, the allegations should be
di sm ssed because the Association failed to exhaust its internal renedies,
namely the grievance-arbitration nmachinery. Wiile it is clear that the
Conmission will not assert jurisdiction with respect to Section 111.70(3)(a)5
al l egations when this is the case 4/, the Conmi ssion has never abdicated its
statutory responsibilities by either dismssing the conplaint entirely or
refusing to assert jurisdiction so that there is no forumto hear the nerits
where a Section 111.70(3)(a)4 claim was all eged. It has, however, held that
Sec. 111.70(3)(a)4 refusal to bargain allegations wll be deferred to the
contract grievance arbitration forum in appropriate cases in which Respondent

3/ Mar at hon County, Dec. No. 25757-B, C (Honeynan, 12/89), (WERC, 3/91);
Wod County, Dec. No. 24799-A (Engmann, 7/88); in contrast, Gant County,
Dec. No. 24154-B (Engnmann, 10/88); Cty of Witewater, Dec. No. 25768-A
(McLaughlin, 3/89).
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objects to Commission exercise of jurisdiction in the matter. 5/ GCenerally
speaking, the Commssion will defer where (1) the Respondent is wlling to
arbitrate and renounce technical objections which would prevent a decision on
the nmerits by the arbitrator; (2) the collective bargaining agreenent clearly
addresses itself to the dispute; and (3) there is no inportant issue of l[aw or
policy involved. 6/

In the instant case, Respondent District in its brief states that it is
willing to arbitrate and waive any technical objections to the filing of
grievances which would prevent a decision on the nmerits from an arbitrator.
Both allegations of statutory violations are firmly grounded in the credit
rei mbursenent | anguage of the 1992-1993 collective bargaining agreenent and its
predecessor. This dispute is not of such inmportance as to warrant Conmi ssion
consi deration under the circunstances. Accordingly deferral is warranted with
respect to all of the applications for credit reinbursement with the exception
of B. Hauser's August 25, 1993 credit reinbursenent application.

Wth respect to B. Hauser's August 25, 1993 rei nbursenent application,

4/ Brown County, Dec. No. 19314-B (WERC, 6/83); see also, Cedar G ove-
Bel gi um Area School District, Dec. No. 25849-A (Burns, 12/89); and School
District of Sheboygan, Dec. No. 26098-B (MG Iligan, 1/90).

5/ Brown County, supra.; also Cty of Beloit (Fire Departnent), Dec.
No. 25917-B (Crow ey, 8/89).
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Respondent is correct in its assertion that said evidence falls outside of the
scope of the pleadings before this Exam ner. The complaint was filed on
April 30, 1993. Said reinbursenent denial did not occur until four nonths
after the filing of the conplaint. The Association did not nove to amend said
conplaint to include this additional allegation or to conformthe pleadings to
t he evi dence. It is, therefore, inappropriate for the Commission to consider
it under the circunstances. 7/

Dated at Madi son, Wsconsin this 20th day of Decenber, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Mary Jo Schi avoni, Exam ner

6/ Raci ne Unified School District, Dec. No. 20941-B (WERC, 1/85).
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