STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

LOCAL UNION NO. 311, | NTERNATI ONAL
ASSOCI ATI ON OF FI REFI GHTERS
(1 AFF), AFL-C O,

Conpl ai nant , E Case 150
: No. 43813 MP-2341

vs. : Deci sion No. 27757-A
Ol TY OF MADI SON ( FI RE DEPARTNENT), :
Respondent .

Appear ances:
Lawton & Cates, S.C., 214 Wst Mfflin Street, P.QO Box 2965, Madi son,

W sconsin 53701-2965, by M. Richard V. Gaylow, appearing on behalf
of Conpl ai nant .

M. Gary A Lebow ch, Labor Rel ations Manager, Gty of Madison,

210 Martin Luther King, Jr. Boul evard, Madison, Wsconsin 53709-
0001, appearing on behal f of Respondent.

FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

On Septenber 1, 1989, Local Union No. 311, International Association of
Firefighters filed a conplaint with the Wsconsin Enploynment Relations
Conmmi ssion alleging that the Cty of Midison (Fire Departnent) was violating
Sec. 111.70(3)(a)l, 3, and 4, Ws. Stats., by instituting mninmmjob testing
requi renents wi thout bargaining with the Union on the decision to test and on
the composition of the test. Upon agreenent of the parties, the matter was
held in abeyance wuntil July 16, 1993, when the Union filed an anended
conplaint, alleging that, on or about July 1, 1993, the City wunilaterally
determ ned and inmposed mininmum job testing requirenents. On August 9, 1993,
the Conmi ssion appointed Coleen A Burns, a nmenber of its staff, to act as
Examiner in this matter and to nake and issue Findings of Fact, Conclusions of
Law and Order as provided in Section 111.07, Ws. Stats. Hearing on the
conplaint was held on Cctober 5, 1993 in Madison, Wsconsin. The record was
cl osed on January 4, 1994, upon receipt of the final post-hearing brief. The
Exam ner, having considered the evidence and argunents and being fully advi sed
in the prem ses, makes and issues the follow ng Findings of Fact, Conclusions
of Law and Order.

FI NDI NGS OF FACT

1. Local Union No. 311, International Association of Firefighters,
AFL-Cl O hereafter Conplainant or the Union, is a |abor association and has its
principal office at 821 WIIlianson Street, Madison, Wsconsin 53703.

No. 27757-A

2. The City of Madison, hereafter Respondent or City, is a nmunicipal

enpl oyer and has its principal office at 210 Martin Luther King, Jr. Boul evard,
Madi son, Wsconsin 53709.

3. At all times material to this proceeding, the Union has been the
exclusive bargaining representative of all enployes of the CGty's Fire
Departnment who are assigned to the position classifications of Firefighter,
Chief's Aide, Lieutenant, Fire Investigator, Fire |Inspector, D rector of
Comunity Education, Firefighter/Paramedic, Community Educator, and Captain,
excluding Division Chief, Assistant Chief, Deputy Chief and Fire Chief. The
Cty and the Union are parties to a collective bargai ning agreenent, which by



its terms is effective January 1, 1992 to Decenber 31, 1993, and contains the
fol | owi ng provisions:

ARTI CLE 5
MANAGEMENT RI GHTS:

Uni on recognizes the prerogative of the Gty and the
Chief of the Fire Department to operate and nanage its
affairs in all respects, 1in accordance wth its
responsibilities and the powers of authority which the
Cty has not officially abridged, delegated or nodified
by this Agreement and such powers or authority are
retained by the City.

Those managenent rights include, but are not limted to
the foll ow ng:

A To utilize personnel, methods, procedures, and
neans in the nost appropriate and efficient
manner possi bl e.

B. To manage and direct the enployees of the Fire
Depart nment .
C To hire, schedule, pronote, transfer, assign,

train or retrain enployees in positions wthin
the Fire Departnent.

D. To suspend, denote, discharge, or take other
appropriate disciplinary action against the
enpl oyees for just cause.

E. To determine the size and conposition of the
work force and to lay off enpl oyees.

F. To determine the mission of the Gty and the
nmethods and nmeans necessary to efficiently
fulfill the mssion including: the transfer,

alteration, «curtailment, or discontinuance of
any goods or services; the establishnent of
acceptable standards of job performance; the
purchase and utilization of equipnment for the
production of goods or the perfornance of
servi ces; and the utilization of students,
and/ or tenporary, limted-term part-tine,
emer gency, provisional or seasonal enployees.

J. The Gty retains the right to establish
reasonabl e work rules and rules of conduct. Any
dispute with respect to these work rules shall
not be subject to arbitration of any kind, but
any dispute with respect to the reasonabl eness
of the application of said rules nay be subject
to the grievance and arbitration procedures as
set forth in this Agreenent.

K. Any dispute with respect to Mnagenent R ghts

shall not in any way be subject to arbitration
but any grievance with respect to the
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reasonabl eness of the application of said
Managenent Rights nay be subject to the
grievance procedure contai ned herein.

ARTI CLE 7
HOURS OF WORK

The Chief of the Departnent may from tine to
time assign any nenber from the 48-hour work
week to the 40-hour work week or any menber from
the 40-hour to the 48-hour as the good of the
service warrants.

ARTI CLE 22
WORK RULES

Exi sting work rules relating primarily to wages,
hours, and conditions of enploynent are made
part of this Agreenent.

The establishnent of new work rules prinarily
af fecting wages, hours of work or conditions of
enpl oynent shall be subject to negotiations and
mut ual agreenment prior to their effective date.
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ARTI CLE 19
WAl VERS

B. The parties acknowl edge that during the
negotiations which resulted in this Agreenent,
each had the unlimted right and opportunity to
nmake dermands and proposals with respect to any
subject or matter not renoved by law from the
area of collective bargaining, and that all of
t he understandi ngs and agreenents arrived at by
the parties after the exercise of that right and
opportunity are set forth in this Agreenent.
Therefore, the City and the Union for the life

of this Agreement, and any extension, each
voluntarily and unqualifiedly waives the right,
and each agrees that the other shall not be

obligated to bargain collectively with respect
to any subject or matter referred to or covered
in this Agreement, or wth respect to any
subject or matter not specifically referred to
or covered in this Agreenment, even though such
subject or matter may not have been within the
knowl edge or contenplation of either or both of
the parties at the time that they negotiated or
signed this Agreenent.

At the time that the parties' negotiated their 1992-93 collective bargaining
agreenment, neither party nade any denands regarding physical ability standards
and testing. The 1992-93 |abor agreenent was executed on Septenber 2, 1992.
At the time that the parties bargained their 1992-93 |abor agreenent, there
were existing "Rules of the Madison Fire Departnent” which had been established
by the Police and Fire Comm ssion. Rule 34, which had existed for many years,
states that "It is the duty of each nenber of the Fire Departnment to keep
hi msel f/ herself physically fit for active, efficient performance of his/her
duties as a Firefighter." The Police and Fire Comm ssion has authority to hear
charges against Fire Fighters and has authority to suspend, denote and fire
Firefighters. The Fire Chief has authority to refer charges to the Police and
Fi re Comm ssi on.

4. On or about My 17, 1991, then Union President Tom Speranza sent
the following to Fire Chief Roberts:

LOCAL 311 IS REQUESTI NG A MEETING WTH YOU AND THE CI TY
OF MADI SON NEGO ATOR [sic] TO NEGOTIATE THE M N MUN
[sic] STANDARDS AND | TS | MPACT.

PLEASE G VE US A SELECTION OF DATES TO MEET WTH YQU,
IN WRI TI NG

On or about June 18, 1991, City Labor Relations Mnager Gary Lebowich sent a
letter to Speranza which contained the foll ow ng:

I am witing in response to your letter to Chief
Roberts dated May 17, '91.
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The parties

The City believes that it may be beneficial for the
parties to neet to discuss the potential inpact of
m ni mum standards testing on nenbers of the Local 311
bargai ning wunit. Pl ease be advised that we are
available to nmeet with you for that purpose from 1:30
p.m to 5:00 p.m on either July 8, or July 10, '91.

Pl ease contact me at your wearliest opportunity to
confirm your availability to nmeet on one of those
dat es.

If you have any questions, do not hesitate to call ne
at 266-6530.

did neet on at |east one occasion, i.e., July 10, 1991,

to discuss

the issue of mninmm standards. On April 15, 1993, Union Attorney Richard V.

G ayl ow sent

On April 21,
to Attorney

On June 10,

the following to Chief Earle Roberts:

| once again wite to you as legal counsel for
Local Union 311, |AFF, AFL-CIO and the subject of
m ni mum st andar ds.

| understand that mninum standard tests are
once again being perfornmed under direct order in the
Departrment. | understand that certain tine linmts have
been wunilaterally inposed. It is nmy professional
opi nion that the necessity for such testing, as well as
the conposition of the Program are nandatory subjects
of bargaining. This, of course, includes tinme limts.

Unless and until the time limt requirenent is
bargai ned collectively, | ask you to repudi ate sarne.

Pl ease contact the Union's bargaining comittee
with your proposals, if any you have, in this regard.

1993, Fred Kinney, Assistant Chief Personnel, sent the follow ng
G ayl ow
I have been assigned by Chief Roberts to respond to
your letter of April 15, 1993 regarding M ninmum
St andar ds.

The contract is clear on Managenent's rights to set
accept abl e standards. The tinme limt for successful
conpletion of the standards is part of the standard
itself.

1993, the Gty received the following letter from

President Gary D. West brook:

On June 11,

This letter is to inform you that Fire Fighters

Local 311 will not be participating in any Labor-
Managenent neetings wuntil the pending vacancy for
President within Local 311 is filled.

Hopefully this wll be done soon so we can nove
f orwar d.

1993, Chief Roberts issued the follow ng:

TO Oficers and Menber s, Madi son Fire
Depart ment

Uni on Vice-
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FROV Earle G Roberts, Fire Chief
SUBJECT: Labor - Managenent Meeti ngs

| have been notified by your union officers that the
Executive Board of Local 311 has suspended [ abor-
management meetings pending the selection of your new
pr esi dent . On behalf of all the nenbers of the
management team | w sh you well with the selection
process; we |look forward to continuing the discussion
of inportant issues as soon as union representation is
avai l able to meet.

On July 1, 1993 Assistant Chief Kinney issued the follow ng announcenent:

To: Oficers and Menbers, Madi son Fire
Depart ment

From Assi stant Chief Fred Kinney

Subj ect : M ni num Physical Ability Standard

M ni num physical ability standard will begin the week

of July 5, 1993. Al'l conmm ssioned personnel through

the rank of Captain will be evaluated except for those

enpl oyees who have had previously approved
accomodations made that bars them from suppression
duty as the result of a duty incurred disability.

The standard consists of the seven evol utions descri bed

on the attached score sheet. The maximumtine all owed
for successful conpletion of mninmm physical ability
standard will be seven minutes and twenty seconds.

Personnel failing the mninum physical ability standard
will be imediately renoved fromline duty and ordered
to report to Fire Administration for assignnent to non-
emergency activities.

An appointnent wll be nmade wth ProHealth for a
fitness assessnent. |If the staff at ProHealth deens it
necessary, the assessment will include a nedical

exam nation. As part of the assessnent, ProHealth will
provide an estimation of "rehab" tinme follow ng which
the enployee should be able to successfully conplete
m ni mum physical ability standard if the exercise
prescription is followed. The results of the
assessnent, will not be shared with Fire
Admi ni stration; however, the estimated rehab tinme and
the prescribed workout period will be.

If ProHealth advises that the enployee is unfit for
duty and/or cannot be rehabilitated, he/she wll be
referred to the Police and Fire Conm ssion and charged
with a violation of Rule 34 of the Rules of the Mdison
Fire Departnent which states, "It is the duty of each
menber of the Fire Departnent to keep hinself/herself
physically fit for active, efficient performance of
his/her duties as a Firefighter."

Failure of m ninum physical ability standard follow ng
the prescribed rehabilitation period wll result in
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simlar charges being filed with the Police and Fire
Conmmi ssi on.

This document had three attachments, i.e., "M N MJM STANDARDS PHYSI CAL ABILITY
SCORE SHEET", "M NI MUM PHYSI CAL ABI LI TY STANDARDS GUI DELI NES", and a chart,
whi ch have been attached to this decision as Appendix I, 1II, and III,
respectively. On July 5, 1993 Lionel Spartz, President of the Union, sent the
following to Chief Roberts:

This letter is a response from |IAFF Local 311 to the
Madi son Fire Department Administration's announcenent
on July 1, 1993, of the Departnent's unilateral
decision to begin mininum physical ability testing the
week of July 5th.

Local 311 supports the concept of a perfornmance
evaluation for all able departnent enployees, but we

nust obj ect to your "m ni mum physi cal ability
standard".
Qur objections are nunerous. First, the concept of a

performance eval uation, as described in NFPA standards,
is a three-part program The performance evaluation is
tied in with periodic nedical reviews (the frequence of
whi ch depends on the age of the participant), along
with an ongoing physical fitness program To our
know edge, these second and third parts are not
included in the MD "mnimm physical ability

standard".

Secondly, our interpretation of NFPA standards is that
it is an evaluation, not a testing procedure. The
goal, taken together with the fitness program and

nedi cal review, is to strengthen weaknesses, not to set
enpl oyees up for failure.

Next, we question the wvalidity of this "mninmm
physical ability standard" as an accurate reflection of
fireground activity. Two specific activities that are
guestionable are standing to one side of a hydrant to
open it; and noving an |-beam between one's legs with
hammer bl ows.

In addition, the requirenment for conpletion in seven
m nutes and twenty seconds appears to be an arbitrary
st andard.

Local 311's nost inportant objection to the unilateral
i mposition of this "mnimum physical ability standard"
by Fire Administration is the statenent that menbers of

Local 311 will be brought up on charges before the
Police and Fire Comission if they fail to neet this
arbitrary standard. Such an inpact is a mandatory

subj ect of bargaining. Local 311 has not agreed to the
"m ni mum physical ability standard® as outlined in
Chief Kinney's July 1 neno. Nor has Local 311 agreed
to the procedure for those persons who may fail to neet
the demands of that unilaterally pronul gated standard.

That being the case, should Fire Adm nistration attenpt

to bring charges against any Local 311 nmenber due to
this "mninmm physical ability standard", Local 311
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will take appropriate legal actions to oppose such
action.

Local 311 endorses a perfornmance evaluation, but one
that Labor and Managenment can mutually agree on. This
is especially true given the inpact that Fire
Adm ni stration proposes. The department's suggested
standard could be used as a testing ground rather than
as a test. W could seek outside consultation to
val i date individual standard conponents, or to nodify
those that are invalid. W can discuss how the
evaluation can be included in a nore conplete fitness
pr ogram W can decide what the purpose of such an
eval uation should be. And we nust reach an agreenent
on inpact to avoid the extended litigation which wll
be the outcome wi thout such agreenent.

It is in the interest of Local 311 to work together
with Fire Administration to solve problens of nutual
interest. W request that the start of these standards
be delayed until such tine as we have reached mnutual
agreenent on the issues raised above.

NFPA is the acronym for National Fire Protection Association. NFPA st andar ds
are recogni zed as national standards by which Fire Departments may be neasured,
but have not been adopted as rules of the Madison Fire Departnent. On July 6,
1993, Attorney G aylow sent the following to Chief Roberts:

| once again wite to you as legal counsel for
Local Union 311, |AFF, AFL-CIO and the subject of
m ni mum st andar ds.

| understand that mninum standard tests are
once again being perfornmed under direct order in the
Departrment. | understand that certain tine linmts have
been wunilaterally inposed. | understand further that
enpl oyees not passing are subject to discipline.
Pl ease see your July 1, 1993 O der.

It is ny professional opinion that the necessity
for such testing, as well as the composition of the
Program are nmandatory subjects of bargaining. Thi s,

of course, includes tine Ilimts and other inpact
subj ect s.

Unless and until the tine limt is bargained
collectively, | ask you to repudi ate sarne.

Pl ease contact the Union's bargaining comittee
with your proposals, if any you have, in this regard.

Foll owi ng Kinney's announcenent of July 1, 1993, the Cty inplenented its
M ni num Physical Ability Standard program

5. Assistant Chief Phillip Vorlander has been with the Gty Fire
Departnent for over twenty-four years. Since January of 1993, Vorlander has
been responsible for the Operations and Training Divisions of the Departnent.
Prior to January, 1993, Vorlander was responsible for Personnel, including
training and I|abor contract admnistration. The Departnent's nost recent
testing of applicants for enploynment was conpleted in late sumrer of 1993,
al though the majority of this testing was conpleted in the sumer of 1992. The
Police and Fire Conmi ssion approved the process used to test the nobst recent
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group of applicants for enployment as Firefighters. The applicant testing was
simlar to the testing of the Union's bargaining unit enployes. The two
testing procedures differed in that the portions of the applicant test which
were subjective were elimnated in the testing of the Union's bargaining unit
nmenbers, e.g., in the hose drag, recruits were disqualified if the hose
novenent stopped at any time during the progression, but this autonatic
disqualifier was elimnated for Local 311 bargaining unit menbers; recruit
applicants who tripped, or stopped noving, during the bag drag were
disqualified, but the requirenent for continuous bag mnovement was elim nated
for Local 311 bargaining unit nenbers; recruit applicants who |lost control of
the |adder were elimnated, but Local 311 bargaining unit nenbers were not
elimnated if they |lost control of the |adder.

6. There are approximately 243 nenbers in the bargaining wunit
represented by the Union. At the time of hearing, on Cctober 5, 1993, three
menbers of the Union's collective bargaining unit had not been tested and, of
those tested, four menbers had not successfully conpleted the M ni mum Physi cal
Ability Standard test. The four who were unsuccessful were |ine personnel,
i.e., involved in fire suppression and on the 48 hour shift. Initially, all
four were put in 40 hour per week positions. At the tine of hearing, two of
the four remained in the 40 hour week positions, one was on |IOD (Injured on
Duty) status, and the fourth person had retired. The two who renmained in the
40 hour per week positions were sent to ProHealth for an assessment and given a
prescription for rehabilitation to enable each to successfully retake the

m ni mum standards physical ability test. No Local 311 bargaining unit mnenrber
has been charged with failure to be physically fit as a result of the M ninmm
Physical Ability Standard testing. Lionel Spartz became an Oficer of Local

311 on June 30th, 1993. Spartz' predecessor, Jack Deering, resigned from the
Presi dency of Local 311, effective June 30, 1993.

Upon the basis of the foregoing Findings of Fact, the Exam ner makes and
files the follow ng

CONCLUSI ONS OF LAW

1. Conpl ai nant Local Union No. 311, International Association of
Firefighters (1AFF), AFL-CIO is a l|labor organization within the meaning of
Sec. 111.70(1)(h), Stats.

2. Respondent City of Madison (Fire Departnent) is a nunicipal
enpl oyer within the neaning of Sec. 111.70(1)(j), Stats., and, at all tinmes
material hereto, Assistant Chief Kinney has been an agent of the Respondent.

3. Conpl ainant has failed to denonstrate by a clear and satisfactory
preponderance of the evidence that Respondent has interfered with, restrained
or coerced enployes in the exercise of rights guaranteed by Sec. 111.70(2),
Stats., and therefore, has not established an independent violation of
Sec. 111.70(3)(a)l, Stats.

4. Conpl ainant has failed to denonstrate by a clear and satisfactory
preponderance of the evidence that the establishment and inplenentation of the
M ni num Physical Ability Standard program set forth in Assistant Chief Kinney's
announcerent of July 1, 1993 was notivated, in whole or in part, by Union
aninmus or hostility towards the concerted protected activities of enployes,
and, therefore, has not established a violation of Sec. 111.70(3)(a)3, Stats.

5. Respondent' s decision to pursue charges against an enploye before
the Police and Fire Commssion relates primarily to the fornulation and
management of public policy and, thus, the Respondent does not have a statutory
duty to bargain with the Conpl ai nant on such a deci si on.

6. The parties' 1992-93 collective bargaining agreement provides the
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Cty with the contractual right to establish and inplement the M ni mum Physi cal
Ability Standard program set forth in Assistant Chief Kinney's announcenent of
July 1, 1993 and, therefore, there has been a waiver by contract |anguage of

any statutory duty/right to bargain on this Mninum Physical Ability Standard
progr am

7. Conpl ai nant has not denonstrated by a clear and satisfactory
preponderance of the evidence that Respondent has conmtted a prohibited
practice within the meaning of Sec. 111.70(3)(a)4, Stats.

8. Conpl ai nant has not denmonstrated by a clear and satisfactory
preponderance of the evidence that Respondent has conmtted a prohibited
practice within the meaning of Sec. 111.70(3)(a)5, Stats.

Upon the basis of the foregoing Findings of Fact and Concl usions of Law,
t he Exam ner nakes and issues the follow ng

ORDER 1/
The conplaint is dismissed inits entirety.
Dated at Madi son, Wsconsin this 4th day of March, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

By Coleen A. Burns /s/
Col een A. Burns, Exam ner

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The commission nmay authorize a conm ssioner
or exam ner to nmake findings and orders. Any party in
interest who is dissatisfied with the findings or order
of a commssioner or examiner may file a witten
petition with the commssion as a body to review the
findings or order. If no petition is filed within 20
days fromthe date that a copy of the findings or order
of the comm ssioner or examner was mailed to the |ast

(Footnote 1/ continues on the next page.)
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(Footnote 1/ continues fromthe previous page.)

known address of the parties in interest, such findings
or order shall be considered the findings or order of
the conmi ssion as a body unless set aside, reversed or
nodi fied by such conmi ssioner or examiner wthin such

time. If the findings or order are set aside by the
conmi ssi oner or examner the status shall be the sane
as prior to the findings or order set aside. If the

findings or order are reversed or nodified by the
conmi ssioner or examiner the tinme for filing petition
with the commi ssion shall run fromthe time that notice
of such reversal or nodification is mailed to the |ast

known address of the parties in interest. Wthin 45
days after the filing of such petition wth the
conm ssi on, the commssion shall either affirm

reverse, set aside or nodify such findings or order, in
whole or in part, or direct the taking of additional
testinony. Such action shall be based on a review of
the evidence submtted. |If the conmission is satisfied
that a party in interest has been prejudi ced because of
exceptional delay in the receipt of a copy of any
findings or order it may extend the time another 20
days for filing a petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).

-11- No. 27757-A



C TY OF MADI SON (FI RE DEPARTMENT)

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

BACKGROUND

On Septenber 1, 1989, the Union filed a conplaint with the Wsconsin
Enpl oyment Relations Commission alleging that the Cty of Mdison (Fire
Departnent) was violating Section 111.70(3)(a)l, 3, and 4, Ws. Stats., by
instituting mnimum job testing requirenments without bargaining with the Union
on the decision to test and on the conposition of the test. Upon agreenent of
the parties, the matter was held in abeyance until July 16, 1993, when the
Union filed an anmended conplaint, alleging that, on or about July 1, 1993, the
Cty unilaterally determined and inposed minimmjob testing requirements. At
hearing, the Union alleged that the Gty has violated Sec. 111.70(3)(a)l1, 3, 4,
and 5, Ws. Stats. The City denies that it has committed any prohibited
practice in violation of the Minicipal Enploynent Relations Act.

POSI TI ONS OF THE PARTI ES

Conpl ai nant

In 1989, the Union was inforned by the Gty that sonetine in Septenber of
1989, minimum job testing requirements would be unilaterally determ ned by the
Cty and that testing would begin shortly thereafter. At that tine, the Union
made a tinely demand to bargain the decision to test, the conposition of such
test, and all inpact itens.

The City, for reasons known only to the Cty, decided not to proceed with
the testing program until July 1, 1993. On that date, the Gty inforned the
Union that mininum job testing requirenents would be unilaterally determ ned
and inposed by the Gty. On or about July 1, 1993, the Union denanded that the
Gty cease and desist, bargain, and restore the status quo.

The City has a statutory duty to bargain with the Union on namtters
primarily related to the wages, hours and working conditions of enployes
represented by the Union. The program unilaterally devised and inplenented by
the Gty contains a nunber of mandatory subjects of bargai ni ng.

As denonstrated by Law Enforcenent Labor Services, Inc. v. Gty of
Luverne, 463 N.W2d 546 (Mnn. App. 1990), a nmndatory physical exani nation
policy is a matter materially affecting the terns and conditions of enploynment.
The Local Governnent Enpl oyee- Managenent Rel ations Board, in a case involving
the Gty of Henderson, Nevada, determ ned that the physical agility testing of
Police Oficers is a mandatory subject of negotiation. (cites omtted)

The National Labor Relations Board has concluded that "obligatory tests,
which nmay reasonably lead to discipline, including discharge, are plainly
germane to the enploye's working conditions and, therefore, are presunptively
mandat ory subj ects of bargaining”. Under this franmework, drug testing has been
deemed a nandatory subject of bargaining. (Cites onmitted). Al so deened
mandatory subjects of bargaining are psychological testing and residency
requi renents (Ctes omtted).

Wai ver of a statutory right to bargain nmust be "clear and unm stakable".
Waiver will not be inferred from silence, from a broadl y-worded nanagenent
rights clause or froma "zipper clause". Conplainant has not waived any right
to bargain on the matter of the physical ability test.

The City's reliance on the "zipper clause" is nisplaced. A "zipper
clause" is nothing nore than the "labor |aw equivalent of an integration
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clause" and is interpreted only to maintain the status quo of a contract.
(cites onmitted). A "zipper clause" is not to be used to allow an enployer to
make unil ateral changes in working conditions wthout bargaining.

The mi ni mum standards physical ability programis not referenced in the
collective bargaining agreenent, directly or indirectly, and was never
di scussed by the parties at the table, |let alone bargained. The status quo in
this case is that no program has been bargai ned.

Rule 34 does not call for physicals, for dismssal, for discipline,
and/or rehabilitation. Only the new y-devised and inplenented program covers
t hese subjects. Under Comm ssion |aw, new applications to old work rules are
bar gai nabl e.

Contrary to the argunent of the Gty, it does not have a managenent ri ght
to determne and inplenent the mnimum testing requirenments. Article XXII of
the coll ective bargai ni ng agreenment provides, in part, as foll ows:

The establishnent of new work rules primarily affecting
wages, hours of work or conditions of enploynent shall
be subject to negotiations and mutual agreement prior
to their effective date.

In the present case, there were no negotiations and there was no nutual
agreenment to the new work rules.

Respondent

Representati ves of the Conplainant and the Respondent have engaged in a
long and sonetimes contentious series of di scussions regarding the
adm nistration of mnimm standards of physical ability tests. Respondent
began to initiate standards testing in Septenber of 1989 but, in response to
Conpl ai nant's requests for discussions, delayed testing for alnost three years.
The parties nmet nost recently on the issue in 1991.

Negotiations for the current agreenent began in the fall of 1991 and
concluded the follow ng spring. The record does not denobnstrate, that the
Conpl ai nant, during these negotiations, attenpted to bargain any consideration
regarding the administration of the standards. The Union, however, did propose

and secure what is comonly known as a "zipper clause". The cl ause enabl es
the Union to refuse to bargain on anything, including the admnistration of
st andar ds. Moreover, occurrences wthin the control of the Conplainant

prohi bited the parties frommneeting, even if bargaining were required.

The Enpl oyer was not required to bargain regarding the adm nistration of

the standards. The rules of the Departnment specify the authority of the
Departrment and the rules are incorporated by reference in Article XXII of the
col l ective bargaining agreenent. Aside from the general rules that, anobng

other things, give the Chief the sole and absolute control and conmand over all
nmenbers of the Fire Departnent, there are specific rules that apply to nenbers
of the Departnment not fit for duty.

Rule 34 requires each nenber to be physically fit for duty as a
Fi refighter. Firefighters who are found to be physically unfit may, after a

period of time, be dismssed or suspended. The Conpl ainant's position, that
the Departnent cannot administer physical fitness standards, effectively
negates the authority vested in Departnment managenent. In the absence of

standards, Rule 34 would be rendered a nullity.
The test used in the admnistration of the physical ability standard was

substantially related to the test of applicants for enployment wth the
Depart nent. The fornmer test, however, was easier. Wsconsin Statute
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62.13(4)(c) provides that the Police and Fire Conm ssion may adopt rules for
physi cal testing of applicants.

To prohibit admnistration of the standards would interfere with the
exercise of City obligations to act on matters prinmarily related to the
formulation or nanagenent of public policy. The Luverne decision can be
di stinguished fromthe instant matter in that it relates to requiring physical
exam nations, not the administration of standards. There is no indication in
the Luverne decision that rules inplemented by the City had already been
negotiated by the parties. The City has never claimed that the Conpl ai nant
wai ved its right to bargain over the administration of standards.

The Henderson, Nevada case regardi ng physical agility testing for police
officers can also be distinguished fromthe instant matter. First, there has
been no proof that passing the standards is in any way, a condition of
continued enploynent, as determ ned by the Nevada board. Second, the agility
tests in the Henderson case were admnistered for the purpose of pinpointing
any problens which may require special attention in physical exaninations,
whi ch was not the stated purpose of standards testing conducted by the Cty.
Third, the City has not claimed that the administration of standards was a
saf ety consideration. Thus, Conplainant's reliance on safety standards being
mandat ory subjects of bargaining is msplaced. Fourth, unlike the Henderson
case, no nenber of Conplainant's bargaining unit was denied internal
pronotions, special assignments, or threatened wth ternmnation if the
standards were not passed.

Conplainant relies on two non-Wsconsin decisions to prove its
cont enti ons. Wsconsin case |aw, however, l|leads to an opposite determ nation
in this natter. Issues that are primarily related to the fornulation or
management of government or public policy are permssive, not nmandatory,
subjects of bargaining. The rules of the Fire Departnent were fornmulated as a
matter of public policy by the Police and Fire Comm ssion.

Conplainant's reliance on Article XXIl is msplaced. No new work rules
were established. The administration of standards sinply inplenented the
existing rules and the public policy of the Police and Fire Conm ssion.

Conpl ai nant has not shown that the administration of standards has had
any effect on matters prinmarily related to wages, hours of work, or conditions

of enpl oynent. Even if it were determined that sonme issues of the
admnistration of the standards were prinmarily related to conditions of
enmpl oynent, it is well-established that where permssive and "nandatory"
subjects are inextricably intertwined, such natters are permssive. The

conpl aint should be dismssed in all respects.
DI SCUSSI ON

The Union's argunents focus upon the allegation that the Gty violated
its statutory duty to bargain by unilaterally determ ning and inplenenting the
M ni num Physical Ability Standard program set forth in Assistant Chief Kinney's
announcenent of July 1, 1993. Sec. 111.70(3)(a)4, Stats., states that it is a
prohi bited practice for a nunicipal enployer, individually or in concert with
ot hers:

4. To refuse to bargain collectively wth a
representative of a majority of its enployes in
an appropriate collective bargaining unit. Such
refusal shall include action by the enployer to
issue or seek to obtain contracts, including
those provided for by statute, with individuals
in the coll ective bar gai ni ng unit whi | e
col l ective bargaining, nediation or fact-finding
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concerning the terns and conditions of a new
collective bargaining agreenent is in progress,

unl ess such individual contracts contain express
| anguage providing that the contract is subject

to anendnent by a subsequent col l ective
bar gai ni ng agreenent. Where the enployer has a
good faith doubt as to whether a |abor

organi zation claimng the support of a nmmjority
of its enployes in an appropriate bargaining
unit does in fact have that support, it may file
with the conmission a petition requesting an
election to that claim An enpl oyer shall not

be deened to have refused to bargain until an
el ection has been held and the results thereof

certified to the enployer by the conm ssion.

The violation shall include, though not be
l[imted thereby, to the refusal to execute a
col l ective bar gai ni ng agr eenent previously
agreed upon. The term of any collective

bar gai ni ng agreenent shall not exceed 3 years.

Under Wsconsin law, a matter which is primarily related to wages, hours
and conditions of enploynent is a nmandatory subject of bargaining, while a
matter which is primarily related to the formulation and nanagenent of public
policy is a permssive subject of bargaining. 2/ A rmunici pal enployer who
violates Sec. 111.70(3)(a)4, Stats., derivatively violates Sec. 111.70(3)(a)l,
Stats. 3/

On Septenber 2, 1992, the parties executed a collective bargaining
agreenent which, by its terns, was effective January 1, 1992 to Decenber 31,
1993. Neither party nade any proposals regarding physical ability standards
and testing when they negotiated their 1992-93 col |l ective bargai ni ng agreenent.
4/

On April 15, 1993, Union Attorney Richard Gaylow sent a letter to Fire
Chief Roberts informng Roberts that G ayl ow understood that m ninmum standard
tests were again being perforned under direct order in the Departnment and

advising Roberts that "the necessity for such testing, as well as the
conposition of the Program are mandatory subjects of bargaining. This, of
course, includes tine limts." Gaylow further stated that "Unless and until
the time limt requirement is bargained collectively, |I ask you to repudiate

sane"” and requested Roberts to present any proposals to the Union's bargaining
conmittee.

In a letter dated April 21, 1993, Assistant Chief Kinney advised Gayl ow
that "The contract is clear on Managenent's rights to set acceptabl e standards.

The time limt for successful conpletion of the standards is part of the
standard itself." There is no evidence of any further correspondence or
di scussions between the parties regarding the standards issue until July 1,

2/ Cty of Brookfield v. WERC, 87 Ws.2d 819 (1979); Unified School District
No. 1 of Racine County v. WERC, 81 Ws.2d 89 (1977); Beloit Education
Association v. WERC, 73 Ws.2d 43 (1976).

3/ Green County, Dec. No. 20308-B (WERC, 11/84)

4/ It is evident that, in 1991, the Union requested to negotiate on the
i ssue of standards and the inpact of standards. It is further evident
that, on at |east one occasion in 1991, the parties did neet to discuss
the issue of standards. The record, however, does not reveal the nature
of any di scussion on the standards in 1991, or in any prior year.
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1993, when Kinney issued his announcenent on the Mnimm Physical Ability
St andard program

At the time that Kinney issued his announcenent of July 1, 1993 and the
Cty began the standards testing, the parties were subject to the terns of
their 1992-93 |abor contract. As Examiner Shaw stated in Gty of Wsconsin

Rapi ds: 5/

Cenerally speaking, a municipal enployer has a
duty to bargain collectively with the representative of
its enployes with respect to mandatory subjects of
bargaining during the term of an existing collective
bar gai ni ng agreenent, except as to those matters which
are enbodied in the provisions of said agreenent, or
where bargai ning on such matters has been clearly and
unm st akably waived. 9/ Were a collective bargaining
agreenment exists which expressly addresses a subject,
it determines the rights of the parties’ and
consequences of certain actions, 10/ but
determinations as to whether or not a waiver exists are
made on a case- by-case basis. 11/

9/ Gty of Richland Center, Dec. Nos. 22912-A, B
(Schiavoni, 1/86) (VERC, 8/86)).

10/ Raci ne Unified School District, Dec. No. 18848-A
(WERC, 6/82); Janesville School District, Dec.
No. 15590-A (Davis, 1/78); and Gty of
Ri chl and Center, supra.

11/ Racine Unified School District, Dec. No. 13957-C
(WERC, 1/83); Gty of Richland Center, 1bid.

The City, contrary to the Union, argues that it has the contractual right
to inplement the Mninmum Physical Ability Standard set forth in Kinney's
announcenent of July 1, 1993. Specifically, the Cty argues that Article 22
i ncorporates by reference the "Rules of the Madison Fire Departnent"”, including
Rule 34, which states that "It is the duty of each nenber of the Fire
Departrment to keep hinmself/herself physically fit for active, efficient
performance of his/her duties as a Firefighter." The City further argues that
the M ninmum Physical Ability Standard program is a reasonable exercise of the
Cty's nmanagenent right to adm nister Rule 34.

The Union does not dispute the Cty's assertion that Rule 34 is
incorporated into the |abor agreenent by Article 22 (A). Rat her, the Union
argues that the M ninum Physical Ability Standard is a new work rule, which,
under the ternms of Article 22 (B) cannot be inplenented w thout negotiations
and the nutual agreenent of the parties. 1In the alternative, the Union argues
that a new interpretation of an old work rule is bargai nabl e under Conmi ssion
I aw.

The Exami ner is persuaded that the Mninum Physical Ability Standard is
not a new work rule, but rather, involves the adnministration of an existing
work rule, i.e., Rule 34. Rule 34 does not define "physically fit", nor does
it define the procedure by which "physical fitness" is neasured. Thus, by
virtue of Article 5, Managenent Rights, the City has the contractual authority
to establish and inplement a procedure for determ ning whether or not a nenber
of the Fire Department is "physically fit for active, efficient performance of

5/ Dec. No. 27466-A (5/93).
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his/her duties as a Firefighter." 6/

In his letter of July 5, 1993, Union President Lionel Spartz questioned
the validity of the Mninum Physical Ability Standard testing procedure.
However, the record presented at hearing does not establish that the M ninum
Physical Ability Standard, consisting of the seven evolutions; the tinme period
for the conpletion of the standard, i.e., seven mnutes and twenty seconds; or
the ProHealth Assessnent procedure do not provide a reasonable basis for
determining a bargaining unit menber's physical fitness "for active, efficient

performance of his/her duties as a Firefighter." Assum ng arguendo, that the
M ni num Physical Ability Standard, consisting of the seven evolutions; the tine
period for the conpletion of the standard, i.e., seven mnutes and twenty

seconds; and the ProHealth fitness assessnent, including a physical exam nation
as needed, are nandatory subjects of bargaining, the undersigned is persuaded
that there has been a waiver by contract |anguage of the right/duty to bargain
on these matters during the termof the contract.

Consi stent with Paragraph Three of Kinney's announcenent of July 1, 1993,
menbers of the bargaining unit who have failed the M ninmm Physical Ability

6/ Article 5 provides that the "Union recognizes the prerogative of the Gty
and the Chief of the Fire Departnent to operate and nanage its affairs in
all respects, in accordance with its responsibilities and the powers of
authority which the Gty has not officially abridged, delegated or
nmodi fied by this Agreenent and such powers or authority are retained by
the Gty."

The managenment rights expressly enunmerated in Article 5 include the
fol | owi ng:

B. To manage and direct the enpl oyees of the Fire Departnent.

F.To determine the mission of the Gty and the nethods and
means necessary to efficiently fulfill the
mssion including: the transfer, alteration,
curtail ment, or discontinuance of any goods or
servi ces; the establishnent of accept abl e
standards of job performance; the purchase and
utilization of equipnent for the production of
goods or the performance of services; and the
utilization of student s, and/ or tenporary,
l[imted-term part-time, energency, provisional
or seasonal enpl oyees. (Enphasis supplied)

J.The Cty retains the right to establish reasonable work
rules and rules of conduct. Any dispute with
respect to these work rules shall not be subject
to arbitration of any kind, but any dispute with
respect to the reasonabl eness of the application
of said rules may be subject to the grievance
and arbitration procedures as set forth in this
Agr eenent .
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Standard test have been renoved from 48 hour work week fire suppression duties
to a 40 hour work week. I nasmuch as Article 7 (C) states that "The Chief of
the Departnent may fromtine to time assign any nenber from the 48-hour work
week to the 40-hour work week or any nenber from the 40-hour to the 48-hour as
the good of the service warrants", the Examiner is satisfied that there has
been a waiver by contract |anguage of any right/duty to bargain on the
reassi gnnment of the personnel who fail the Mnimm Physical Ability Standard
test.

While bargaining unit nmenbers have failed the M nimum Physical Ability
Standard test, no bargaining unit nenber has been charged with a failure to be
physically fit. However, the July 1, 1993 announcenent from Assistant Chief
Ki nney does state that "If ProHealth advises that the enployee is unfit for
duty and/or cannot be rehabilitated, he/she will be referred to the Police and
Fire Comm ssion and charged with a violation of Rule 34 of the Rules of the
Madi son Fire Departnent.” The announcenent further states that "Failure of
m ni mum physical ability standard following the prescribed rehabilitation
period will result in sinmilar charges being filed with the Police and Fire
Conmi ssi on. "

The Examiner is persuaded that a decision to refer charges to the Police
and Fire Conmission relates prinmarily to the fornulation and managenent of
public policy and, thus, is not a mandatory subject of bargaining. Despite the
Union's argunents to the contrary, the Cty does not have a statutory duty to
bargain with the Union on the issue of whether or not the Gty wll file
charges with the Police and Fire Commission for an enploye's failure of the
M ni num Physical Ability Standard test, or for any other reason.

Menmbers of the Union's collective bargaining unit who have failed the
M ni num Physical Ability Standard have been provided with a prescription for
rehabilitation to enable the enploye to successfully conplete the M ninmm

Physical Ability Standard testing. It is not evident, however, that the Cty
requires the enploye to follow the rehabilitation program prescribed by
ProHeal t h. Thus, the Examiner is not persuaded that the prescription for

rehabilitation, per se, has any inpact upon the wages, hours, or working
condi tions of the Union's bargaining unit menbers.

In arguing that a new interpretation of an old work rule is bargainabl e,
the Union relies upon Gty of Madison, Dec. No. 15095 (WVERC, 12/76). I n that
case, the Conmmission found that the Gty of Madi son  had violated
Sec. 111.70(3)(a)4 and 1, Stats. "By inposing a changed neaning of the
resi dency requirenent on the association and the enployes it represents w thout
offering to bargain the change, the respondent in making a unilateral change in
condi tions of enploynent and by refusing to bargain on the subject of residency
as requested by the association." This case is distinguishable on the facts.
Specifically, the instant record does not establish that the Cty has altered
the manner in which it administers Rule 34. Rather, it appears that, for the
first time, the City is admnistering Rule 34. The failure of the Gty to
previously exercise a right does not serve to waive the future exercise of that
ri ght.

Concl usi on

As discussed supra, the Union's arguments focus on the allegation that
the Cty violated its statutory duty to bargain when it established and
i mpl emented the M nimum Physical Ability Standard as set forth in Kinney's
announcenent of July 1, 1993. For the reasons discussed, the Exam ner has
rejected these argunents of the Union. Conpl ai nant has not established that
the Gty has committed any prohibited practice. Accordingly, the conplaint has
been dismissed inits entirety.
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Dated at Madi son, Wsconsin this 4th day of March, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Coleen AL Burns /s/
Col een A. Burns, Exam ner
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