STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

LOCAL UNION NO. 311, | NTERNATI ONAL
ASSOCI ATI ON OF FI REFI GHTERS
(1 AFF), AFL-Cl O

Conpl ai nant , E Case 150
: No. 43813 MP-2341

vs. - Deci sion No. 27757-B
O TY OF MADI SON (FI RE DEPARTMENT), :

Respondent .

Appear ances:
Lawton & Cates, S.C., 214 Wst Mfflin Street, P.O Box 2965, Mdison,
W sconsin 53701-2965, by M. Richard V. Gaylow, appearing on
behal f of Conpl ai nant.
M. Gary A Lebow ch, Labor Rel ations Manager, Gty of Madison,
210 Martin Luther King, Jr. Boul evard, Madison, Wsconsin 53709-
0001, appearing on behal f of Respondent.

ORDER AFFI RM NG EXAM NER' S FI NDI NGS OF FACT, AFFI RM NG AND
MODI FYI NG EXAM NER' S CONCLUSI ONS O LAW  AND
AFFI RM NG EXAM NER' S ORDER

On March 4, 1994, Exam ner Coleen A. Burns issued Findings of Fact,
Concl usi ons of Law and Order with Acconpanying Menorandum in the above nmatter
wherein she concluded that Respondent Cty of Madison had not conmmtted
prohi bited practices within the meaning of Secs. 111.70(3)(a)l, 3, 4, or 5,
Stats., by establishing and inplenmenting a M ninmum Physical Ability Standard
program on July 1, 1993 for certain fire fighting enployes represented by

Conpl ai nant Local Union No. 311, International Association of Fire Fighters,
AFL-CI O

Conplainant tinmely filed a petition with the Wsconsin Enploynent
Rel ati ons Conmmi ssion seeking review of the Examiner's decision pursuant to
Secs. 111.07(5) and 111.70(4)(a), Stats. The parties thereafter filed witten

argunent in support and in opposition to the petition, the last of which was
received on July 6, 1994.

Havi ng considered the matter and being fully advised of the prem sses,
t he Conmi ssi on nakes and issues the follow ng

ORDER 1/
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The Exami ner's Findings of Fact are affirned.
Exam ner's Concl usions of Law 1-4 are affirned.

Exam ner's Conclusion of Law 5 is set aside.

Exam ner's Conclusion of Law 6 is renunbered and nodified to read:

5. Because the parties' 1992-1993 collective bargaining
agreenment addresses the issues of enploye physical fitness
for efficient performance, discipline, assignnent of enployes
from a 48-hour to a 40-hour work week, establishing
accept abl e standards of job perfornmance, and establishnment of
reasonable work rules, and because the M ninmm Physical
Ability Standard is not a "new' work rule, Respondent Cty of
Madi son did not have a statutory or contractual duty to
bargain with Conplainant Local Union No. 311 regarding the
establishment and inplenentation of the M ninum Physical
Ability Standards program during the term of that agreenent

and therefore did not violate Sec. 111.70(3)(a)4,
Stats.

Exam ner's Conclusion of Law 7 is set aside.

or b5,

Exam ner's Conclusion of Law 8 is renunbered and nodified to read:

6. Because the 1992-1993 bargaining agreenent between
Conpl ai nant and Respondent contains a provision for
final and binding arbitration of alleged violations of
the agreenment, the Wsconsin Enploynent Relations
Conmmission will not exercise its jurisdiction over the
al l egation that the Respondent Cty of Madison violated
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1994.

the terms of the 1992-1993 agreenment and thereby committed a
prohibited practice within the neaning of Sec. 111.70(3)(a)5,
Stats., except as reflected by Conclusion of Law 5.

The Examner's Order is affirned.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 14th day of October,

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

K. Strycker /s/
K

Wl
WTI Strycker, Comm ssioner

Conmi ssi oner Hernman Torosian did not participate.

1/

Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
speci fi ed

(footnote 1 continued on page 4)

(footnote 1 continued from page 3)

s. 227.52 shall be entitled to judicial review thereof as provided in
s chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of

in
t hi
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the circuit court for the county where the judicial review proceedi ngs
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49,

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actua

receipt.
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CI TY OF MADI SON ( FI RE DEPARTMENT)

MEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG EXAM NER S
FI'NDI NGS OF FACT, AFFI RM NG AND MODI FYI NG EXAM NER' S
CONCLUSI ONS OF LAW  AND AFFI RM NG EXAM NER' S ORDER

The Pl eadi ngs

On September 1, 1989, the Conplainant filed a conplaint with the
Wsconsin Enploynent Relations Conmission alleging that the Respondent was
violating Secs. 111.70(3)(a)1, 3, and 4, Stats., by instituting mnimmfitness
requi renents. The parties thereafter agreed to hold the matter in abeyance.
On July 16, 1993, Complainant filed and anended conplaint alleging that on or
about July 1, 1993, Respondent unilaterally inposed mninm fitness
requi renents. At hearing, Conplainant alleged that the Respondent had thereby
violated Secs. 111.70(3)(a)l, 3, 4, and 5, Stats. The Cty denies that it has
conmi tted any prohibited practices.

The Exam ner's Deci sion

The Exam ner concluded that the Respondent did not breach its duty to
bargain when it unilaterally established and inplenmented a M ninum Physi cal
Ability Standard programon July 1, 1993. She reasoned as foll ows:

The City, contrary to the Union, argues that it
has the contractual right to inplement the M ninum
Physical Ability Standard set forth in Kinney's
announcenent of July 1, 1993. Specifically, the Cty
argues that Article 22 incorporates by reference the
"Rul es of the Madison Fire Departrment”, including Rule
34, which states that "It is the duty of each nenmber of
the Fire Departnent to keep hinsel f/herself physically
fit for active, efficient performance of his/her duties
as a Firefighter." The City further argues that the
M ni num Physi cal Ability Standard program is a
reasonabl e exercise of the Cty's managenent right to
adm ni ster Rule 34.

The Union does not dispute the Cty's assertion
that Rule 34 is incorporated into the |abor agreenent
by Article 22 (A). Rat her, the Union argues that the
M ni num Physical Ability Standard is a new work rule,
whi ch, wunder the ternms of Article 22 (B) cannot be
i mpl enrented  wi t hout negotiations and the nutual
agreenment of the parties. In the alternative, the
Union argues that a new interpretation of an old work
rule i s bargai nabl e under Conmmi ssion | aw

The Examiner is persuaded that the M nimm
Physical Ability Standard is not a new work rule, but
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rather, involves the administration of an existing work
rule, i.e., Rule 34 Rule 34 does not define
"physicalTy fit", nor does it define the procedure by
whi ch "physical fitness" is neasured. Thus, by virtue
of Article 5, Mnagenent R ghts, the Cty has the
contractual authority to establish and inplement a
procedure for determ ning whether or not a nenber of
the Fire Departnent is "physically fit for active,
ef ficient performance  of hi s/ her duties as a
Firefighter." 6/

6/ Article 5 provides that the "Union
recogni zes the prerogative of the Cty and
the Chief of the Fire Department to
operate and nmanage its affairs in all
respects, in accor dance with its
responsibilities and t he power s of
authority whi ch t he Gty has not
officially abridged, delegated or nodified
by this Agreenent and such powers or
authority are retained by the Cty." The
management rights expressly enunerated in
Article 5 include the foll ow ng:

B. To manage and direct t he
enpl oyees of t he Fire
Depart ment .

F. To determ ne the m ssion
of the dty and the
nmet hods and neans
necessary to efficiently
fulfill t he m ssi on

i ncluding: the transfer,
alteration, curtail nent,
or discontinuance of any
goods or services; the
est abl i shnent of T
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In his letter of July 5, 1993, Union President
Lionel Spartz questioned the validity of the Mninum
Physical Ability Standard testing procedure. However
the record presented at hearing does not establish that
the Mninum Physical Ability Standard, consisting of
the seven evolutions; the tine period for the
conpletion of the standard, i.e., seven minutes and
twenty seconds; or the ProHealth Assessnent procedure
do not provide a reasonable basis for determining a
bargai ning unit menber's physical fitness "for active,
ef ficient performance  of hi s/ her duties as a
Firefighter.” Assumi ng arguendo, that the M ninmum
Physical Ability Standard, consisting of the seven
evolutions; the time period for the conpletion of the
standard, i.e., seven minutes and twenty seconds; and
the ProHealth fitness assessnent, including a physica
exam nation as needed, are nandatory subjects of
bar gai ni ng, the undersigned

acceptable standards of job
performance; the purchase and
utilTization of equipnent for
the production of goods or the
performance of services; and
the wutilization of students,
and/ or tenmporary, [imted-
term part-tine, emer gency,
provi si onal or seasona
enpl oyees. (Enphasis supplied)

J. The City retains the
ri ght to establ i sh
reasonable work rules
and rules of conduct.
Any dispute with respect
to these work rul es
shall not be subject to
arbitrati on of any kind,
but any dispute with

respect to t he
reasonabl eness  of t he
application of said
rules nay be subject to
t he grievance and

arbitration procedur es
as set forth in this
Agr eenent .
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is persuaded that there has been a waiver by contract
| anguage of the right/duty to bargain on these natters
during the termof the contract.

Consistent wth Paragraph Three of Kinney's

announcenent of July 1, 1993, nenbers of the bargaining
unit who have failed the Mninum Physical Ability
Standard test have been renoved from 48 hour work week
fire suppression duties to a 40 hour work week.
I nasnuch as Article 7 (C) states that "The Chief of the
Departrment may fromtinme to time assign any menber from
the 48-hour work week to the 40-hour work week or any
menber from the 40-hour to the 48-hour as the good of
the service warrants", the Examiner is satisfied that
there has been a waiver by contract |anguage of any
right/duty to bargain on the reassignnment of the
personnel who fail the Mninum Physical Ability
St andard test.

While bargaining unit nenbers have failed the
M ni num Physical Ability Standard test, no bargaining
unit nmenber has been charged with a failure to be
physically fit. However, the July 1, 1993 announcenent
from Assistant Chief Kinney does state that "If
ProHeal th advises that the enployee is unfit for duty
and/ or cannot be rehabilitated, he/she will be referred
to the Police and Fire Conmission and charged with a
violation of Rule 34 of the Rules of the Madison Fire

Department.” The announcenent further states that
"Failure of mnimum physical ability standard foll ow ng
the prescribed rehabilitation period wll result in

simlar charges being filed with the Police and Fire
Conmmi ssion. "

The Examiner is persuaded that a decision to
refer charges to the Police and Fire Commi ssion rel ates
primarily to the formulation and nanagenment of public
policy and, thus, is not a nandatory subject of
bar gai ni ng. Despite the Union's arguments to the
contrary, the City does not have a statutory duty to
bargain with the Union on the issue of whether or not
the Cty will file charges with the Police and Fire
Conmission for an enploye's failure of the M nimm
Physical Ability Standard test, or for any other
reason.

Menbers of the Union's collective bargaining
unit who have failed the Mninum Physical Ability
Standard have been provided with a prescription for
rehabilitation to enable the enploye to successfully
conpl ete the M ninum Physical Ability Standard testing.
It is not evident, however, that the Gty requires the
enpl oye to follow the rehabilitation program prescri bed
by ProHealth. Thus, the Exami ner is not persuaded that
the prescription for rehabilitation, per se, has any
i npact upon the wages, hours, or working conditions of
the Union's bargaining unit nenbers.

In arguing that a new interpretation of an old
work rule is bargainable, the Union relies upon Gty of
Madi son, Dec. No. 15095 (VERC, 12/76). In that case,
the Commission found that the Gty of Madison had
violated Sec. 111.70(3)(a)4 and 1, Stats. "By inposing

- 8 -
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a changed neaning of the residency requirenent on the
association and the enployes it represents wthout
offering to bargain the change, the respondent in
nmaki ng a unilateral change in conditions of enploynent
and by refusing to bargain on the subject of residency
as requested by the association.” This case is
di stingui shable on the facts. Specifically, the instant
record does not establish that the Cty has altered the
manner in which it administers Rule 34. Rat her, it
appears that, for the first time, the dty is
adm nistering Rule 34. The failure of the Gty to
previously exercise a right does not serve to waive the
future exercise of that right.

The Examiner also rejected allegations that the Gty had violated Secs.
111.70(3)(a)1l, 3 or 5, Stats.

POSI TI ONS OF THE PARTI ES

The Conpl ai nant

Conpl ai nant asserts the Exam ner erred when she concl uded that Respondent
had the ability wunder the 1992-1993 contract to wunilaterally devise and
i mpl emrent  m ni rum physical fitness requirenents for fire fighting enployes.
Conpl ai nant concedes that there is an existing work rule incorporated into the
col l ective bargai ning agreenent which states "It is the duty of each nenber of
the Firefighter Departnent to keep hinsel f/herself physically fit for active,
efficient performance of his/her duties as a Firefighter." However ,
Conpl ai nant asserts that this work rule does not allow nanagenent to create and
adm nister a physical fitness nonitoring program which substantially affects
condi tions of enploynent. Even when read in conjunction with that portion of
t he nmanagenent's rights clause which acknow edges the Cty's right to establish
acceptabl e standards of job performance, Conplainant contends that it has a
right to bargain over the disputed fitness program

Conpl ai nant argues that the fitness program should be viewed as a "new
work rule" which the contract provides is subject to "negotiations and mnutual
agreenent” prior to taking effect. Conplainant asserts that for years enpl oyes
have been subject to a generic, self-nonitoring fitness program wth no
preci se standards or known penalties. \Wiere, as here, there is now a detail ed
procedure for nmeasuring and securing conpliance with the generic fitness
obligation, the Conplainant clearly has a right to bargain over these natters
even during the termof a contract.

Conpl ai nant contends that the Examiner erroneously concluded that
Conpl ai nant had clearly and unm stakably waived its right to bargain. |In this
regard, Conplainant notes that during the bargaining of the 1992-1993 agreenent
it is wundisputed that neither party raised issues regarding Respondent's
ability or right to inplenent mninmum fitness standards. Thus, Conpl ai nant
argues that it cannot reasonably be found to have waived its bargaining rights
as to the matters contained in Respondent's fitness program

G ven all the foregoi ng, Conpl ai nant asks that the Conm ssion reverse the
Exami ner.

The Respondent

Respondent asserts that the Exam ner correctly disnmissed the conplaint
and that the Commission should affirm the Examiner's decision. Respondent
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contends the Examiner rightly concluded that it had the contractual authority
to inplenent mninmum fitness standards for its enployes. It asserts the
fitness standards do not constitute a new work rule but rather the
adm nistration of an existing rule. Respondent contends that the presence of
an existing rule distinguishes the facts of this case fromthe facts in cases
cited by Conplainant in support of its position.

G ven all the foregoing, Respondent asks that the Exam ner be affirned.

DI SCUSSI ON

A rmunicipal enployer's duty to bargain during the term of a contract
extends to all nandatory subjects of bargai ning except those which are covered
by the contract or as to which the union has waived its right to bargain
through bargaining history or specific contract |anguage. 2/ Where the
contract addresses the subject of bargaining, the contract determ nes the
parties' respective rights and the parties are entitled to rely on whatever
bargai n t hey have struck.

Here, the parties agree their 1992-1993 contract contained a provision
(through incorporation of a work rule) which states that "It is the duty of
each nenber of the Fire Departnent to keep hinself/herself physically fit for
active,

2/ School District of Cadott, Dec. No. 27775-C (WERC, 6/94); Gty of

Richland Center, Dec. No. 22912-B (WERC, 8/86); Brown County, Dec. No.

20623 (WERC, 5/83); Racine Unified School District, Dec. No. 18848-A

(VMERC, 6/82).
efficient performance of his/her duties as a Firefighter." The contract also
contains provisions relating to discipline (Article 5), to establishing
accept abl e standards of job performance (Article 5), to assigning enployes from
a 48-hour work week to a 40-hour work week (Article 7), to establishing
reasonabl e work rules (Article 5), and to establishing new work rules (Article
22). The contract also provides that the parties are not obligated to bargain
over subjects "referred to or covered in" the agreenent (Article 19). Wthin
the context of these contract provisions, it is clear to us that the parties
have already addressed their respective rights and obligations as to
establishment and inplenentation of mninum fitness standards. 3/ Thus, to
what ever extent the various conponents of Respondent's July 1, 1993 M ni num
Physical Ability Standard are nandatory subjects of bargaining, Respondent had
no statutory duty to bargain over sane during the term of the 1992-1993
agr eenent .

However, Article 22 of the 1992-1993 agreenent states:

B. The establishnent of new work rules primarily affecting
wages, hours of work or conditions of enploynent shall
be subject to negotiations and mutual agreement prior
to their effective date.

Thus, through Article 22, the parties have created a contractual duty of the
City to bargain to nutual agreement with Conplai nant before "new' work rules
af fecting mandatory subjects of bargai ning can becone effective. Al though this
contractual duty to bargain is enforceable through the parties' contractual
grievance arbitration procedure, the parties litigated the nerits of this
contractual issue before the Exam ner. Under such circunstances, it is
appropriate to exercise our jurisdiction over Conplainant's Sec. 111.70(3)(a)5,
Stats., allegation and we will proceed to consider this contractual issue.

The threshold question is whether the Gty has established a "new' work
rule. W conclude it has not.
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Existing Rule 34 states that "It is the duty of each nmenber of the Fire
Departrment to keep hinself/herself physically fit for active, efficient
performance of his/her duties as a Firefighter." W are satisfied that the
M ni num Physical Ability Standard is not a "new' work rule, but rather the
Cty's interpretation of an existing one, nore specifically the term
"physically fit" contained within it. Thus, we conclude the Gty did not have
a contractual duty to bargain with the Conplainant over the M ni num Physi cal
AbiTity Standard.

3/ The record establishes that since at |east 1989, these parties have been

at odds over mni mum physical ability testing and its inpact on enpl oyes.

Despite the presence of this issue, both parties elected not to nake any

speci fic proposals about physical ability standards when they bargai ned

their 1992-1993 agreenent. FEach side apparently decided to rely on their
existing contract rights to resolve any dispute which might arise.

Qur decision does not |eave the Conpl ai nant w thout potential recourse to
challenge the Mnimum Physical Ability Standard program Article 9 of the
1992-1993 contract generally provides Conplainant wth a grievance and
arbitrati on procedure by which the scope of the parties' respective rights can
be determined. Article 5 specifically acknow edges the Conplainant's right to
chal l enge the "reasonabl eness of the application of" work rules as well as the
"reasonabl eness of the application of . . . Managenent Rights." 4/ Contrary to
the Exami ner, we express no view on the nerits of any such claim particularly
in light of the parties' specific contractual agreenment in Article 5 to use
their contractual nmechanismto resolve such issues. 5/

W have nodified the Examner's Conclusions of Law to better reflect our
rational e. W have affirmed her Findings of Fact and her ultimate

determi nation that the establishnment and inplenentation of the M ni mum Physi cal
Ability Standard programdid not violate Secs. 111.70(3)(a)l, 3, 4 or 5, Stats.

Dated at Madi son, Wsconsin this 14th day of Cctober, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner

Conmi ssi oner Hernman Torosian did not participate.

4/ Article 5, Section J and K state:
J. The Gty retains the right to establish reasonabl e work
rules and rules of conduct. Any dispute with respect

to these work rules shall not be subject to arbitration
of any kind, but any dispute with respect to the
reasonabl eness of the application of said rules may be
subject to the grievance and arbitration procedures as
set forth in this Agreenent.
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5/

Any dispute with respect to Managenent Rights shall not
in any way be subject to arbitration but any grievance
with respect to the reasonabl eness of the application
of said Mnagenment Rights may be subject to the
grievance procedures contained herein.

See Cadott and Brown County, supra, footnote 2, for a simlar result.
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