STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

SI REN SUPPORT STAFF ASSOCI ATI ON,

Conpl ai nant,
: Case 21
VS. : No. 49440 MP-2755
: Deci sion No. 27764-A
SCHOOL DI STRI CT OF Sl REN,

Respondent .
Appear ances:
M. Barry Del aney, Executive Director, Chequanegon United Teachers, P.O Box 311, Hay
Wld, Rley, Prenn and Ricci, S.C., Attorneys at Law, P.Q Box 1030, Eau daire, '

FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

Siren Support Staff Association, ("the Union"), on June 23, 1993, filed a
conplaint of prohibited practices with the Wsconsin Enploynent Relations
Conmi ssion in which it alleged the School District of Siren ("the District")
had conmtted prohibited practices within the neaning of Chapter 111, Stats.
On August 11, 1993, the Conmi ssion appointed Jane B. Buffett, a menber of its
staff, to act as Examiner, to make and issue Findings of Fact, Conclusions of
Law and Order pursuant to Sec. 111.07(5), Stats. Hearing was held set for
Septenber 3, 1993, in Siren, Wsconsin. At that tinme the parties attenpted to
settle the dispute voluntarily. Wien those efforts proved unsuccessful,
hearing was set for April 8, 1994. A transcript was taken and received April
26, 1994. Briefs were filed, the last of which was received July 5, 1994. The
Exam ner, having considered the evidence and argunments of the parties, and
being fully advised in the prem ses, nakes and issues the follow ng Findings of
Fact, Conclusions of Law and Order.

FI NDI NGS OF FACT

1. The Siren Support Staff Association ("the Union"), is a |abor
organi zation with offices at 213 E. First Street, Hayward, Wsconsin 54843-
0311.

2. The Siren School District ("the District"), is a nunicipal enployer
with offices at 24022 Fourth Avenue, Siren, Wsconsin.
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The Union and the District are parties to a

col l ective bargaining agreenents. During the time relevant

her ei n,

4.

5.

successi on of
to the dispute

said collective bargai ning agreenent contained the follow ng pertinent
provi si ons:

ARTICLE | - RECOGN TION

The Board of Education (hereinafter the "Board")
the School District of Siren (hereinafter

for
t he

"District") recognizes the School District of Siren

Support Staff Association (hereinafter the "Union")

as

the exclusive and sole bargaining representative for
all full-tine and regular part-tine noncertified
enpl oyees enpl oyed by the District, excl udi ng

confidential, supervisory and nanagenment enpl oyees.

ARTICLE XIII - JOB VACANCI ES
A Al enployees will be notified by the Board of
any vacancies at least ten (10) days prior to
the filling of vacancies.
B. Current enployees who apply for a vacant

position shall receive the position if they are

the best qualified.

ARTI CLE XVI - WAGE SCHEDULE

Wage Rate Per Hour

Ef fective
Effective
Posi tion 7/1/92 7/1/93
Dayti me Assi stant Custodian 10. 05 10. 45
Assi stant N ght Custodi an 7.77 8. 08

The collective bargai ning agreenent contains no provision for the
arbitration of disputes concerning the interpretation and appl
agr eenent .

ication of the

Nancy Kouba has been enpl oyed by the District as an Assistant N ght
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Cust odi an since August 26, 1992. During the school year she worked 17.5 hours
a week, performng vacuum ng unl ess another custodian was absent in which case
she performed the absent enploye's nore general cleaning responsibilities.
During the school term she was paid pursuant to the contractual rate of $7.77
an hour. During her enployment interview, she was not told whether she was
enpl oyed for only the school year or for the entire year. At all tines she
received all the holidays provided by the contract for cal endar year enployes.
During the spring of 1993, she asked District Adm nistrator Gerald Mkunda if
she would work during the summer. He told her that she could, but not for nore
than twenty hours a week because if she worked nore hours she would be eligible
for health and dental insurance benefits.

6. During the sunmer, 1993, M. Kouba worked twenty hours a week at
her previous wage rate. In July, 1993, after the negotiation of the successor
contract, she was paid $8.08 an hour. She did not performthe sanme duties as
in her school term assignment. She performed the annual cleaning duties such
as floor stripping that were also perfornmed by the three full-year custodians
and the two students working at the sane tine. The only task she did not
perform was the use of the large buffing nachine which was done by the Head
Custodian and the N ght Custodian. The buffing nmachi ne was used approxinately
two days during the sunmer.

7. Wien Ms. Kouba was first hired, she was paid $6 an hour and fair
share nonies were not deducted from her pay check. After challenge by the
Union, by letter dated February 18, 1993, the District agreed to pay her the
contractual rate of $7.77 an hour and deduct fair share nonies from her
paycheck pursuant to the contract.

8. Ms. Kouba was a nmenber of the bargaining unit during both the
wi nter and sunmmer enpl oynent.

9. The District has in the past hired students to work on sunmer
cl eani ng. Sone of these students have been paid by funds of job training

progranms such as the Comunity Enploynent Program under the Private Industry
Counci|l and the Job Training Manpower Act. These students were not rehired for
a second sumer. In sumrer of 1993, students Jamie Rivard and Ron Mal anphy
were enployed, but the District was not reinbursed by any program for their
wages. Their wage rate was $5.00 an hour. They perfornmed essentially the sane
tasks as the custodi ans with whomthey worked.

10. Ms. Rivard and M. Ml anphy were not regular part-tinme enpl oyes.

11. A vacancy for a forty-hour bargaining unit custodial position did
not exist during the sumrer of 1993 and the District did not violate the
col I ective bargai ni ng agreenment by not posting any such position.

12. Nancy Kouba performed the work of a Daytinme Assistant Custodian
during the sumer of 1993 and the District violated the collective bargaining
agreement by failing to conpensate her at the contractual rate for that
position.
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13. Si nce enpl oyees Jam e Rivard and Ron Mal anphy are not regul ar part-
time enployees, they are not included by the collective bargaining agreenent
and the District did not violate the collective bargaining agreenent by the
payi ng themthe $5.00 an hour wage rate.

CONCLUSI ONS OF LAW

1. I nasnuch as a vacancy did not exist within the meaning of the
col l ective bargai ning agreenent, the District did not violate the contract when
it failed to post a vacancy for a forty-hour a week custodial position during
summer, 1993 and therefore the District did not violate Sec. 111.70(3)(a)5,
Stats.

2. I nasmuch as Nancy Kouba was a bargaining unit nenber performnng
essentially the sane duties as the other custodians during the daytinme hours,
by failing to conpensate her at the Daytine Assistant Custodian wage rate, the
District violated Sec. 111.70(3)(a)5, Stats.

3. I nasnuch as enpl oyees Jam e R vard and Ron Mal anphy are not regul ar
part-tine enployees, they are not included in the collective bargaining unit,
and the District did not violate the collective bargaining agreenent by the
conpensation it paid to them during summer, 1993, and thereby did not violate
Sec. 111.70(3)(a)5, Stats.

ORDER 1/

1. The Conplaint should be, and hereby is, dismssed as to the
allegations that the District violated Sec.111.70(3)(a)5 Stats., by not
conpensating Jam e Rivard and Ron Mal anphy at the contractual wage rate and by
not assigni ng Nancy Kouba forty hours of work during the sumrer of 1993.

2. The District is ordered to take the following affirmative action
which the Examiner finds wll effectuate the policies of the Minicipal
Enpl oynment Rel ations Act:

a. Make Nancy Kouba whole for the 1osses she
incurred by its failure to pay her the Daytine
Assistant Custodian rate during the summrer of
1993.

b. Notify the Wsconsin Enpl oynent Rel ati ons
Conmission in witing within twenty (20) days
from the date of the Oder as to the steps it
has taken to conply with this order.

Dat ed at Madi son, Wsconsin this 2nd day of Septenber, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON
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By _Jane B. Buffett /s/

Jane B. Buffett, Exam ner

(Footnote 1/ appears on the next page.)

1/

Section 111.07(5), Stats.

(5) The commission may authorize a conm ssioner
or exam ner to make findings and orders. Any party in
interest who is dissatisfied with the findings or order
of a commssioner or examiner may file a witten
petition with the commssion as a body to review the
findings or order. If no petition is filed within 20
days fromthe date that a copy of the findings or order
of the conmi ssioner or examner was mailed to the [|ast
known address of the parties in interest, such findings
or order shall be considered the findings or order of
the conmi ssion as a body unless set aside, reversed or
nodi fied by such conmi ssioner or examiner wthin such

time. If the findings or order are set aside by the
conmi ssi oner or examner the status shall be the sane
as prior to the findings or order set aside. If the

findings or order are reversed or nodified by the
conmi ssioner or examiner the tine for filing petition
with the comm ssion shall run fromthe time that notice
of such reversal or nodification is mailed to the |ast

known address of the parties in interest. Wthin 45

days after the filing of such petition wth the

conm ssi on, the comm ssion shall either affirm
-5-

Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.
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reverse, set aside or nodify such findings or order, in
whole or in part, or direct the taking of additional
testinony. Such action shall be based on a review of
the evidence submtted. |If the conmission is satisfied
that a party in interest has been prejudi ced because of
exceptional delay in the receipt of a copy of any
findings or order it may extend the time another 20
days for filing a petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).
SI REN SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

BACKGROUND

Nancy Kouba was first hired by the District on August 26, 1992 to perform
evening cleaning duties 17.5 hours a week. After sonme di sagreenent between the
District and the Union the parties agreed that she was an Assistant N ght
Custodi an and her wage rate was $7.77 an hour pursuant to the contract. During
the summrer of 1993, she worked twenty hours a week, working al ongside the three
other full-tine, full-year custodians and two students. The students were paid
$5.00 an hour which is not a contractual wage rate. On June 23, 1993 the Union
filed a conmplaint of prohibited practices 2/ asserting that the D strict
violated the contract by not offering Ms. Kouba a forty-hour a week position,
by not conpensating her at the Daytinme Assistant Custodian rate and by not
conpensating the two students at the contractual rate.

POSI TI ONS OF THE PARTI ES

The Uni on
The Union asserts that M. Kouba was a bargaining unit enploye. It
argues that this status was indicated by various events: One: In the past,

enpl oyes who worked as assistant night custodians during the school year were
enpl oyed as regular enployes during the sunmer; Two: The District never
notified the Union that Ms. Kouba was a tenporary enploye; Three: The District
treated Ms. Kouba as a regular enploye by granting her all the holidays granted
the cal endar year enployes and paying her at the wage rate provided in the
col l ective bargaining agreenent; Four: During the sunmer, M. Kouba perforned
the duties of a regular custodian. The Union further argues that M. Kouba was
entitled to forty hours a week of work because she was nore qualified than

2/ Since the collective bargaining agreenent does not provide arbitration
for the resolution of disputes regarding its interpretation, the Union is
proceedi ng pursuant to Sec. 111.70(3)(a)5, Stats. The District does not
di spute the Conmission's jurisdiction to resolve the instant dispute.
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Jamie Rivard and Ron Mal anphy who were assigned forty hours a week. Finally
the Union argues that Ms. Rivard and M. Ml anphy shoul d have been paid at the
wage rate provided for in the collective bargaining agreenent. The Uni on
requests a nmake whole renedy based on the contractual wage rate and a forty-
hour week instead of the twenty hour week she was assigned during the sumer of
1993.

Inits reply brief, the Union reiterates earlier argunments and notes that
the District's tacit understanding that Ms. Kouba was a bargai ning unit enploye
was denonstrated by M. Mkunda's stated unwillingness to give M. Kouba a
forty hour a week position because the collective bargaining unit would require
the District to pay health insurance benefits, and the District's action in
granting her the negotiated wage increase in md-sumer when the successor
contract was ratified. The Union also supports its position regarding her
bargaining unit status by citing the arbitration award involving St. Coix
School District.

The District

The District asserts that the Ms. Kouba, Ms. Rivard and M. Ml anphy were
seasonal enployes and as such were not covered by the collective bargaining
agreenent. It points to Ms. Kouba's acknow edgnment that she was never told she
was a regular enploye and that her action in asking M. M kunda whether she
would be working during the sumer confirns that she had no reasonable
expectation as to sumrer enployment. Likew se, Ms. Rivard and M. Ml anphy had
no reasonable expectation of continued enploynent. It asserts that for at
least the last five years, no school -year Assistant N ght Custodian has been
enpl oyed during the summer other than a student who was not a nenber of the

bargaining unit. The District challenges the reliability of the Union
testinony that Assistant N ght Custodians were enployed for sunmer custodial
wor k. The District asserts there is a long-standing practice of using non-

bargai ning unit menbers for sumer work.

In its reply brief, the District notes how its argunents refute the
Union's argunents. In addition, it characterizes the District's paying of the
contractual wage rate to Ms. Kouba during the sumrer as a "m staken kindness"
rather than an indication that she was a nmenber of the bargaining unit during
the sunmer. It argues that other school districts hire enployes who are
bargai ning unit nenbers during the school term such as bus drivers for other
work during the sunmer but that they are not nenbers of the bargaining unit
during the sumer work.

DI SCUSSI ON

Sec. 111.70(3)(a)5, Stats., provides that it is a prohibited practice to
violate a col |l ective bargai ni ng agreenent.

A The $5 Wage Rate for Jamie R vard and Ron Ml anphy

The recognition clause of the collective bargai ning agreenent (set forth
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in Finding of Fact 3, above), provides that the agreenent covers all full-tine
and regular part-tine enployes of the D strict. Goviously, the students
enpl oyed for the sumrer were not full-tine enployes. Since the agreenent
offers no definition of regular part-tine enployes, the parties are presuned to
intend that "regular part-tine enployes" has the neaning comonly used in |abor
relations, that is, an enploye who works on a regular basis with a reasonable
expectati on of continued enpl oynment. 3/

The students, Ms. Rivard and M. Ml anphy, were hired for sumrer work and
there is no contention they were told that they woul d have continued enpl oynent
either after the sumer or for the next year; furthernore, based on the
District's history of hiring students for sumer work or short termonly, they
could not have reasonably expected continued enploynment. G ven these facts,
they were not part-tinme enployes, but rather were tenporary enployes and as
such are not included within the Article I - Recognition d ause definition of
the bargaining unit and do not receive the protection of the collective
bargai ning agreenment. The District, therefore, was within its rights when it
unilaterally set their wages at $5 an hour and it did not violate the contract
thereby. The conplaint is dismssed as to this allegation.

B. The District's Failure to Post a Vacancy for the Forty-Hour Position

The Association alleges that since Ms. Rivard and M. Ml anphy were
performng the sane tasks as Ms. Kouba and there was no showi ng that they had
special skills that she lacked, the work they performed constituted a vacancy
to which she should have been allowed to bid to receive a full forty-hour a
week position during the sunmer.

The Association's claim is based on Article XIIl - Job Vacancies (set
forth in Finding of Fact 3, above). That provision entitles bargaining unit
enpl oyes to be assigned vacant positions if they are best qualified. To
prevail, the Union nust show one, that Ms. Kouba was a bargaining unit menber;
two, that a vacancy existed; and three, that M. Kouba was the best qualified
appl i cant.

The undersigned first considers the District's argunent that M. Kouba
was not a menber of the bargaining unit when she worked during the sunmer.
Although the District is right that it is theoretically possible that an
enpl oye be a bargaining unit menber during the school term but not while they
are performng sumer work, that is not the situation here.

As a starting point, it is noted that H gh School Principal Janes Bucher
wote to the Union on February 18, 1993, acknow edging Ms. Kouba's bargai ning
unit status for her school term work.

Addi tionally, several i ndications denonstrate that the District

3/ See, for exanple, Village of Bayside, (Public Safety Departnent), Dec.
No. 27056 (WERC, 10/91).
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understood that her bargaining unit status survived when she worked in the
sumer nonths. She had been credited throughout the year with the holidays (on
a pro-rated basis) to which cal endar year enployes are entitled, rather than
the lesser nunber of holidays to which school year enployes are entitled.
During the sumer nmonths she was paid at the contractual pay rate for Assistant
N ght Custodi an and when the successor contract was negoti ated, she was paid at
the new contract's rate. Finally, District Adm nistrator Gerald M kunda told
Ms. Kouba that he could not increase her hours beyond twenty during the sumer
because that would obligate the District to pay her health and dental benefits.
Those benefits are required by the collective bargaining agreement and by
recogni zing that obligation, M. M kunda acknow edged her continued menbership
in the bargaining unit.

The wundersigned rejects the District's argunent that the wages and
hol i days were granted to Ms. Kouba only, "out of respect for the position" and
as a "m staken kindness." Those two acts m ght be anbi guous, but the decisive
evidence relates to the increased summer hours and the District's act of
allowing the anpbunt of additional hours to be controlled by consideration of
the contractual provision of health and dental benefits. There can be no doubt
that the District viewed M. Kouba's sumer enploynent as governed by the
contract.

Having found that M. Kouba was a bargaining unit enploye during her
sunmer enploynent, the undersigned nust consider whether a vacancy existed
which the District was obliged to post.

Al though the District did not post a forty-hour a week bargaining unit
vacancy, the Union clains that one in fact existed because sone of the work
performed by Ms. Rivard and M. Ml anphy coul d have been assigned to Ms. Kouba.
This argunent is based on the Union's position that all work simlar to that
performed by bargaining unit nenbers is bargaining unit work. However, the
Uni on does not point to, nor is the undersigned aware of, any provision that
defines and reserves all bargaining unit work. Nor is there any provision that
prohibits or restricts the District's use of tenporary or casual enployes to
perform work simlar to work performed by bargaining unit nenbers. In fact,
the record shows that the District has consistently used tenporary enployes.
Consequently, the District was not obligated by the contract to create a forty-
hour a week bargaining unit position by decreasing some of the hours it
assigned to the students.

In reaching this conclusion, the undersigned also rejects the Union's
argurment that the District should have offered Ms. Kouba a forty-hour position
because in the past the Assistant N ght Custodian was assigned forty hours in
t he summrer tine.

The evidence fails to establish that in the past, any Assistant N ght
Cust odi an who worked |l ess than forty hours during the school year was increased
to forty hours during the sunmer. Although Head Custodi an Nornman H nze and Tom
Hagen, Assistant Executive Director of Chequanmegon United Teachers, testified
that at some unspecified time in the past, such was the case, that testinony
was contradicted by the testinmony of Admnistrator M kunda. Adm ni strator
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M kunda testified that in the five years of his tenure, during which time he
had been responsible for enploynent, no Assistant N ght Custodi an was assi gned
forty hours during the sunmer. The possibility that the accuracy of M.
H nze's and M. Hagen's recollection is blurred by the passage of tinme is made
nore likely since M. H nze was unable to give any nanme, and M. Hagen coul d
only offer the name "John" for the enployes to whom he was referring, and they
were unable to otherw se support their recollection in any way. Consequently,
| find Adm nistrator Mkunda's recollection nore reliable and conclude that the
District has not had bargaining unit Assistant N ght Custodi ans who worked | ess
than forty hours during the school year but forty hours during the summer. The
Union's argunent that a past practice created a bargaining unit position of
forty hours is unpersuasive.

To summarize, the undersigned concludes that although M. Kouba was a
bargai ni ng unit nmenber during her sumer enploynent, no vacancy in a forty-hour
position existed and the District did not violate the collective bargaining
agreenment when it did not offer her a forty-hour a week sunmer position and the
conplaint nust be dismissed as to this allegation.

C._ The District's Failure to Conpensate Nancy Kouba at the Assistant Day
Cust odi an WAge Rate

Having found that, contrary to the District's argunment, M. Kouba was a
bargaining unit enploye when she worked during the sumer nonths, the
undersigned finds that during that tine, when she worked not at night, but
during the day, the contract requires that she be conpensated at the Daytine
Assi stant Custodian wage rate. The record is devoid of any evidence that the
parties had a particular understanding, if any, regarding what constituted
Dayti me Assistant Custodian work and what was Assistant N ght Custodi an work.
The foregoing conclusion is based on the following three factors: one, during
the sumer M. Kouba worked not at night but in the daytine; two, during the
sumrer she does not spend 95 percent of her time vacuuming, as she did in
winter; and, three, in sumrer she perforns essentially the sane tasks as the
ot her custodi ans. These three facts denonstrate that her sumer assignnent is
dramatically different from that for which she received the Assistant N ght
Custodian rate during the school term  Accordingly, the District is found to
have violated the collective bargaining agreement by continuing to conpensate
Ms. Kouba at the Assistant N ght Custodian rate for her work in the sumer of
1993. A nmake-whol e renedy has been ordered.

Dated at Madi son, Wsconsin this 2nd day of Septenber, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COW SS| ON

By _Jane B. Buffett /s/
Jane B. Buffett, Exam ner
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