STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

CADOTT EDUCATI ON ASSCCI ATI ON,

Conpl ai nant, Case 17
: No. 49639 MP-2775

vs. : Deci sion No. 27775-B
SCHOOL DI STRICT OF CADOTT COMMUNITY,

Respondent .

Appear ances:
Ms. Mary E. Pitassi, Associate Counsel, and M. Stephen Pieroni, Staff Counsel , W st

M. Stephen L. Wld, Wld, Riley, Prenn and Ricci, S.C. on behalf of the District.

FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

Cadott Education Association, having on August 3, 1993, filed a conplaint
with the Wsconsin Enployment Relations Conmission, alleging that the School
District of Cadott Community had violated Section 111.70 (3)(a) 4 and 1,
Stats., by its unilateral inposition of sick |eave and nedical |eave on certain
bargai ning unit enpl oyes. The Conmi ssion appoi nted Mary Jo Schi avoni, a menber
of its staff, to act as Examiner, and to nmke and issue Findings of Fact,
Conclusions of Law and Order in this matter as provided in Sec. 111.07(5)
St at s. Hearing on the conplain was held on Cctober 14, 1993, in Cadott,
W sconsi n. A stenographic transcript was nade and received on Novenber 18,
1993. The parties conpleted their briefing schedule on Decenber 13, 1993. The
Exami ner, having considered the evidence and argunments of the parties, and
being fully advised in the prem ses, nakes and issues the follow ng Findings of
Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. The School District of Cadott Community, hereinafter referred to as
the Respondent or the District, is a nunicipal enployers engaged in the
operation of a public school system Its principle place of business is P.QO

Box 310, Cadott, Wsconsin 54727. At all times relevant and material, M.
Robert L. Butterfield has occupied the position of Superintendent for the
District, and has been an agent of the District.
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2. The Cadott
Conpl ai nant or the Association, is a |abor
of business is c/o Mary Virginia Quarles,
Box 1606, Wausau, Wsconsin 54401

3. The District
col l ective bargaining agreenents,
July 1, 1992 through June 30, 1994.
fol | owi ng provisions:
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Step 2: If the grievance is not settled in
Step 1 and the teacher w shes to appeal the
grievance to Step 2, the teacher may file the
grievance in witing to the superintendent of
schools within 10 days after receipt of the
principal's witten answer. The witten
grievance shall give a clear and concise
statenent of the alleged grievance including the
fact upon which the grievance is based, the
i ssues i nvol ved, t he agr eenment provi si ons
i nvol ved, and the relief sought . The
superintendent or his/her representative shall
thoroughly review the grievance, arrange for
necessary discussions, and give a witten answer
to the teacher with a copy to the Association no
later than 10 days after receipt of the witten
gri evance.

Step 3: If the grievance is not resolved in
Step 2, the grievant may file the grievance in
witing with the Oerk of the Board within 10
days after receipt of the answer from the

superintendent or his/her representative. A
grievance not tinely filed with the derk of the
Board shall be deened resolved against the
t eacher.

The Board shall consider the grievance at its
next regular neeting, or the follow ng neeting
or at any special nmeeting called for that
purpose in the interim A representative of the
Associ ation and the teacher shall have the right
to present their position to the Board at such
nmeet i ng.

The Board shall, wthin 10 days after the
neeting, advise the teacher and the Association
in witing of the action taken with regard to
the grievance.

Step 4:

1. If a satisfactory settlenent is not
reached at the Board, the grievant or the
Association nust notify the District
Adm nistrator in witing, within ten (10)
days of receipt of the Board' s decision,
i f it is intending to process the
grievance to arbitration.

2. The arbitrator is to be selected as
fol |l ows: The Board and the Association
shall use their best efforts to select a
mutual |y agreeable arbitrator. If the

Board and the Association are unable to
agree on the arbitrator within fifteen
(15) days, either party may request the
WERC to prepare a Ilist of five (5)
inmpartial arbitrators. The Association

-3
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and the Board shall then alternately
strike two each on a slate with a coin
toss determining the first and third
strikes. The Association and the Board
shal | exercise their strikes wi t hin
fifteen (15) days from the date of the
slate from the WERC The remaining
arbitrator shall be notified of the
appoi ntment in a joint statenent.

The cost of the arbitration, including the
fees and expenses of the arbitrator and
the transcript fees, shal | be borne
equally by the Association and the Board.

However, each party shall bear its own
costs for witnesses and all other out-of-
pocket expenses i ncl udi ng possi bl e
attorney fees.

The arbitrator shall schedule a hearing on
the grievance at the convenience of all
parties and, after hearing such evidence
as the parties desire to present, shall
render a witten reconmendation. The
arbitrator shall have no power to advise
on salary adjustnents, except as to the
proper application thereof, nor to add to,
subtract from nodify or anend any terns
of this agreenent. The arbitrator shall
have no power to substitute his discretion
for that of the Board in any manner not
specifically contracted away by the Board.
A decision of the arbitrator shall,
within the scope of his authority, be
bi ndi ng upon the parties.

ARTI CLE XV - MANAGEMENT RI GHTS

The School Board possesses the sole right to operate
the District and all nmanagenment rights repose in it
except to the extent as abridged, delegated or nodified
by provisions of this agreenent. These rights include
but are not linmted to the foll ow ng:

1. To direct all operations of the District;

2. To establish reasonable work rules and schedul es
of work;

6. To maintain efficiency of the District's

oper ati ons;

8. To introduce new or improved nethods or
facilities
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9. To change existing nmethods or facilities;..

There is no naintenance of standards provision nor zipper clause in the current
agr eenent .

4. On or about November 26, 1992, the District deducted 7.5 hours of
sick leave from the accrued sick |leave allotnment of Andy Edgell, a nenber of
the professional bargaining unit represented by the Association. It made the
deduction for Thanksgiving Day, 1992: a paid holiday under the parties' current
agr eement . Edgel |l returned to work on Decenber 11, 1992, and questioned the
deduction when he learned of it. He did not, however, contact a union officia
until January 28, 1993.

5. The Association filed a grievance over this matter on February 12,
1993, claimng violations of Article Ill, Section C and Article VII, Section C
of the collective bargaining agrement. Superintendent Butterfield answered

said grievance by letter to Dave Vajgrt, Gievance Chairperson for the
Associ ation, explaining that the District deducted a sick day on holidays for
enpl oyees who m ssed the working days i mediately before and after the holiday.

During the course of investigating the grievance, the Association discovered
that nunerous other bargaining unit menbers had been charged with paid sick
| eave and unpai d nedi cal | eave instead of receiving holiday pay.

6. In agreenents previous to the nost recent 1992-1994 collective
bargai ning agreenent, there was no provision relating to paid holidays,
although the District had a practice of paying for three specific holiday,
Labor Day, Thanksgiving, and Menorial Day, for at |east twelve years. Duri ng
negotiations for the current agreenent, the Association persuaded the District
to acknow edge the existing practice of paying for the three holidays and to
include a provision in the collective bargaining agreenent to this effect.
Al t hough the practice of paying for three holidays per school year had existed
prior to the current agreenent, the District's treatnment of holidays which fel
during an enploye's |eave of absence so that the enploye did not work on the
next working day prior to and after the holiday was not as consistent.
Respondent District dealt with this situation in the followi ng manner in the
past :

- In the school year 1985-1986, enployes were docked a sick day
for the holiday if they were absent both before and after the
hol i day.

- In the school years 1986-1987 to 1990-1991, this policy was
changed so that enpl oyes were not docked a sick | eave day for
any holidays which fell during the school year, irrespective
of whether they worked both days or were absent on one or
bot h days.

- In 1990-1991 and to the present, the District returned to the
1985-1986 practice of deducting the sick day if the enpl oyee
was absent on the work days immrediately prior to and after

t he hol i day.

7. No grievances were ever filed by the Association or by individua
bargaining unit menbers prior to the Edgell grievance noted in Finding of
Fact 5, above.

8. The Edgell grievance is being processed through the grievance
arbitration procedure of the parties' collective bargaining agreenent. The

matter is currently being schedul ed for hearing before an arbitrator.
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9. The instant conplaint was filed on August 3, 1993. It alleges that
Respondent District interfered wth, restrained, and coerced runicipal
enpl oyees in the exercise of their rights guaranteed in Sec. 111.70(2), Stats.,
and violated Sec. 111.70 (3)(a)4. and 1, Stats. by it unilateral inposition of
sick leave and nedical leave in lieu of holiday pay while failing to bargain
wi th the Conpl ai nant Associ ati on.

10. Respondent District in its answer dated August 26, 1993, noved to
have the conplaint disnmssed asserting that an Arbitrator had already been
selected by the parties to hear the grievance, that the parties were attenpting
to schedule the arbitration hearing, that the issue to be addressed by the
arbitrator is sane issue raised by the prohibited practice, and that the
Association is seeking to have the same case decided in miltiple foruns
contrary to Commission precedent which calls for deferral to the grievance-
arbitration process.

11. By letter dated August 26, 1993, the Association, in response to
the District's Motion to Dismiss informed the Exami ner that it had no objection
to submtting the natter to arbitration consistent with the Conmssion's
deferral policy, provided that the District was willing to renounce procedural
and substantive arbitrability objections. Absent the District's waiving such
objections, the Association requested the Conmission to exercise its
jurisdiction over this statutory issue.

12. By letter dated Septenmber 10, 1993, the District inforned the
Examiner that it was willing to waive any substantive arbitrability objections
but that it was not willing to waive any procedural arbitrability questions
whi ch have been raised in a tinmely fashion.

13. The Exami ner issued an Order Denying Mtion to Defer to Gievance
Arbitration. She concluded that deferral wunder the circunstances was
i nappropriate and found that hearing on the nerits was warranted and shoul d not
be del ayed.

14. Deferral in the instant nmatter is inappropriate because the
Respondent District is unwilling to renounce technical objections with respect
to procedural tineliness in the filing of the grievance so as to insure
consideration of the underlying statutory allegation by the arbitrator on the
nerits.

15. The parties bargai ned over the subject of holiday pay and included
a provision in their 1992-1994 collective bargaining agreement, Article VI,
Section C Once the collective bargai ning agreement had been agreed to, the
District did not bargain with the Association over the District's decision to
requi re enployes to have worked the day prior to and the day after the holiday
to receive holiday pay rather than sick |leave for the holidays. The subject of
eligibility for holiday pay is subsumed into the topic of holiday pay and
addressed by various provisions of the parties' collective bargaining
agreement .

16. The Respondent District was not obligated to bargain over the
holiday pay eligibility of enployes on nedical or sick leave with the
Conpl ai nant Associ ati on because it bargained with the Association on this topic
during negotiations and the subject is addressed in the collective bargaining
agreenment. Contractual waiver with respect to holiday pay eligibility exists.

Based upon the above and foregoing Findings of Fact, the Exam ners makes
the follow ng

CONCLUSI ONS OF LAW
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1. Assertion of the Commission's jurisdiction to consider the nerits
of this matter is appropriate because the Respondent District would not waive
procedural objections to the tineliness of the grievance filed which relates to
this matter so that there is not a substantial probability that it will be
considered by the arbitrator on the nmerits.

2. The issue of holiday eligibility for bargaining unit enployees on
sick or nmedical leave is addressed in the parties 1992-1994 collective
bargai ning agreenment. The Respondent District does not have a statutory duty

to bargain with the Conpl ai nant Association over this matter which is addressed
in the parties' collective bargaining agreement or has been waived in the
bargai ning of said agreenent. Accordingly, the Respondent District did not
violate Section 111.70(3)(a) 4 and 1, Stats, by its conduct herein.

Based on the above and foregoi ng Findings of Fact and Concl usions of Law,
t he Exam ner nakes and issues the foll ow ng
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ORDER 1/

The instant conplaint be and hereby is dismissed inits entirety.

Dat ed at Madi son, Wsconsin this 24th day of January, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Mary Jo Schiavoni /s/

Mary Jo Schi avoni, Exam ner

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

the date appearing i medi ately above the Exam ner's signature).

(5) The commission nay authorize a conm ssioner
or exam ner to make findings and orders. Any party in
interest who is dissatisfied with the findings or order
of a commissioner or examiner may file a witten
petition with the commssion as a body to review the
findings or order. If no petition is filed within 20
days fromthe date that a copy of the findings or order
of the commi ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings
or order shall be considered the findings or order of
the conm ssion as a body unless set aside, reversed or
nodi fied by such conmi ssioner or examiner wthin such

tinme. If the findings or order are set aside by the
conmmi ssi oner or examner the status shall be the sane
as prior to the findings or order set aside. If the

findings or order are reversed or nodified by the
conmi ssioner or examiner the tine for filing petition
with the commission shall run fromthe tinme that notice
of such reversal or nodification is mailed to the |ast

known address of the parties in interest. Wthin 45
days after the filing of such petition wth the
conmi ssi on, the comm ssion shall ei t her affirm

reverse, set aside or nodify such findings or order, in
whole or in part, or direct the taking of additional
testinony. Such action shall be based on a review of
the evidence subnmitted. |If the comm ssion is satisfied
that a party in interest has been prejudi ced because of
exceptional delay in the receipt of a copy of any
findings or order it may extend the time another 20
days for filing a petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e.

SCHOCOL DI STRICT OF CADOIT COVMUNI TY

BACKGROUND:
Most

MEMORANDUM ACCOVPANYI NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

of the relevant facts in the instant case are

-8-

essentially
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undi sput ed.

The District had a |long-term past practice of at |east twelve years of paying
holiday pay for three holidays each year, Labor Day, Thanksgiving Day, and
Menorial Day. Said practice was not set forth anywhere in the parties
previous collective bargaining agreenents. During the negotiations for the
current agreenment, the Association prevailed upon the District to include
Article VIlI, Section C in the contract as a codification of the existing
"practice" between the parties.

The District's treatnent of bargaining unit enployes on |long-term sick
| eave or extended nedical |eaves of absence over the | ast seven years regarding
their receipt of holiday pay for the holidays has not been as consistent
During the 1985-86 school year it did not pay holiday pay, but rather docked
sick leave for any enployes who did not work both the work day before and the
work day after the holiday. In the 1986-87 school year and for three years
thereafter, it appears to have abandoned this practice and sinply paid the
hol i day pay to affected enployes. However, during the 1990-1991 school year it
reverted back to its fornmer practice of docking sick |eave unless the enploye
had worked the work days prior to and after the holiday and has done so to the
present.

The District provided affected enpl oyes with sick | eave accounting slips.
During the current contractual term a bargaining unit nenber, Andy Edgell,
di scovered that he was docked sick |eave for the Thanksgi ving holiday when he
returned to work sometime around Decenber 11, 1992. During the course of its
i nvestigation of the Edgell grievance, the Association discovered numerous
ot her exanples of the District's deductions as they relate to other bargaining
unit nmenbers. The Association filed a grievance on February 12, 1993 on behal f
of Edgell and the other affected bargaining unit nenbers.

PCSI TI ON OF THE PARTI ES:

Conpl ai nant Associ ati on

The Association sets forth two najor arguments in support of its
position. It alleges that the District commtted a prohibited practice by
unilaterally deducting sick leave for contractually guaranteed paid days
wi thout notifying the Association. In this argument it stresses that the
Association did not waive its right to bargain over this issue prior to the
Respondent's inplenentation of the sick [|eave deductions. As a second
contention it clains that the District's argunment that its decision to deduct
sick leave on contractually-guaranteed paid days in certain circunstances
constituted a past practice is not persuasive because its policy was
i nconsi stently applied and not nutually accepted by the parties.

Wth respect to the first argunent, the Association contends that
contractual |y guaranteed paid days constitute a nandatory subject of bargaining
and that a unilateral change in contractually-guaranteed paid days constitutes
a failure to bargain in violation of Section 111.70(3)(a)(4). The District's
decision to enact a "policy" or "work rule" is not a valid basis for altering
the status quo because managenent is linmted by the specific and express terns
of the collective bargaining agreenent.

Noting that the Respondent District failed to notify the Association of
its intentions before inplenmenting its "policy" prior to either the 1991-92 or
1992-93 school years, the Association suggests that it is inpossible to bargain
if one party is systematically kept unaware of changes inplenented by the other
--- especially when, the party withholding the information has a legal duty to
initiate bargaining
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Claimng that waiver has only grudgingly been found to constitute a
defense to a charge of wunilateral inplenmentation when there is "clear and
unm st akabl e" evidence and the finding of such waiver is based on specific
contract |anguage or bargaining history, the Association asserts that it could
hardly waive a right to bargain about a District action of which it was
unaware. | n any event, the Association notes that the contractual description
of "enploye illness leave," Article 111, Section C, makes no menti on what soever
of any possible |eave substitution. According to the Conplai nant Association,
the nost recent round of bargaining between the parties and the agreenments
which resulted from that round of bargaining should be regarded as the |ast
of ficial work on sick | eave and pai d holidays.

In addressing its second contention, the Association avers that an
exam nation of the |eave summary sheets for enployes |eads one to conclude that
the policy was confusing and anbi guous. According to the Association, because
the summary | eave sheets are signed days or even weeks after the taking of a
leave, it is likely that the enployes were unaware of the discrepancy between
deduction for sick leave rather than holiday pay. The District's behavior in
the Association's view has been far too uneven to qualify as a bona fide past
practice. Arguing in the alternative, the Association alleges that even if the
District had notified individual bargaining unit nenbers effectively, it cannot
claim that such notice also constitutes notice to the Association. The
Association could not have given its explicit or tacit agreenent to the
District's inplemented policy because it had not been notified as an
organi zation through its representatives as to what the District was doing.
Noting that there was no nutuality between the parties regarding the alleged
practice, the Associations insists that it should not be found to exist and be
bi ndi ng.

Respondent District

The Respondent District nakes a nunber of argunents with respect to both
Conmi ssion jurisdiction and the nerits of the instant dispute. It maintains
that the Exam ner abused her discretion by taking jurisdiction over the issues
raised in the conplaint filed on August 3, 1993. It maintains that said
conpl aint should have been deferred to grievance arbitration. Stressing the
| ongstandi ng Commi ssion policy of deferral, the Respondent points out that
deferral is appropriate when there is a high probability that a grievance
arbitration would fully resolve not only a 111.70(3)(a)5 claim but also an
unl awful unilateral change claimunder Section 111.70(3)(a)4. The Commission's
holding to this effect in Brown County 2/ should control the instant situation
inits view and the Examiner's reliance on dicta in that case is erroneous and
not good public policy. Moreover, according to the Respondent District, the
Examiner's refusal to defer has not been followed by the Commission in
subsequent cases.

In the District's view, the decision not to defer effectively erases the
grievance procedure's contractual tinelines, negating the mutually agreed-upon
grievance procedure tinmelines. If it is the Commission's policy to not defer
to grievance arbitration when there are questions as to whether the grievance
has been tinely processed, the District strongly encourages the Conmmission to
reconsider that limted issue. According to the District, procedural issues
such as tinmeliness are clearly within the arbitrator's jurisdiction, part and
parcel of the procedure agreed-upon by the parties to police the collective
bargai ning agreenment. Alleging that the grievants, Edgell and the Association,
waited too long to file the grievance, the Respondent argues that the grievance

2/ Dec. No. 19314-B (WERC, 6/83)
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shoul d be deened wai ved.

The District bolsters its argunent that the Examiner erred by two sub-
argunents. It suggests that the collective bargaining agreenent clearly
addresses itself to the dispute. Because there is no dispute as to the
exi stence of the collective bargaining agreement and there is no dispute that
the collective bargaining agreement contains a binding arbitration clause, the
District maintains that the dispute is anenable to grievance arbitration.
Moreover, it does not involve inportant issues of |aw or policy.

Wth respect to the nerits, Respondent asserts that the Association has
failed to prove a Section 111.70(3)(a)4 violation by the District. Because the
District has already bargained the right to adopt reasonable work rules, its
decision to substitute sick leave for paid holidays was not, and is not, a
Section 111.70(3)(a)4 violation. The Respondent District argues that the
managenment rights clause clearly and unm stakably pernmts the District to
unilaterally adopt a work rule to this effect and constitutes an express waiver
by the Association of its right to bargaining over reasonable work rules and
policies. The waiver, in the District's opinion, is clear and unm st akabl e.

According to the District, its treatment of the grievant Edgell was
consistent with a practice that the District had followed, wthout objection
from the Union, for over three years. Pointing out that the Association's

wi tness acknow edged that the practice was in place during the last three
school vyears, the District suggests that if the Association was unhappy wth
the practice, it could have dealt with it at the bargaining table but chose not
to do so.

The Respondent subnits that the right to holiday pay is a creature of
contract which does not exist as a matter of |aw The reasonabl eness of a
specific work rule is just such a contractual issue which is appropriately

before a grievance arbitrator and not the Conm ssion. If the Exam ner finds
for the Association, she wll render neaningless a clear and unequivocal
provision of the collective bargaining agreenment, the reservation of
managerment's right to adopt reasonable work rules. This is contrary to the

parties' intent and to MERA

The District urges the Examner to find that the past practice controls
and that the Association's failure to file a grievance within the past three
years results in waiver on the Association's part. Failure by the Association
to file a grievance may be construed as acceptance of the past practice. There
was, it alleges, mutual acceptance of a practice which had been in existence
for the past three years. The untinmely challenge by the Association nust be
rej ected.

Associ ation's Reply

Inits reply, the Association argues that the Exam ner correctly asserted
the Commission's jurisdiction to hear the nerits of the conplaint. According
to the Association, the decision in Brown County, supra, is inapposite to this
case. The enployer in Brown County did not refuse to relinquish procedural
defenses to the grievance. Secondly, the Examiner cannot be fairly
characterized as relying on the Commission's "dicta"” in refusing to defer. The
core of the Commssion's |ong-standing deferral policy is to defer where there
is a "high probability" that grievance arbitration would fully resolve the
refusal to bargain claim Consistent wth numerous decisions of the
Conmi ssi on, the Exam ner appropriately concluded that the Respondent District's
refusal to renounce objections to procedural arbitrability reduced the
likelihood of a decision on the nerits. Assertion of jurisdiction is
appropriate under the circunstances.
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The Association nmaintains that if the District's position were to
prevail, the parties could be put to the expense of litigating the case before
an arbitrator, only to have it dismssed as untinely. The Conpl ai nant woul d
then have to seek redress under the Comm ssion's pendent jurisdiction on the
refusal to bargain claim This would result in an unnecessary hearing before
and arbitrator resulting in wasteful and inefficient expenditures of resources
for all parties involved. It would be bad public policy.

Wth respect to the District's contention that it has the right to adopt
reasonabl e work rules, the Conplainant Association contends that this argunent
was advanced and rejected by the Commission in St. Croix Falls School District.
3/

The Association disputes the District's contention that the Association
was aware of the Respondent's unilateral policy prior to discovering Edgell's
situation. According to the Association, the District failed to promrulgate the
policy in witing, failed to explain this policy orally to all the nenber of
the bargaining team failed to distribute the alleged policy on a regul ar basis
to new enployes and no officer of the Association was aware of the District's
subtle dimnution of paid holidays and snow days until edgell reported his
situation to @nderson in January of 1993. It maintains that it acted pronptly
upon di scovering the surreptitious manner in which the District dimnished the
contractual paid holiday provision.

Based upon the argunents set forth herein, the Association seeks an order
whi ch appropriately remedi es Respondent's illegal conduct.

District's Reply

The Respondent District takes issue with the Association's contention
that Edgell was away from his classroom during nost of Decenber and a portion
of January of the 1992-1993 school year, having little or no contact wth
admnistrators or with fellow bargaining unit nenbers during this tinmne. It
stresses that Edgell worked all nine work days schedul ed after Decenber 11 and
17 of 20 scheduled work days in January. According to the District, when
deduction from sick | eave was nade, Edgell was rmade aware of that deduction in
Decenber, and pursuant to the terns of the collective bargaining agreenent, it
was up to Edgell to submt the grievance in witing within fifteen days of the
time he becane aware of it.

In response to Association argunents that nanagenent's decision to enact
a policy or work rule is not a valid basis for altering the status quo because
managenent is linmted by specific and express terns of the contract citing St.
Croix Falls School District, supra., Respondent District states that this
decision is being appealed and that it is distinguishable fromthe instant case
because St. Croix Falls concerned a unilateral change in work rules during a
contract hiatus while there is a contract in place in the instant case.

Noting that the instant case is a contract situation and that there has
been no change in "practice", the D strict insists that there has been no
change in the status quo for over three years. In response to Association
assertions that” the District was obligated to notify and bargain with the
Associ ation before inplenenting its "policy", the D strict argues that it had
no obligation to notify the Association because it had already bargained the
right to adopt reasonable work rules. In the Respondent's view, the

3/ Dec. No. 27215-B, 27215-D (WERC, 7/93).
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Association waived its right to bargain over reasonable work rules and
polici es. The Respondent contends that its sick leave wuse verification
process, which requires the signature of sick |eave users confirns that the
bargaining unit nmenbers knew or should have known how holidays/inclenent
weat her days were being treated.

In answer to the Association's argument that Article 111, Section C of
the collective bargaining agreenent "nakes no nention whatsoever of any
possible |eave substitution,” Respondent clainms that the absence of any
specific prohibition on substitution in Article Il or elsewhere in the contract
allows the District to unilaterally adopt work rules. If the Association had

wanted to restrict managenent's rights in this area, it should have negoti ated
a "no substitution" provision at the bargaining table.

Noting that the |eave cards have been used by the District for twenty
years, the District disputes Association contentions that the |eave cards are
too conplicated. The Association's contention that its menbers do not know
that a specific date is a holiday clearly lacks credibility.

I nsofar as Association argunents regarding the uneven application of
District policy are concerned, the Respondent asserts that for at |east three

years the practice has been uniformy applied. It clains that bargaining unit
menbers had the opportunity to discover the practice, understand it and protest
it if they did not agree. The District's practice, it avers, was open,
not ori ous, and understood. In this vein, it suggests that the only rational

reason for the Association's inaction is that its nenbers understood what was
bei ng done and acqui esced.

Claimng that Edgell was made aware of the substitution in Decenber of
1992, the Respondent argues that the 15-day period of Step 1 of the grievance
procedure ran out long before the Union filed its grievance and that the
grievance should be deenmed wai ved.

The District requests deferral or dismssal of the instant conplaint.
DI SCUSSI ON:

Deferring the daimto Gievance Arbitration

Because the Respondent has reiterated its objections to the Examiner's
refusal to defer the instant dispute to the parties' grievance arbitration
process, it is necessary to address this issue prior to proceeding with the

nerits. Respondent District is correct in noting the Conmssion's strong
preference for deferring to the parties agreed-upon contractual grievance-
arbitrati on mechani snms. 4/ In nost cases alleging Section 111.70(3)(a)(5)

breach of contract allegations, the Commi ssion has refused to take jurisdiction
where there is a final and binding arbitration procedure in existence and where
the conplainant has failed to exhaust the parties' contractual grievance and
arbitration procedures. As t he District has not ed, wher e a
Section 111.70(3)(a)5 violation has been alleged the sole exceptions to
deferral have been waiver of the arbitration procedure by both parties or a
showing that the union has been frustrated in its attenpts to utilize the

4/ Joint School District No. 1., Cty of Geen Bay, et al., Dec. No. 16753-
A B (WERC 12/79); Board of School Drectors of MIwaukee, Dec. No.
15825-B, C (WERC, 6/79); Oostburg Joint School D strict, Dec. No. 11196-A,
B (WERC, 12/72).
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grievance arbitration procedures. 5/

The Commission's policy favoring deferral wthin the context of
Section 111.70(3)(a)5 allegations is inherently reasonable because the
underlying issue for resolution is contractual in nature and best left to an
arbitrator when grievance arbitration is available. Such has not been the case
where Section 111.70(3)(a)4 statutory violations are alleged. The Commi ssion
has been slightly nore circunspect in its deferral policy. Only where there is
a high probability that grievance arbitration would fully resolve an unl awful
uni l ateral change claim alleged to be a violation of Section 111.70(3)(a)4 as
well as any corresponding Section 111.70(3)(a)5 claim has the Comm ssion found
deferral to be appropriate. 6/

Mor eover the Commission has set forth the following criteria in deciding
whether it is appropriate to exercise its jurisdiction:

(1) the parties nust be wlling to arbitrate and
renounce technical objection which would prevent
a decision on the nerits by the arbitrator;

(2) the collective bargaining agreenent must clearly
address itself to the dispute; and

(3) the dispute nust not involve inportant issues of
| aw or policy. 7/

The Examiner, in evaluating this criteria, has no difficulty concluding that
the second and third criteria are satisfied. However, Respondent District has
not satisfied the first requirement. It has refused to renounce the technical

objection of tinmeliness in making its argunents to the designated arbitrator.
8/ Furthernore, the evidence adduced at hearing suggests that there is a
strong possibility that the grievance currently filed and before an arbitrator
wi Il be disposed of as untinmely with no consideration of the underlying merits
of the dispute.

This Examiner believes that the current status of the Conmission's
deferral policy is that it will not defer allegations of Section 111.70(3)(a)4
statutory violations unless there is a strong likelihood that there will be
consideration of the statutory claimon the nerits. As the Conmi ssion stated
in Brown County, "obviously if Respondent County raises a procedural defense
before the arbitrator, such as untinely grievance filing, the merits of the
di spute would remain unresol ved and subject to subsequent Commi ssion review of

5/ Kenosha Unified School District, Dec. No. 13302-B (WERC, 1/76); and Cty
of South MTwaukee, Dec. No. 13175-B, 13176-B (WERC, 1/76).

6/ Brown County, supra.

7/ Ibid. at p. 13. See also, School District of Sheboygan, Dec. No. 26098-B
(MG I l'igan, 1/90).

8/ Conpare City of Beloit (Fire Dept.), Dec. No.25917-B (Crow ey, 8/89),
aff'd. Dec. No. 25917-C (VERC, 10/89).
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the Examiner's decision on the nerits." 9/ While the unfair |abor practice
issue may be resolved in the arbitral forum wthout Respondent District's
agreenment to waive the tinelines, there would be only a slight probability that
the statutory claimwll ever be considered on its nerits by the arbitrator.
Accordingly, because the Conplainant has alleged a Section 111.70(3)(a)4
statutory violation and the District has not renounced technical objections as
to the timeliness of the grievance, and there is a strong |likelihood that the
nerits of the grievance will not be addressed in the arbitral forum deferral
i's inappropriate under the circunstances.

Merits

Any determination of the merits of the instant allegation nust start with
the premse that there was a collective bargaining agreenent in effect for the
entire period in which the Respondent is alleged to have made the unil ateral
change. The law is relatively clear regarding such action under this
ci rcumst ance. CGenerally, a nunicipal enployer has a duty to bargain
collectively with the representative of its enployes with respect to nandatory
subj ects of bargaining during the term of the existing collective bargaining
agreenent, except as to those matter which are enbodied in the provisions of
said agreenment, or where bargaining on such matters has been clearly and
unm st akenly wai ved. 10/

The Association contends and the District does not seriously dispute in
its briefs that eligibility for holiday pay is a mandatory subject of
bar gai ni ng. Because eligibility for holiday pay so clearly deals prinmarily
with conpensation and benefits to bargaining unit nenbers, that is, wages and
conditions of enploynent, it is concluded that it is a nmandatory subject of
bar gai ni ng. The more difficult question to answer is whether Respondent
District satisfied its obligation to bargain over this nandatory subject during
negoti ati ons such that contractual waiver exists.

It is undisputed that the parties amended their collective bargaining
agreenent by specifically including Article MI., Section C into the
agreenent .

They clearly negoti ated over the subject of holiday pay. Mreover, it is noted
that the collective bargaining agreenent also contains provisions relating to
| eave and extended |eave, Article 11l1., Sections C., D, And E, and a
management rights provision, Article XV, which provides that managenent
possesses all managenent rights except to the extent as abridged, delegated or
nodi fied by provisions of the collective bargaining agreement including the

9/ Brown County at p. 13.

10/ Hartford Joint School District, No. 1, Dec. No. 27411-A (Jones, 4/93);
Cty of Richland Center, Dec. No. 22912-A (Schiavoni, 1/86), aff'd, Dec.
No. 22912-B (WERC, 8/86); Racine Unified School District, Dec. No. 18848-
A (VERC, 6/82).
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right to establish reasonable work rules and schedul es of work.

The Respondent District argues that Conpl ai nant Association contractually
wai ved its right to bargain about work rules limting holiday pay eligibility
when it agreed to the managenent rights |anguage contained in the contract.
The Association in it initial brief states that "the nobst recent round of

bargai ning between the parties, as well as the agreenent achieved by that
bar gai ni ng, should be regarded as the Association's last official word on sick
| eave and paid holidays." The contentions of both parties that various

provisions of the contract control the outcone of the dispute along with the
fact that they expressly negotiated the subject of holiday pay leads to the
i nescapabl e conclusion that the subject of eligibility for holiday pay is
included in the parties' collective bargaining agreenent. Eligibility for
hol i day pay is subsuned into the subject of holiday pay. Just because there is
no succinct provision which expressly refers to holiday eligibility in the
agreenent, this is not a basis for finding that this item was not negotiated
and wai ved. 11/

Accordingly, it is concluded that Respondent District had no duty to
bargain with the Conplai nant Association over holiday pay eligibility because
this matter is already addressed in the parties' 1992-1994 agreenment and
contractual waiver applies. The District did not violate Sec. 111.70(3)(a)4,
Stats., and the conplaint is dismissed inits entirety.

Dat ed at Madi son, Wsconsin this 24th day of January, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Mary Jo Schiavoni /s/
Mary Jo Schi avoni, Exam ner

11/ Hartl and School District, at p. 14. See also, Geen Lake County, Dec.
Nos. 23075-B, 27076-B (Roberts, 6/86) aff'd by operation of Taw, Dec.
Nos. 23075-C, 23076-C (WERC, 7/86).
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