STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

CADOTT EDUCATI ON ASSCCI ATI ON,

Conpl ai nant
: Case 17
VS. : No. 49639 MP-2775
: Deci si on No. 27775-C

SCHOCL DI STRICT OF CADOTT COVMUNI TY,

Respondent .
Appear ances:
Ms. Mary E. Pitassi, Associate Counsel, and M. Stephen Pieroni, Staff
Counsel, Wsconsin Education Association Council, P.O Box 8003,

Madi son, W sconsin 53708-8003, on behalf of the Associ ation.

Wld, Rley, Prenn and Ricci, S.C, Attorneys at Law, by M. Stephen L.
Weld, and Ms. Victoria L. Seltun, P.O Box 1030, FEau Jaire,
W sconsi n 54702-1030, on behalf of the District.

CRDER AFFI RM NG AND MODI FYI NG EXAM NER' S
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On January 24, 1994, Exami ner Mary Jo Schiavoni issued Findings of Fact,
Conclusions of Law and Oder in the above matter wherein she concluded that
(1) it was appropriate to assert Conmission jurisdiction over Conplainant's
Sec. 111.70(3)(a)4, St at s. r ef usal to bargain allegations but t hat
(2) Respondent had no duty to bargain wi th Conplainant because the matter in
dispute was addressed in the parties' existing bargaining agreenent. She
t herefore di sm ssed the conpl aint.

Bot h Conpl ai nant and Respondent tinely filed petitions with the Wsconsin
Enpl oyment Rel ati ons Comm ssion seeking review of portions of the Examiner's
decision pursuant to Secs. 111.07(5) and 111.70(4)(a), Stats. The parties
filed witten argunent as to said petitions, the last of which was received
April 4, 1994.

Havi ng considered the matter and being fully advised in the prem ses, the
Conmi ssi on nmakes and i ssues the foll ow ng



ORDER 1/

A Exam ner's Findings of Fact 1 - 13 are affirned.

B Exami ner's Findings of Fact 14 - 16 are set aside and the follow ng

Findingé of Fact are made:

14. Because Respondent District will not waive its
objection to the procedural arbitrability of the
Edgel | grievance, it is not highly probable that

1/

Pursuant to Sec. 227.48(2), Stats., the Conmm ssion hereby notifies the
parties that a petition for judicial review namng the Conm ssion as
Respondent, may be filed by following the procedures set forth in
Sec. 227.53, Stats.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter

(a) Proceedings for review shall be instituted by serving a
petition therefor personally or by certified nmail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49,
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane County if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sane decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

Cont i nued
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subm ssi on of t he Edgel | gri evance to
arbitration woul d result in an awar d
interpreting the 1992-1994 contract in a manner
whi ch woul d fully resol ve Conpl ai nant
Association's claim that Respondent District
violated Sec. 111.70(3)(a)4, Stats. by docking
enployes a sick leave day in lieu of holiday

pay.

15. The parties' 1992-1994 contract addresses the
subj ect of holiday pay.

C. Exam ner's Conclusions of Law 1 and 2 are set aside and the
foll owi ng Concl usi ons of Law are nade:
1. Because it is not highly probable that
submi ssi on of t he Edgel | gri evance to
arbitration would result in an award which woul d
fully resol ve Conpl ai nant Associ ation's

Sec. 111.70(3)(a)4, Stats. claim it is not
appropriate for the Commssion to defer to the

parties' 1992- 1994 cont ract ual grievance
arbitration procedure for resolution of the
i ssues of cont ract ual construction and

interpretation related to that clained violation
of Sec. 111.70(3)(a)4, Stats.

1/

Not e:

Cont i nued

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actual

recei pt by the Court and placenent in the mail to the Conmi ssion.

2. Because the subject of holiday pay is addressed
in the parties' 1992-1994 contract, the parties
to the 1992-1994 contract have no statutory
obligation to bargain with each other over the
issue of holiday pay during the term of the
1992-1994 contract. Thus, the Respondent
District's conduct is not viol ative of
Secs. 111.70(3)(a)4 or 1, Stats.

D. Examner's Order is affirned.

G ven under our hands and seal at the Cty of
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Madi son, W sconsin this 23rd day of June, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COW SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner
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CADOIT SCHOOL DI STRI CT

MVEMORANDUM ACCOVPANYI NG
ORDER AFFI RM NG AND MODI FYI NG EXAM NER' S
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

BACKGRCUND

Conpl ai nant Associ ati on asserts Respondent District vi ol at ed

Secs. 111.70(3)(a)4 and 1, Stats. by wunilaterally inposing eligibility

requi renents for receipt of holiday pay during the parties' 1992-1994 contract.

More specifically, Conplainant Association contends that enployes are entitled

to holiday pay under the follow ng provision without regard to whether they
wor ked the days imediately prior to and after the holiday

C Paid holidays in the school calendar wll be
Menori al Day, Thanksgiving and Labor Day.

Conpl ai nant Association also filed a contractual grievance alleging
violation of contract as to the holiday pay issue which was pending before an
arbitrator when the conplaint was filed.

Respondent District noved to defer the conplaint to grievance arbitration
but was unwilling to waive its objection that the grievance was untinely fil ed.

THE EXAM NER S DECI SI ON

The Exami ner held in pertinent part

The Commission's policy favoring deferral wthin
the context of Section 111.70(3)(a)5 allegations is
i nherently reasonabl e because the underlying issue for
resolution is contractual in nature and best left to an
arbitrator when grievance arbitration is available.
Such has not been the case where Section 111.70(3)(a)4
statutory violations are alleged. The Conmi ssion has
been slightly nmore circunspect in its deferral policy.

Only where there is a high probability that grievance
arbitration would fully resolve an unlawful unilateral
change claim alleged to be a violation of
Section 111.70(3)(a)4 as well as any corresponding
Section 111.70(3)(a)5 claim has the Comm ssion found
deferral to be appropriate. 6/

6/ Brown County, supra.

Moreover the Commssion has set forth the
following criteria in deciding whether it is
appropriate to exercise its jurisdiction:

(1) the parties nust be wlling to
arbitrate and renounce technical
objection which would prevent a
decision on the nmerits by the

-5- No. 27775-C



arbitrator;

(2) the collective bargaining agreenent
must clearly address itself to the
di spute; and

(3) t he di spute nmust not i nvol ve
i nport ant i ssues of | aw or
policy. 7/
The Examiner, in evaluating this criteria, has no
difficulty <concluding that the second and third
criteria are satisfied. However, Respondent District
has not satisfied the first requirenent. It has

refused to renounce the technical objection of
tinmeliness in making its argunents to the designated
arbitrator. 8/ Further-nore, the evidence adduced at
heari ng suggests that there is a strong possibility
that the grievance currently filed and before an
arbitrator will be disposed of as untinely with no
consi deration of the underlying nmerits of the dispute.

This Examiner believes that the current status
of the Comm ssion's deferral policy is that it will not
defer allegations of Section 111.70(3)(a)4 statutory
violations unless there is a strong |ikelihood that
there will be consideration of the statutory claim on
the nerits. As the Conm ssion stated in Brown County,
"obviously if Respondent County raises a procedural
defense before the arbitrator, such as untinely
grievance filing, the merits of the dispute would
remai n unresol ved and subject to subsequent Conmm ssion
review of the Examiner's decision on the nerits." 9/
Wil e the

7/ Ibid. at p. 13. See also, School District of
Sheboygan, Dec. No. 26098-B (MG ITigan, 1790).

8/ Conpare City of Beloit (Fire Dept.), Dec.
No. 25917-B (Crowley, 8/89), aff'd. (sic) Dec.
No. 25917-C (WERC, 10/89).

9/ Brown County at p. 13.

unfair labor practice issue may be resolved in the
arbitral forum without Respondent District's agreenent
to waive the tinelines, there would be only a slight
probability that the statutory claim wll ever be
considered on its merits by the arbitrator.
Accordingly, because the Conplainant has alleged a
Section 111.70(3)(a)4 statutory violation and the
District has not renounced technical objections as to
the tineliness of the grievance, and there is a strong
likelihood that the nerits of the grievance will not be
addressed in the arbitral forum deferral s
i nappropriate under the circunstances.
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Merits

Any determination of the nerits of the instant
al l egation nmust start with the premse that there was a
collective bargaining agreenent in effect for the
entire period in which the Respondent is alleged to
have nmade the unilateral change. The lawis relatively
clear regarding such action under this circunstance.
Cenerally, a nunicipal enployer has a duty to bargain
collectively with the representative of its enployes
with respect to mandatory subjects of bargaining during
the term of the existing collective bargaining
agreenment, except as to those matter (sic) which are
enbodied in the provisions of said agreenent, or where
bar gai ni ng on such matters been clearly and
unm st akenly wai ved. 10/

The Association contends and the District does
not seriously dispute in its briefs that eligibility
for holiday pay is a nmandatory subject of bargaining.
Because eligibility for holiday pay so clearly deals
primarily with conpensation and benefits to bargaining
unit rmenbers, that s, wages and conditions of
enpl oynent, it is concluded that it is a nandatory
subj ect of bargaining. The nore difficult question to
answer is whether Respondent District satisfied its
obligation to bargain over this nmandatory subject
during negotiations such that contractual waiver
exi sts.

10/ Hartford Joint School District, No. 1, Dec.
No. 27411-A (Jones, 4/93); Cty of R chland

Center, Dec. No. 22912-A (Schiavoni, 1/ 86),
aff"d, Dec. No. 22912-B (WERC, 8/86); Racine
Uni fied School District, Dec. No. 18848-A (VERC,
6/82).

It is undisputed that the parties anended their
col l ective bar gai ni ng agr eenment by specifically
including Article VII., Section C. into the agreenent.

They clearly negotiated over the subject of holiday
pay. Moreover, it is noted that the collective
bar gai ni ng agreenent al so contains provisions relating
to | eave and extended | eave, Article IlIl., Sections C.,
D., And (sic) E., and a managenent rights provision,
Article XV, which provides that nanagenment possesses
all managenent rights except to the extent as abridged,
del egated or nodified by provisions of the collective
bargai ni ng agreenment including the right to establish
reasonabl e work rul es and schedul es of work.

The Respondent District argues that Conplai nant
Association contractually waived its right to bargain
about work rules limting holiday pay eligibility when
it agreed to the nanagenent rights |anguage contained
in the contract. The Association in it (sic) initial
brief states that "the nost recent round of bargaining
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between the parties, as well as the agreenment achi eved
by that bargaining, should be regarded as the Associ-
ation's last official word on sick leave and paid
hol i days. " The contentions of both parties that
vari ous provisions of the contract control the outcone
of the dispute along with the fact that they expressly
negotiated the subject of holiday pay leads to the
i nescapabl e conclusion that the subject of eligibility
for holiday pay is included in the parties' collective
bar gai ni ng agr eenent. Eligibility for holiday pay is
subsuned into the subject of holiday pay. Just because
there is no succinct provision which expressly refers
to holiday eligibility in the agreenment, this is not a
basis for finding that this itemwas not negotiated and
wai ved. 11/

Accordingly, it is concluded that Respondent
District had no duty to bargain with the Conplai nant
Associ ation over holiday pay eligibility because this
matter is already addressed in the parties' 1992-1994
agreenment and contractual waiver applies. The District
did not violate Sec. 111.70(3)(a)4, Stats., and the
conplaint is dismissed inits entirety.

11/ Hartl and School District, at p. 14. See al so,
Green Lake County, Dec. Nos. 23075-B, 27076-B
(Roberts, 6/86) aff'd by operation of law, (sic)
Dec. Nos. 23075-C, 23076-C (sic) (WERC, 7/86).

POSI TI ONS OF THE PARTI ES

The District

The District contends the Examiner erred by asserting Conm ssion
jurisdiction over Conplainant's refusal to bargain claim The District argues
the Exam ner should have deferred the refusal to bargain allegation to the
parties' contractual grievance arbitration procedure. The District clains
deferral was appropriate even though it was unwilling to renounce its objection
that the Association's breach of contract grievance was untinely.

The District argues that it is contrary to sound |[abor-managenent
relations to require renunciation of a tineliness defense as a condition of
deferral . It asserts the Exanminer's decision not to defer effectively erases
the parties' contractual agreenent as to the tinelines for filing grievances.

The District urges the Commission to alter its existing deferral policy
so as to allow retention of tinmeliness defenses. It asserts the Conm ssion
should conclude the Association gave up its right to pursue statutory
violations in a prohibited practice forumwhen it agreed to a final and binding
arbitration provision. The District contends the existing Comm ssion deferral
policy guarantees a hearing on the nerits even where a grievance is untinely
filed.

Shoul d the Comm ssion conclude the Examiner's resolution of the deferral
i ssue was correct, the District urges the Commission to affirm the Exam ner's
dismssal of the nerits of Conplainant's refusal to bargain allegation. In
this regard, Respondent argues the Association waived its right to bargain over
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the holiday pay eligibility issue. The District contends that prior to
bargai ning the 1992-1994 contract, the Association knew or should have known
the District's holiday pay practice included eligibility requirenments. When
the Association could have but did not propose nodification of the District's
eligibility practice when it successfully sought inclusion of three paid
holidays in the 1992-1994 contract, the District argues the Association waived
its right to bargain over existing eligibility practices for the duration of
the contract.

The District further asserts that its conduct was consistent with its
contractual right to establish reasonable work rules. It argues that its
eligibility requirements qualify as a reasonable work rule which confirns
existing practice and does not conflict with any other existing contract
provi si on.

Gven the foregoing, the District asks the Conmssion to affirm the
Exami ner's dismi ssal of the conplaint.

The Associ ati on

The Association urges the Conmission to affirm the Examiner's decision
not to defer the refusal to bargain conplaint to the grievance arbitration
process. It argues the District is wongly relying upon doctrines applicable
to breach of contract conplaint allegations.

Appl yi ng deferral standards applicable to refusal to bargain allegations,
the Association contends the District has failed to establish that any of three
requi site deferral standards are met. As correctly determ ned by the Exam ner,
the District is unwilling to renounce procedural objections which would allow
the contractual issue raised by the grievance to be resolved on its merits.
Secondly, the Association asserts the collective bargai ning agreenment does not
address the eligibility dispute and will not provide an adequate renedy for all
af fected enpl oyes. Thirdly, the Association contends inportant issues of |aw
and policy are present in this case given Respondent's effort to reverse
exi sting Comm ssion policy.

Turning to the merits of the refusal to bargain issue, the Association
argues the Exam ner erred by concluding the Association had waived the right to
bargain over the holiday pay issue. The Association asserts it did not know
about the District's eligibility policy and thus could hardly have been
expected to bargain over sane. A finding of waiver by inaction requires a
showi ng that the Association had clear notice of the District policy and failed
to take advantage of a resultant opportunity to bargain. Here, the Association
was never notified and too few enployes were affected for know edge to be
i nputed to the Association.

The Associ ation contends that if the Exam ner is affirnmed, enployers will
be able to obliterate bargained contractual rights through inposition of
nmanagement policy. Citing St. Coix Falls School District, Dec. No. 27215-D
(WERC, 7/93) aff'd Dec. No. 93 Cv 301 (Cr.C. Polk, 2/94), appeal pending, the
Association urges the Conmission to confirm that the contractual nanagenent
right to establish reasonable work rules cannot be used to negate existing
contractual rights.

DI SCUSSI ON

The Deferral |ssue
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In Brown County, Dec. No. 19314-B (VWERC, 6/83) the Conmi ssion discussed

t he deferral

principals which are dispositive here as foll ows:

The Commission has previously stated that
Sec. 111.70(3)(a)4 refusal to bargain allegations will
be deferred to the contract grievance arbitration forum
in appropriate cases 6/ in which the Respondent objects
to the Conmi ssion exercise of jurisdiction in the

6/ Menononi e Schools, 16724-B (1/81) at 5-6. See
al so MTwaukee Schools, 11330-B (6/73) at 17.

matter. 7/ Such deferral advances the statutory
purpose of encouraging voluntary agreenments 8/ by not
under-cutting the nethod of dispute resolution agreed
upon by the parties in their collective bargaining
agr eenent . | ndeed, if the Commssion were to
indiscrimnately hear and decide every claim that a
party's alleged deviation from a contractually
specified standard is an unlawful wunilateral change
refusal to bargain, it would underm ne the Conm ssion's
| ongstanding policy of ordinarily refusing to exercise
its Sec. 111.70(3)(a)5, Stats., jurisdiction absent
exhaustion of contractual grievance procedures.

In sum because Respondent has consistently
urged VERC deferral of the disputed claim of unlawful
uni |l ateral change in overtime assignnent procedures to
the contract grievance arbitration procedure and
because there is a substantial probability that
subm ssion of the nerits of that dispute to that
arbitral forum will resolve the claimin a nmanner not
repugnant to MERA, deferral is appropriate in this
aspect of the case. 9/ (enphasis in original)

7/ Conpare with the statements referenced in the
precedi ng footnote cases in which the Conmm ssion
was not urged to defer and did not do so: e.
Ni col et Union H gh School, 12073-C (10/75).

8/ Section 111.70(6), Declaration of Policy.

9/ By contrast, it was appropriate that the
Exam ner reached the nerits of the other refusal
to bargain allegations in the case rather than
def erri ng. For those allegations required a
bargaining unit clarification determ nation and
i nvol ved a request for an order that Respondent
County bargain wth Conplainant about special

deputi es' wages, hours and conditions of
enpl oynent . Such represent-ation issues and
remedies would be, in our view sufficiently

-10-
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less likely to be resolved conpat-ibly with MERA
in an arbitration proceeding to warrant non-
deferral. Representation issues and bargaining
orders are nuch less the grist of the arbitral
mll than the clained change in overtinme policy
di scussed above. Hence, we do not disturb the
Exami ner's resolution of these other issues and
woul d not have deferred these natters even if
they had been the subject of a petition for
revi ew herein.

Qovi ousl y, i f Respondent County raises a
procedural defense before the arbitrator, such as
untinmely grievance filing, the nerits of the dispute
would remain unresolved and subject to subsequent
Commi ssion review of the Examner's decision on the

nerits. For, the Comm ssion's discretionary decision
to defer -- for probable resolution via contractual
procedures -- alleged non-contractual violations of the

Statutes it enforces ought not and does not preclude
the Conm ssion from fully adjudicating such clains if
they are not resolved on the nerits in a fair and
tinely fashion and in a nmanner not repugnant to the
Act. 10/ (enphasis added)

10/ M | waukee El ks, 7753 (10/66); M I|waukee School s
(Wsata), 10663-A (3/72); MIwaukee Schools,
11330-B (6/73).

Here, because the District refuses to waive its tineliness defense, our holding
in Brown County renders deferral inappropriate. Thus, we have affirmed the
Exam ner's denial of the District's deferral notion.

The District invites us to abandon Brown County and to conclude that
deferral is appropriate even if the arbitrator never addresses the question of
whet her enpl oyer conduct is consistent with or violates existing substantive
contractual provisions. We decline the District's invitation. W have the
statutory jurisdiction and obligation to decide Sec. 111.70(3)(a)4 conplaints
that enployer conduct during a contract breached the enployer's duty to
bar gai n. When an enpl oyer defends against such allegations by alleging that
exi sting contractual provisions establish that it has nmet its duty to bargain,
interpretation of said contract provisions has the potential to resolve the
merits of the refusal to bargain conplaint. Thus, where grievance arbitration
is available to interpret the critical contract provisions and it is otherw se
appropriate, we allow deferral of the dispute to the parties' contractual
di spute resolution mechanism However, consistent wth our overriding
statutory jurisdiction and obligation, even where we defer we retain
jurisdiction over the conplaint so that all are assured the nerits of the
statutory claimcan be resolved if deferral does not produce a fair and tinely
resolution which is consistent with the Munici pal Enpl oynment Rel ations Act.

As the foregoing indicates, it is the interpretation of the substantive
contract provisions by a grievance arbitrator which gives deferral its utility.
Absent such an interpretation, the nerits of the enployer's defense to the
refusal to bargain conplaint remain unresolved. Deferral is of no val ue unless
interpretation of the substantive provisions occurs. Thus, we will not defer
where, as here, the procedural defense of tineliness makes it specul ative that
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the interpretation of the holiday and any other relevant contractual clauses
will occur.

Refusal to Bargain

As correctly recited by the Examiner, a nunicipal enployer's duty to
bargain during the term of a contract extends to all mandatory subjects of
bar gai ni ng except those which are covered by the contract or as to which the
union has waived its right to bargain through bargaining history or specific
contract | anguage.

In our view, the analytical focal point in this case is not the issue of
wai ver but rather the question of whether enploye eligibility for holiday pay
is a matter already covered by the contract. In this regard, we find the
analysis in Janesville Schools, Dec. No. 15590-A (Davis, 1/78) aff'd by
operation of law (VWERC, 2/78) to be on point.

In Janesville a dispute arose during the contract to whether the enpl oyer
was obligated to bargain over the right of an enploye to accrued vacation
benefits upon term nation. The Exam ner hel d:

The Examiner finds it unnecessary to determ ne
whet her the issue in question is a mandatory subject of
bargai ning because it is concluded that the parties'
col I ective bargai ning agreement does in fact enbody the
subject of a term nating enploye's vacation rights or
the lack thereof. Al'though the record clearly
indicates that the parties have never specifically
di scussed said subject, they have bargai ned a vacation
clause which, in <conjunction wth other possibly
rel evant contractual provisions, conpletely defines an
enploye's rights or lack thereof to vacation benefits.

Al t hough the bargai ning agreenment does not explicitly
focus upon a termnating enploye's right to accrued
vacation benefits or a nyriad of other potential
vacation issues which could arise during the term of
the agreenent, its ternms and provisions are nonet hel ess
capabl e of resolving all such issues. To conclude that
the bargaining agreement is silent on the subject
because it does not explicitly focus upon said issue
would be to ignore the fact that a contract cannot
possibly deal specifically with all the potential
problems which are generated in an enployer-enploye
relationship. Yet, despite the fact that it cannot be
all-inclusive, the bargaining agreenment is capable,
through interpretation, of defining the parties' rights
in virtually all areas including that at issue herein.

Having therefore concluded that the subject of the
vacation rights of terminating enployes is in fact
enbodied in the existing bargaining agreenent, it is
concluded that Respondents do not have a duty to
bargain with respect thereto.

In reaching the foregoing conclusion and
resolving the statutory issue raised by the conplaint,
it has not been necessary for the Examiner to define
what contractual rights, if any, an enploye has to
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accrued vacation benefits upon term nation. Gven the
absence of any evidence that the parties w shed to have
that contractual question resolved in the instant
proceeding, this question will remain potential grist
for the arbitral mll.

Appl yi ng Janesville here, we conclude that the existing contract defines
enpl oyes' rights to holiday pay. Al'though the parties did not specifically
discuss the eligibility issue at the heart of the instant dispute, they do have
a holiday pay provision. That provision, when read in conjunction with the
rest of the contract, defines enployes' holiday pay rights. As was true in
Janesville, that conclusion ends the inquiry we need to nake to resolve the
duty to bargain issue. The parties have bargained on holiday pay and are not
obligated to bargain further on the issue. The scope of the parties' rights
under their bargain need not be defined here and are appropriately left to the
grievance arbitration process. 2/

Gven the foregoing, we have affirned the Exami ner's dismssal of the
conpl ai nt.
Dated at Madi son, Wsconsin this 23rd day of June, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner

2/ W note that if Conplainant had filed a statutory breach of contract
claim over the holiday pay issue, we also would have concl uded that the
contractual grievance arbitration process was the appropriate forum for
definition of the parties' respective holiday pay rights. See generally
Monona Grove School District, Dec. No. 22414 (WERC, 3/85) at p. 6.
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