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: Case 110
VS. : No. 48911 MP-2704
: Deci sion No. 27779-A
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vs. : No. 49116 MP-2721
: Deci sion No. 27780-A
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Appear ances:
M. Thonmas Larsen, Staff Representative, Wsconsin Council 40, AFSCME,
AFL-CIQ 1734 Arrowhead Drive, Beloit, Wsconsin 53511-3808, appearing
on behal f of the Union.
M. Bruce K Patterson, Enployee Relations Consultant, P.O Box 0048,
New Berlin, Wsconsin 53151-0048, appearing on behalf of the Gty.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On March 11, 1993, Local 2537, AFSCME, AFL-CIO filed a conplaint alleging
that the Cty of Beloit had violated various provisions of the Minicipal
Enpl oyment Relations Act by retaliating against bargaining unit enployes
engaging in protected concerted activity. Thereafter, on April 16, 1993, the
Cty of Beloit filed a conplaint alleging that Local 2537, AFSCME, AFL-Cl O had
also violated certain provisions of the Minicipal Enmploynent Relations Act by
failing to conply with the grievance/arbitration procedure in the parties’
collective bargaining agreenent and by filing the aforesaid conplaint
interfering with the CGty's right to exercise certain "powers and
responsibilities for the government in the good order of the nunicipality."
Subsequently, the undersigned was appointed Examiner in the cases and hearing
was schedul ed for Novenber 17 and 18, 1993, in the Beloit Gty Hall, Beloit,
Wsconsin. Both parties filed an Answer in the above cited matters and denied
committing any prohibited practices by

their actions herein. A hearing was conducted by the undersigned on
Novenber 17 and 18, 1993, in the Beloit Cty Hall as noted above. The
aforesaid two conplaints were consolidated for hearing, argunment and decision
wi t hout objection fromthe parties. At the beginning of the hearing the Union
withdrew its conplaint regarding Linda Charbonneau w thout objection from the
Cty. The hearing was transcribed, and the parties conpleted their briefing
schedul e on January 28, 1994.
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The Exam ner, having considered the evidence and argunent of the parties
and being fully advised in the premi ses, makes and files the follow ng Findings
of Fact, Conclusions of Law and Order.

FI NDI NGS OF FACT

1. Local 2537, AFSCME, AFL-CIO, hereinafter referred to as the Union, is
a |l abor organization within the neaning of Section 111.70(1)(h), Stats., and
has its principal place of business at 1734 Arrowhead Drive, Beloit, Wsconsin
53511- 3808.

2. Cty of Beloit, hereinafter referred to as the Cty, is a nunicipal
enpl oyer within the neaning of Sec. 111.70(1)(j), Stats., and has its principal
pl ace of business at 100 State Street, Beloit, Wsconsin 53511.

3. At all times material hereto, the Union has been the exclusive
bargai ning representative of certain enployes of the Gty defined as foll ows:

Al regular full-tine and regular part-tine enployees of
the City of Beloit, including all regular full-tine and
regular part-tine craft enployees (Building, Housing,
Pl unbing, Electrical Oficials), enployed at the Beloit
Gty Hal |, Engi neeri ng Depart ment, Li brary, Heal t h
Departnent, Fire Departnent, Police Departnent, Housing
Authority, and Department of Public Wrks; but excluding
law enforcenent personnel, fire fighters, supervisory,
confidential, professional and casual enployees, and all
enpl oyees of the Departnent of Public Wrks presently
represented by Local #643, AFSCMVE, AFL-Cl O

4. At all tines material to this proceeding, the Union and Gty were
parties to a collective bargaining agreement that governed the wages, hours and
condi tions of enploynent of certain enployes of the Gty as noted above. Said
agreement was in effect from January 1, 1991 through Decenber 31, 1992, and
contained anong its provisions a grievance procedure culmnating in final and
bi nding arbitration. Said agreenent also contained, inter alia, the follow ng
provi si on:
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17.01

5. On or
in the matter of

about

an

ARTI CLE XVI |
LAY- OFF AND RECALL

If the enployer elimnates the nunber of

positi
depart
schedu

ons in any classification and/or
ments or reduces the regularly
led hours of an enployee, t he

foll owi ng procedure shall apply:

a)

b)

d)

e)

f)

9)

June 2,

i nterest

Enpl oyees whose jobs have been
elimnated shall first have the
right to bunp any junior enployee in
their classification, provided they
are qualified and can denonstrate
their ability to do the junior
enpl oyee' s j ob.

Enpl oyees wunable to bunp a junior
enployee in their classification
shall be able to bunmp a junior
enployee in classification in pay
ranges bel ow, provided they are
qualified and can denonstrate their
ability to do the junior enployee's
j ob.

Enpl oyees who exercise their right
to bunp a junior enployee in their
pay range, but in a different
classification, shall be required to
serve a trial period of ten (10)
wor ki ng days in t he j uni or
enpl oyee' s classification

Such junior enployees who have | ost
their positions as a result of a
bump, shal | have the right to
exercise their seniority in the sane
manner as if their job had been
el i m nat ed.

Enpl oyees who are without jobs as a
result of a bunp or a reduction in
the nunber of positions, shall be
notified in witing two (2) weeks
prior to the lay-off and shall be
pl aced on a re-enpl oynent |ist.

Enpl oyees who do not choose to
exercise their bunping rights, shal
also be placed on a re-enploynent
list.

Probati onary enployees do not have
recall rights.

1992 the Union and the City received an award

arbitration between the parties in Case 103,
No. 45306, |NT/ARB-5946 from Arbitrator Frank P. Zeidler, dated June 1, 1992
The Award provided as fol | ows:

The 1991-1992 Col | ective Bargaining Agreenent between
the Cty of Beloi

Fi nal

Ofer

of the

t and the Union should contain the
Uni on.
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6. The final offer of the Union included in part the followi ng itens:

* a proposal that would limt the City's ability to
unilaterally alter the hours of work of enployees,
i ncl udi ng those enpl oyees working in the Aninal Control
Depart nment ;

* a proposal that provided for the reclassification of
Betty Motacek froma Cerk Typist Il to a Secretary in
t he Housing Authority Departnent;

* a proposal that provided for the reclassification of
Theresa Ryan from Animal Control Warden to Humane
Oficer in the Aninal Control Departnent;

* a proposal that provided that enployees working a
5/2-5/3 schedule in the Police Department (Public
Saf ety Technicians) would receive double-tinme for all
hol i days worked as well as receive a mninmm of eight
(8) holidays per year, previously those enployees only

received double tine for six out of the ten listed
hol i days, for the other they only received tine and
one- hal f;

* a proposal to provide that enployees required to
carry a paging device during off-duties hours would
receive fifty cents (50 cents) per hour for each off-
duty hour that the enployee is on-call, previously
enpl oyees required to carry paging devices received
twenty-five cents (25 cents) only for each hour worked,
this proposal primarily effected enployees working in
the Aninal Cont r ol Depart ment and the Housing
Aut hority.

7. The final offer of the Gty included in part the followi ng itens:

* that a new working shift be established for the
Ani mal Control Warden (Theresa Ryan) of 12:30 p.m to
9: 00 p.m Monday through Friday during daylight savings
time and 9:30 aam to 6:00 p.m during non-daylight
savi ngs time;

* that the Custodian Supervisor (Floyd Voss) at the
Bel oit Housing Authority be reduced to Custodi an.

8. On or about August 26, 1992, the Comunity Devel opment Authority of
the Gty of Beloit adopted Budget Revision 2 to its 1992 budget in which it
elimnated the position of custodian supervisor at the Beloit Housing Authority
held at the time by Floyd Voss, and the position of Secretary at the Authority
occupied at the tine by Betty Conklin (Mtacek).

9. On or about Novenber 23, 1992, the Beloit Gty Council acted to
adopt a 1993 budget which provided for the elimnation of two positions
relative to animal control services (Humane Oficers) held at that time by
Theresa Ryan and Val Jean LaFavor and further provided for the contracting out
of said services. Planning for this change began on or before Cctober of 1991,

when Captain Gegory |I. Ferguson of the Beloit Gty Police Departnent began
exploring the possibility of animal control activities being contracted out.
After investigating the nmatter, the Cty Council adopted a resolution on

January 4, 1993 authorizing the Gty to contract with the Rock County Humane
Society for aninal control services. Thereafter, on or about January 18, 1993
the Gty entered into an agreement with the Rock County Hunmane Society to
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perform said services. Although the Cty would still perform sone residual
animal control duties, and the Humane Society would not/could not perform all
of the duties performed by the Humane Officers, the Gty estimated a savings of
$50,833 for 1993 as a result of the change. As part of the aforesaid process,
the City notified the Union on Novenber 24, 1992 of its intent to begin
subcontracting animal control work on January 24, 1993. Also as part of this
process the City notified Ryan and LaFavor on Novenmber 30, 1992 that their
positions would be elimnated as a result of the aforesaid subcontract between
the Gty and the Rock County Humane Society.

10. In acting to adopt a 1993 budget on or about Novenber 23, 1992, the
Beloit Cty Council also elimnated two public safety technician positions
occupi ed by Polly Richards and Bonnie Cosgrove. On or about Novenber 30, 1992,
the Gty served notice of said elimnation on the enployes and the Union. In
said notice, the Cty informed the enployes that they might "wish to consult
Article XVIl of the collective bargaining agreement regarding lay-off and
recall to see what bunmping rights may be available to you," and asked said
enployes to let the City know "at your earliest convenience" if they chose to
exerci se those rights.

11. On or about Decenber 15, 1992, followi ng an interview process, the
Cty notified Polly Richards and Bonni e Cosgrove that they would not be all owed
to exercise bunping rights into positions of housing specialist at the Beloit
Housing Authority. The Gty informed Richards and Cosgrove that the "finding
of the Housing Authority is that you do not neet the '. . . provided they are
qualified . . .' standard" found in Section 17.01 of the agreenent. In
particular, they did not have experience in real estate contracts. The Gty
informed the enployes that they could "still exercise your bunping rights to
bump anot her junior enploye under the terns of Article XVII." Thereafter, by
exerci sing said bunmping rights, Richards bunped into a clerk typist Il position
in the Community Devel opment Departnent and Cosgrove bunped into a cashier
clerk position in the Finance Departnent from which she posted into a
collections clerk position in the same departnent.

12. On or about Decenber 18, 1992, followi ng an interview process, the
Cty advised Theresa Ryan, who was displaced as a Humane Oficer under the
action described in Finding of Fact No. 9 above, that she would not be all owed
to bump into the position of custodian at the Beloit Housing Authority. The
Cty informed Ryan that she did not nmeet the aforesaid "provided they are
qualified" standard found in Section 17.01 and infornmed her that she m ght
still exercise her bunping rights to bunp another junior enployee. Mor e
specifically, the Beloit Housing Authority found that Ryan was unqualified for
the position because she |acked rel evant experience and "understandi ng of real
property mai ntenance/ repair procedures; nor is she experienced with nost of the
power tools typically used at the Authority." The Authority had inforned Ryan
during the interview that the position wasn't really a custodial position, but
nore of a naintenance position. Ryan had admitted during the interview that
what know edge she had in property maintenance/repair procedures and the use of
power tools was gained through watching or assisting her husband around their
horme, not as a result of "hands on" experience.

13. On or about January 8, 1993, following an interview process, the
Cty advised Theresa Ryan that she would not be allowed to bunp into the
position of Inspection Official 1 in the Housing Services Departnent. Again,
the Gty found that Ryan did not neet the necessary qualifications, and
i nfformed her of her right to bunp junior enployes. The City based its decision
on the follow ng: Ryan had no experience or training working with codes and
ordi nances necessary for the position; she had no experience or training in
maki ng property inspections to enforce sane; and there was no correlation in
the principal duties and responsibilities between Ryan's former position as
Humane O ficer and the position she was applying for. Ryan's prior work

No. 27779-A
.5 No. 27780-A



experience did include participation as an animal control officer in "cert"
team inspections where the Cty would go into a property that had many
potential code violations, including animals, with an inspection team including
humane officer, nursing staff and various code enforcenent officials. However,
Ryan had no direct prior experience performng duties required of an |nspection
Oficial.

14. Theresa Ryan is presently enployed as a <custodian in the
Mai nt enance Depart ment.

15. Val Jean LaFavor, the other Humane Oficer affected by the Cty's
action described in Finding of Fact No. 9, also sought to bunp into a custodi an
position at the Beloit Housing Authority. She voluntarily wthdrew from
consideration for that position following an interview because she did not
believe the interview questions "had a lot to do with the custodian job as it
was described in the job description.” Like Theresa Ryan, LaFavor at the tine
of the hearing in this matter was enployed as a custodian in the Mintenance
Depart nent .

16. On or about January 21, 1993, following an interview process, the
Cty advised Karen Range that she would not be allowed to bump into a housing
specialist position at the Beloit Housing Authority. The Authority determ ned
that Range was not qualified for the position and advised her that she could
exerci se her bunping rights to bunp another junior enploye. Range interviewed
for the position because she was going to be bunped from her office coordinator
position at the Water Pollution Control Facility. Wien the person who bunped
her decided they did not want the position and chose to withdraw from the
position, Range went back to her old position but not before interviewi ng for
and accepting another position, library technician. Range had prior experience
working as a secretary for Neighborhood Housing Services of Beloit, a
not-for-profit organization which revitalized housing in Beloit in "run down"
ar eas.

17. The Union filed grievances over Theresa Ryan, Karen Range, Polly
Ri chards and Bonnie Cosgrove's inability to exercise contractual rights to
"bunmp" into other positions due to staff reductions as described in Findings of
Fact Nos. 11 - 13 and 16. The Union also filed grievances over the elimnation
of certain positions as described in Findings of Fact Nos. 8 - 10. The Union
has not processed these grievances to arbitration at any time naterial herein.

18. The action taken by the Comunity Developnent Authority to
elimnate a position of custodian supervisor and a position of secretary was
done to accomopdate a budget shortfall. As noted in Finding of Fact No. 8 the
action was taken by the Authority at a neeting on August 26, 1992. The
Authority took said action because the wage increases granted by the aforesaid
arbitration anard were in excess of those anounts granted the Authority by the
Federal Government necessitating, therefore, budget revisions. The Authority
al so acted because of reduced workload expectations and the |ikelihood of
di m ni shing revenues. The budget revisions were not carried out in retaliation
due to the aforesaid arbitration award.

19. The Gty Council, by adopting the 1993 operating budget, elim nated
two positions relative to animal control services as noted in Finding of Fact

No. 9 above. The Council action followed an extensive examnation of the
guestion of how to provide animal control services to the citizens of Beloit
conducted by Police Captain Gegory |I. Ferguson. The Police Departnent

deci sions surrounding animal control were notivated by a demand from the
community for increased police services in terns of the nunber of patrol
officers on the street. The Departnent sought to find additional funds to put
nore police officers on the street and did not enter into the contract with the
Rock County Humane Society for animal control services in retaliation for the
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i ssuance of the aforesaid arbitrati on award.

20. The elimnation of the two public safety positions was directly
related to the City joining in with a centralized energency dispatch function
(9-1-1) with Rock County. The positions were elimnated and funds reall ocated
as part of an effort by Police Chief Terry Fell to put nore police officers on
the street and to pay for 9-1-1 costs to the County through the adoption of the
Cty's 1993 operating budget. The action was taken as a result of a public
policy determ nation by the Cty Council and was not taken in retaliation due
to the arbitrati on award noted above.

21. The City, in its preparations for the 1993 budget, had severe
fiscal constraints, had a necessity for increased police services and attenpted
to provide the maxi mum anount of service for the dollar to the citizens of
Bel oi t. There was no effort to retaliate against the Union or any of the
bargai ning unit enployes as a result of bargaining or the aforesaid arbitration
deci si on.

22. During bargaining for the 1991-92 collective bargaining agreenent
between the Gty and the Union, the City's representative, Bruce Patterson,
made a statement to the effect that if the Union persisted in the course of
action it was taking to arbitration that the City had no choice but to |ook
into the reduction of the animal control hours. Teresa Ryan, a Humane Oficer
as well as an alternate on the Union's bargai ning team who was participating in
her first bargain, was "concerned" about the inplications of this coment.
Prior to the arbitration, the Union rejected a proposal whereby the Gty agreed
to drop the animal control issue if Ryan would drop her reclass. The proposal
was rejected even though Ryan and the Union knew the issue could "jeopardize
maybe | osi ng hours."

23. Also during bargaining for the aforesaid collective bargaining
agreenent, the Beloit Housing Authority questioned the need for an additional
secretary position if Betty Conklin prevailed in negotiations/arbitration
regarding her reclassification request fromclerk typist Il to secretary. In
response to concerns expressed by Conklin over this matter, Don Johnson and
Barb Stark, nmmnager and housing prograns coordinator for the Authority
respectively, net with her to try to alleviate her concerns. During the course
of said neeting, they inforned Conklin that there was not enough noney in her
budget for a second secretary position, but tried to alleviate concerns that if
the Union prevailed in its reclassification request for Conklin she would "be
out the door." Conklin then called Union President Betty Villal obos to express
her concerns over what was said in the neeting. Villalobos, in turn, took the
Authority representatives' comments as a threat to elimnate Conklin's position
if the Union pursued the reclass in arbitration and conplained to Alen
Tul l efson, City Personnel Manager, regarding same who after looking into it
called the Union back and said "it would not happen again."

Upon the basis of the foregoing Findings of Fact, the Exam ner nakes and
filed the foll ow ng

CONCLUSI ONS OF LAW

1. Because City of Beloit did not discontinue certain positions
described in Findings of Fact Nos. 8, 9, and 10 or not allow certain enployes
to exercise their contractual bunping rights as described in Findings of Fact
Nos. 11 - 13, 15 and 16 in whole or in part in retaliation for the Union
rai sing certain issues regardi ng these enpl oyes as described in Finding of Fact
No. 6 during collective bargaining for a 1991-1992 collective bargaining
agreenment, City of Beloit did not thereby commit prohibited practices within
the nmeaning of Sec. 111.70(3)(a)3, Stats.

2. Cty of Beloit's actions described above did not have a reasonabl e
tendency to interfere with the exercise of rights guaranteed by Sec. 111.70(2),
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Stats., and thus the Gty did not commt prohibited practices within the
nmeani ng of Sec. 111.70(3)(a)l, Stats.

3. Cty of Beloit did not refuse to bargain collectively with the
Union by its actions noted above, and thus the Cty did not commit prohibited
practices within the neaning of Sec. 111.70(3)(a)4, Stats.

4. Because City of Beloit did not violate any collective bargaining
agreenent between the parties or refuse or fail to inplenent the arbitration
award issued by Arbitrator Frank P. Zeidler on June 1, 1992, the Cty did not
conmmt prohibited practices within the neaning of Sec. 111.70(3)(a)5 or
Sec. 111.70(3)(a)7, Stats.

5. Because the Union, Local 2537, AFSCME, AFL-CIO acted within its
rights under the Minicipal Enploynent Relations Act by including Paragraphs 10,
11, 12 and 14 in its Conplaint alleging retaliation by the Cty for not
allowing certain enployees to exercise their contractual bunping rights, Local
2537, AFSCME, AFL-CIO did not thereby commit a prohibited practice within the
nmeani ng of Sec. 111.70(3)(b)4 or Sec. 111.70(1)(a), Stats.

Upon the basis of the foregoing Findings of Fact and Concl usions of Law,
t he Exam ner nakes and issues the foll ow ng

ORDER 1/

IT IS ORDERED that the Complaints filed herein be, and the same hereby
are, dismssed in their entirety.

Dated at Madi son Wsconsin this 25th day of March, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Dennis P. Glligan /s/
Dennis P. MG Iligan, Exam ner

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The commission may authorize a conm ssioner
or exam ner to make findings and orders. Any party in
interest who is dissatisfied with the findings or order
of a commissioner or examiner may file a witten
petition with the commssion as a body to review the
findings or order. If no petition is filed within 20
days fromthe date that a copy of the findings or order
of the commi ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings
or order shall be considered the findings or order of
the conmi ssion as a body unl ess set aside, reversed or

(Continued on foll ow ng page)
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(Footnote 1/ conti nued)

nmodi fied by such conmissioner or examiner wthin such
time. If the findings or order are set aside by the
conmi ssi oner or exam ner the status shall be the sane
as prior to the findings or order set aside. If the
findings or order are reversed or nodified by the
conmi ssioner or examiner the tine for filing petition
with the comm ssion shall run fromthe tine that notice
of such reversal or nodification is mailed to the |ast
known address of the parties in interest. Wthin 45
days after the filing of such petition wth the
conmi ssi on, the commssion shall ei t her affirm
reverse, set aside or nodify such findings or order, in
whole or in part, or direct the taking of additional
testinony. Such action shall be based on a review of
the evidence submitted. If the conmmission is satisfied
that a party in interest has been prejudi ced because of
exceptional delay in the receipt of a copy of any
findings or order it may extend the time another 20
days for filing a petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e. the
date appearing i nmedi ately above the Exam ner's signature).
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CTY CF BELOT

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

The background facts, procedural devel opnent and basic positions taken by
the parties in this case are as stated in the preface and Fi ndings of Fact.

POSI TI ONS OF THE PARTI ES

The Union basically argues that the Cty retaliated against specific
i ndividuals and the Union in general as a result of having lost an Interest
Arbitration case concerning the instant bargaining unit. The Uni on adds that
the Cty has engaged in a pattern of conduct which discrimnated toward
enpl oyes who sought to exercise their rights to engage in protected concerted
activity to inprove their wages, hours and conditions of enploynent. The Union
argues that "it is nore than a coincidence that the only bargaining unit
enpl oyees to face the elimnation of their position were also enployees who
were beneficiaries of provisions of the Interest Arbitration over and above
those received by the nenbership in general." The Union included the
following table in its brief summarizing "the benefit each affected enploye
received and the adverse action taken against themby the CGty":

Ther esa Ryanl ncreased Pager Pay Posi tion Elim nated,
Recl assification Not al |l owed to bunp
Mai nt ai ned Work Hours (twice)

Fl oyd Voss I ncreased Pager Pay, Posi tion Elim nated
Mai ntai n Cust. Supv.
position

Betty (Mbtacek) Recl assi fication Posi tion Elim nated

Conklin

Val Jean LaFavor |ncreased Pager Pay Posi tion Elim nated

Polly Ri chards | ncreased Hol i day Position Elim nated
Conpensati on Not all owed to bunp

Bonni e Cosgrove I ncreased Hol i day Posi tion Elim nated
Conpensati on Not al |l owed to bump

For a remedy, the Union requests that the Conmission find that the actions of
the Gty and its representatives in retaliating against bargaining unit
enpl oyes viol ated certain sections of the Minicipal Enploynment Rel ations Act.

The CGty, on the other hand, rejects the Union's argunment that its
decisions to elimnate certain positions, along wth subsequent actions
relative to enploye layoff and bunping rights, were carried out in such a
manner as to retaliate because of the Union prevailing in an interest
arbitration dispute. The City adds that the record does not support the
Union's claimof threats and
retaliation by the City Council and the Community Devel opnent Authority. To
the contrary, the Cty asserts it acted properly herein based on fiscal
constraints of either the property tax or grant funds provided by the Federal
Covernnent and changi ng service demands and denies committing any prohibited
practi ces. In addition, the City feels that the Union has committed a
prohi bited practice by including allegations of contract violations in its
conplaint without utilizing the grievance/arbitration procedure provided in the
parties' collective bargaining agreenent. For a renmedy, the Gty requests that
the conplaint of the Union be dismssed, and the conplaint filed by the Cty be
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uphel d.
LOCAL 2537, AFSCME, AFL-Cl O COWPLAI NT

The crux of the Union's conplaint is that the City retaliated against
bargaining unit enployes for engaging in protected concerted activity.
Secs. 111.70(3)(a)3 and 1, Stats., are the appropriate MERA provisions under
which to exam ne the Union's allegation of retaliation.

To prevail on its allegation of retaliation under Sec. 111.70(3)(a)3,
Stats., the Union nust establish by a clear and satisfactory preponderance of
the evidence that:

1. Bar gai ning unit enpl oyes engaged in protected |awful concerted

2. The Gty was aware of their protected | awful concerted activity;

3. The City was hostile to their protected |awful concerted activity;
and

4. The Gty elimnated certain positions and did not allow certain

enpl oyes to exercise contractual bunping rights, at least in part,
because of said hostility. 2/

The Union's engaging in collective bargaining with the Cty over the
terns of a 1991-1992 collective bargaining agreenent wherein the Union raised
issues regarding the matters which are covered by the instant conplaint is
| awful concerted activity protected by Sec. 111.70(3)(a)l, Stats. The record
is undisputed that the Gty, through its agents and representatives, was aware
of this lawful concerted activity at all times material herein. Thus, the
Uni on has established the first two elenents of its proof.

The Union cited only two exanples in the record of the City's alleged
hostility to its protected |awful concerted activity: sone conmments nade at
the bargaining table by the Gty's representative, Bruce K Patterson and sone
coments, also during bargaining, nade by representatives of the Beloit Housing
Authority to Betty Conklin over the fate of her position if the Union should
prevail in arbitration over her reclassification request. For the reasons
di scussed bel ow, the Exanminer finds that the record does not support a finding
that the Gty was hostile to the protected |lawful concerted activity of the
Uni on.

Wiile it is true that during bargaining for the 1991-92 collective
bargai ning agreenent, City representative Patterson nmade a coment to the
effect that if the Union persisted in the course of action it was taking and
went to arbitration the Cty would have to look into the possibility of
reducing the animal control hours, it appears the coment was nmade as a nor nal
part of regular bargaining table talk and amidst the usual "give and take" of

negoti ati ons. There is nothing persuasive in the record indicating that the
coment was nmde in hostility toward the Union's exercise of protected
concerted activity. To the contrary, it sinmply reflected the Cty's general

concern for fiscal restraint and for the financial inpact of negotiations.

Li kewi se, the Examiner rejects the Union's reliance on certain coments
made by Housing Authority representatives to Betty Conklin as evidence of
hostility toward the Union's activities. The Exam ner can understand how
Conklin and the Union viewed those statenments as a possible threat. However ,

2/ Muskego-Norway C. S.J.S.D. No. 9 v. WERB, 35 Ws. 2d 540 (1967); Enpl oyment
Rel ations Dept. v. WERC, 122 Ws.2d 132 (1985).
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the record contains nore persuasive evidence that the Housing Authority
representatives were sinply "trying to deal with Betty's frustrations," respond
to her concerns, and "at |east delay her fears that she would . . . be out the
door if this occurred.” 3/ Cbviously it "didn't cone across that way," 4/ but,
in the Examiner's opinion, the City's agents were not acting toward Conklin out
of hostility toward the Union's exercise of any protected concerted activity.
It should be pointed out that the Gty's Personnel Director, when inforned of
these coments, put an imedi ate stop to them

The Union also cites the fact that "it is nore than a coincidence that
the only bargaining unit enployes to face the elimnation of their position
were also enployees who were beneficiaries of provisions of the Interest
Arbitration over and above those received by the nenbership in general." The
Union adds that the Gty conpounded this transgression by failing to allow
certain of these enployes to bunp into positions at the Housing Authority.
This evidence creates an inference that hostility toward the Union's |aw ul
concerted activity played sone role in the Cty's actions. However, on
bal ance, the Examiner is persuaded that this inference is overcone by the
inference to be drawn from evidence that the Cty took the actions conplained
of herein nmerely as a result of fiscal constraints and policy decisions not
related to any hostility toward the Union. In particular, the record is very
clear that the City elimnated the Aninmal Control workers because of a desire
by the Police Department to save noney (the Rock County Humane Society woul d
performroughly the sanme service at a cost savings to the Gty of an estimated
approxi matel y $51, 000.00) and real locate dollars to put nore police officers on
the street. 5/ The recommendation to elimnate the positions cane only after a
lengthy study by the Departnment, 6/ and the officer responsible for its
preparation testified unrebutted that the notivation for contracting out ani nal
control services was not retaliation but sinply econom cs. 7/

Simlarly, the record is also clear that the Cty's elimnation of the
two dispatchers was because of the Cty's switch to a 9-1-1 system and for no
other reason. The Union admits in its brief that the affected enployes "were

the two | east senior of eleven Public Safety Technicians (D spatchers)." And
while it is true that the City would not be elimnating the dispatch functions
until later in the year as alleged by the Union, the Police Departnent acted in

January, 1992 to elimnate the two positions because it was going to |oose
these positions anyway, and it hoped instead to use sone of the nobney in the
budget for dispatch to instead put nore officers on the street. 8/

The issue involving the Housing Authority is a little closer. The
Exam ner can understand how the Union and Betty GConklin interpreted the
Authority's representatives' coments as a threat if the Union continued to
pursue Conklin's reclassification during bargaining/arbitration. However, as
not ed above, the Exami ner feels that said representatives' comrents were nmore a
clunmsy effort to respond to Conklin's fears and concerns than anything el se.
In addition, the record indicates the notivation for elimnating Conklin's

3/ Tr. 11/18/93 at p. 219.
4/ | d.

5/ Tr. 11/18/93 at p. 161.
6/ Tr. 11/17/93 pp 27 - 51.
7/ Tr. 11/17/93 at p. 38.
8/ Tr. 11/18/93 pp. 159- 161.
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secretary position was budgetary and stemmred from reduced federal funding. 9/
Finally, after Union representative Betty Villalobos conmplained to Gty
Per sonnel Manager Al en Tol |l ef son about the Authority's actions she was told "it
woul d not happen again." 10/ Based on the foregoing, the Exam ner finds that
the record does not support a finding that the Beloit Housing Authority
elimnated Betty Conklin's secretary position in retaliation for the Union's
pursuit of a reclassification of her position during bargaining for a new
col I ective bargai ning agreenent.

A question remains over whether the Gty retaliated by not allow ng
certain enployes to exercise their contractual bunping rights. The thrust of
the Union's argunment in this area is directed at the Beloit Housing Authority.

However, the Authority had legitimate business reasons for denying the
requested bunps. 11/ In addition, the Union failed to prove the Authority
acted out of any hostility toward the unsuccessful applicants. Finally several
unsuccessful applicants felt their interviews were fair 12/ while others did
not conplete the interview process. 13/ Finally, all of the unsuccessful
applicants eventually bunmped into other positions with the CGty. For these
reasons, the Exanminer rejects the Union's claimthat the Cty denied the bunps
in question out of hostility toward protected | awful concerted activity.

Based on all of the above, the Exanminer finds that the Union failed to
establish a relationship between its protected |awful concerted activity and
the Gty's actions and that the City commtted no Section 111.70(3)(a)3, Stats.
violations as a result of the actions conplained of.

To establish a violation of Sec. 111.70(3)(a)l, Stats., the Union mnust
prove that the City's actions had a reasonable tendency to interfere with the
exercise of rights guaranteed by Sec. 111.70(2), Stats. 14/ Looking only at
the fact that the CGty's actions fell disproportionately on a nunber of
bargai ning unit menbers who received benefits from the Union's bargaining and
wi nning of the interest arbitration case over and above those received by the

menbership in general, it can be argued that the Gty's action had a reasonable
tendency to interfere with the exercise of rights guaranteed by the aforesaid
statute. However, when those actions are viewed in the context of facts

establishing that the Gty acted for sound budgetary and public policy reasons,
the Examiner finds it reasonable to conclude that the City's actions did not
have a reasonable tendency to interfere with Sec. 111.70(2) rights. Therefore,
it is appropriate to dismss the Union's Sec. 111.70(3)(a)l allegations.

The Union also argues that the City violated Secs. 111.70(3)(a)4, 5 and 7
Stats., by its conduct. However, the Union offered no additional evidence or
argument, except as discussed above, in support of these clains. Ther ef or e,
based on sanme, and the record as a whole, the Exam ner dismisses these
al l egations as wel .

9/ Tr. 11/18/93 pp. 215 and 227.
10/ Tr. 11/17/93 at p. 105.

11/ Gty Ex. No. 1, Section 5, pp. 8-11, Section 6, pp. 2-7, Section 7,
pp. 2-4, Section 8, pp. 5-6, and Section 12. See also the testinony of
Don Johnson Tr. 11/18/93 pp. 229, 232-235, 238-240, 245-248.

12/ Tr. 11/17/93 87-88, 96-97.
13/ Tr. 11/17/93 pp. 61-62.

14/ Beaver Dam United School District, Dec. No. 20283-B (WERC, 5/84).
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Cty of Beloit Conplaint

The Gty filed a conplaint alleging that the Union was engaging in
prohi bited practices within the nmeaning of Sec. 111.70 Stats. by failing to use
the parties' contractual grievance/arbitration procedure to resolve the
di sputes over bunpi ng.

It is well established that the Conm ssion has jurisdiction to adjudicate
cases which allege prohibited practices, even though the facts mght also
support a breach of contract claim which is resolvable through arbitration.
Here, the Union does not allege contract violations except in the context of
its conplaint that the Cty allegedly committed certain prohibited practices by
acting in a retaliatory and discrimnatory way toward certain bargaining unit
nmenber s. The Examiner finds no basis in the record, the Cty's argument or
Sec. 111.70 Stats. for denying the Union this right. Therefore, the Exam ner
finds that the Union did not violate Sec. 111.70(3)(b)4 or Sec. 111.70(1)(a)
(which is nerely definitional) by the Union's filing of a prohibited practice
conpl ai nt herein.

Based on all of the foregoing, and the record as a whole, the Exaniner
finds that the allegations of prohibited practices by the Union and Gty are
without nerit, and the Examiner has disnmissed both conplaints in their
entirety.

Dated at Madi son, Wsconsin this 25th day of March, 1994,

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Dennis P. Glligan /s/
Dennis P. MG Iligan, Exam ner
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