STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

LOCAL 2537, AFSCME, AFL-CI O

Conpl ai nant,
: Case 110
VS. : No. 48911 MP-2704
: Deci sion No. 27779-B
G TY OF BELAT,
Respondent .

Appear ances:
M. Thomas Larsen, Staff Representative, Wsconsin Council 40, AFSCME,
AFL-C O 1734 Arrowhead Drive, Beloit, Wsconsin 53511-3808, appearing
on behal f of the Union.
M. Bruce K. Patterson, Enployee Relations Consultant, P.O Box 0048,
New Berlin, Wsconsin 53151-0048, appearing on behalf of the Gty.

CRDER AFFI RM NG EXAM NER S FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

On March 25, 1994, Exami ner Dennis P. MG lligan issued Findings of Fact,
Concl usions of Law and Order wherein he concluded that the Gty of Beloit had
not committed prohibited practices within the meaning of Secs. 111.70(3)(a)1l,
3, 4, 5 or 7, Stats. He therefore dism ssed the conplaint.

Conplainant tinely filed a petition with the Wsconsin Enploynent
Rel ati ons Conmi ssion seeking review of the Examiner's decision pursuant to
Secs. 111.07(5) and 111.70(4)(a), Stats. Conplainant and Respondent thereafter
filed witten argunent in support and in opposition to the petition, the |ast
of which was received June 7, 1994,

Havi ng considered the matter and being fully advised in the premi ses, the
Conmi ssi on makes and issues the foll ow ng
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ORDER 1/

The Examiner's Findings of Fact, Conclusions of Law and Oder are

af firmed.
G ven under our hands and seal at the Gty of
Madi son, W sconsin this 26th day of Septenber,
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON
By A Henry Henpe /s/
A. Henry Henpe, Chalirperson
Her man Torosian /s/
WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner
1/ Pursuant to Sec. 227.48(2), Stats., the Conmission hereby notifies the

parties that a petition for judicial review naming the Comm ssion as
Respondent, nmay be filed by followi ng the procedures set forth in Sec.
227.53, Stats.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefor personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon all
parties under s. 227.48. If a rehearing is requested under s. 227.49,
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph commences
on the day after personal service

(footnote 1 continued on page 3)
(footnote 1 continued from page 2)

or nmailing of the decision by the agency. If the petitioner is a
resident, the proceedings shall be held in the circuit court for the
county where the petitioner resides, except that if the petitioner is an
agency, the proceedings shall be in the circuit court for the county
where the respondent resides and except as provided in ss. 77.59(6)(b),
182.70(6) and 182.71(5)(g). The proceedings shall be in the circuit
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court for Dane county if the petitioner is a nonresident. |If all parties
stipulate and the court to which the parties desire to transfer the
proceedi ngs agrees, the proceedings may be held in the county designated
by the parties. [If 2 or nore petitions for review of the same decision
are filed in different counties, the circuit judge for the county in
which a petition for review of the decision was first filed shall
determ ne the venue for judicial review of the decision, and shall order
transfer or consolidati on where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceedi ng in which the order sought to be reviewed was nade.

Not e: For purposes of the above-noted statutory tine-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;
and the service date of a judicial review petition is the date of actual
recei pt by the Court and placenent in the nmail to the Conmi ssion.
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CTY CF BELOT

MEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG EXAM NER S
FINDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

The Pl eadi ngs

The conplaint alleges that the Cty of Beloit and its representatives
retaliated against enployes represented by Conplainant because those enpl oyes
exercised their right to «collectively bargain and proceed to interest
arbitrati on under the Minicipal Enploynent Relations Act.

In its answer, Respondent Cty denies that it took any action against

enpl oyes represented by Conpl ai nant which was in retaliation for the enployes'
exercise of their rights under the Minicipal Enploynent Rel ations Act.

The Exam ner's Deci sion

The Exam ner disnissed the conplaint reasoning as foll ows:

LOCAL 2537, AFSCME, AFL-C O COVPLAI NT

The crux of the Union's conplaint is that the
Cty retaliated against bargaining unit enployes for
engagi ng in pr ot ected concerted activity.
Secs. 111.70(3)(a)3 and 1, Stats., are the appropriate
MERA provisions under which to examine the Union's
al l egation of retaliation.

To prevail on its allegation of retaliation
under Sec. 111.70(3)(a)3, Stats., the Union nust
establish by a clear and satisfactory preponderance of
t he evi dence that:

1. Bar gai ni ng unit enpl oyes engaged in
protected | awful concerted activity;

2. The Cty was aware of their protected
[ awful concerted activity;

3. The Gty was hostile to their protected
| awful concerted activity; and
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4. The Gty elimnated certain positions and
did not allow certain enployes to exercise
contractual bunping rights, at least in
part, because of said hostility. 2/

The Union's engaging in collective bargaining
with the Gty over the ternms of a 1991-1992 collective
bargai ning agreenent wherein the Union raised issues
regarding the matters which are covered by the instant
conplaint is lawful concerted activity protected by
Sec. 111.70(3)(a)l, Stats. The record is undisputed
that the Cty, through its agents and representatives,
was aware of this lawful concerted activity at all
tinmes material herein. Thus, the Union has established
the first two elenents of its proof.

The Union cited only two exanples in the record
of the City's alleged hostility to its protected | awful
concerted activity: sone coments rmade at the
bargaining table by the City's representative, Bruce K
Patterson and some comments, also during bargaining,
made by representatives of the Beloit Housing Authority
to Betty Conklin over the fate of her position if the
Union should prevail in arbitration over her
reclassification request. For the reasons discussed
below, the Examiner finds that the record does not
support a finding that the City was hostile to the
protected | awful concerted activity of the Union.

While it is true that during bargaining for the
1991-92 collective bar gai ni ng agr eenent , Gty
representative Patterson nade a comment to the effect
that if the Union persisted in the course of action it
was taking and went to arbitration the Cty would have
to look into the possibility of reducing the animal
control hours, it appears the coment was nade as a
normal part of regular bargaining table tal k and am dst
the usual "give and take" of negotiations. There is
not hi ng persuasive in the record indicating that the
coment was nade in hostility toward the Union's
exercise of protected concerted activity. To the
contrary, it sinply reflected the City's general
concern for fiscal restraint and for the financial
i npact of negotiations.

2/ Muskego-Norway C. S.J.S.D. No. 9 v. WERB, 35
Ws.2d 540 (1967); Enploynent Relations Dept. V.

WERC, 122 W's.2d 132 (1985).

Li kewise, the Examiner rejects the Union's
reliance on certain coments made by Housing Authority
representatives to Betty Conklin as evidence of
hostility toward the Union's activities. The Exam ner
can understand how Conklin and the Union viewed those
statenents as a possible threat. However, the record
contains nore persuasive evidence that the Housing
Authority representatives were sinply "trying to deal
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with Betty's frustrations," respond to her concerns,

and "at |east delay her fears that she would . . . be
out the door if this occurred.” 3/ Gobviously it
"didn't cone across that way," 4/ but, in the

Examiner's opinion, the Cty' s agents were not acting
toward Conklin out of hostility toward the Union's
exercise of any protected concerted activity. It
should be pointed out that the GCty's Personnel
Director, when informed of these conments, put an
i nmedi ate stop to them

The Union also cites the fact that "it is nore
than a coincidence that the only bargaining unit
enpl oyes to face the elimnation of their position were
al so enpl oyees who were beneficiaries of provisions of
the Interest Arbitration over and above those received
by the nenbership in general.” The Union adds that the
Cty conpounded this transgression by failing to allow
certain of these enployes to bunp into positions at the
Housing Authority. This evidence creates an inference
that hostility toward the Union's lawful concerted
activity played sone role in the Cty's actions.
However, on balance, the Examiner is persuaded that
this inference is overcone by the inference to be drawn
fromevidence that the Gty took the actions conpl ai ned
of herein nerely as a result of fiscal constraints and
policy decisions not related to any hostility toward
t he Uni on. In particular, the record is very clear
that the City elimnated the Animal Control workers
because of a desire by the Police Departnment to save
money (the Rock County Humane Society would perform
roughly the sane service at a cost savings to the Gty
of an esti mat ed approxi mately $51, 000. 00) and
reallocate dollars to put nore police officers on the
street. 5/

3/ Tr. 11/18/93 at p. 2109.
4/ Id.

5/ Tr. 11/18/93 at p. 161.
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The recomendation to elimnate the positions came only
after a lengthy study by the Departnent, 6/ and the
officer responsible for its preparation testified
unrebutted that the notivation for contracting out
ani mal control services was not retaliation but sinply
econom cs. 7/

Simlarly, the record is also clear that the
Cty's elimnation of the two dispatchers was because
of the City's switch to a 9-1-1 systemand for no other
reason. The Union adnmits in its brief that the
af fected enployes "were the two | east senior of eleven
Public Safety Technicians (Dispatchers).” And while it
is true that the Gty would not be elimnating the
di spatch functions until later in the year as alleged
by the Union, the Police Departnment acted in January,
1992 to elimnate the two positions because it was
going to loose these positions anyway, and it hoped
instead to use sone of the noney in the budget for
di spatch to instead put nore officers on the street. 8/

The issue involving the Housing Authority is a
little closer. The Exam ner can understand how the
Union and Betty Conklin interpreted the Authority's
representatives' coments as a threat if the Union
continued to pursue Conklin's reclassification during
bar gai ni ng/ arbi tration. However, as noted above, the
Exami ner feels that said representatives' coments were
nmore a clumsy effort to respond to Conklin's fears and
concerns than anything else. In addition, the record
indicates the notivation for elimnating Conklin's
secretary position was budgetary and stemmed from
reduced federal funding. 9/ Finally, after Union
representative Betty Villalobos conplained to Gty
Personnel Manager Al en Tol |l efson about the Authority's
actions she was told "it would not happen again." 10/

6/ Tr. 11/17/93 pp 27 - 51.

7/ Tr. 11/17/93 at p. 38.

8/ Tr. 11/18/93 pp. 159-161.

9/ Tr. 11/18/93 pp. 215 and 227.
10/ Tr. 11/17/93 at p. 105.
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Based on the foregoing, the Exanminer finds that the
record does not support a finding that the Beloit
Housing Authority elimnated Betty Conklin's secretary
position in retaliation for the Union's pursuit of a
reclassification of her position during bargaining for
a new col |l ective bargai ning agreenent.

A question rermains over whether the Gty
retaliated by not allow ng certain enpl oyes to exercise
their contractual bunping rights. The thrust of the
Union's argunment in this area is directed at the Beloit
Housing Authority. However, the Authority had
| egiti mate business reasons for denying the requested
bumps. 11/ In addition, the Union failed to prove the
Authority acted out of any hostility toward the
unsuccessful applicants. Finally several unsuccessful
applicants felt their interviews were fair 12/ while
others did not conplete the interview process. 13/
Finally, all of the unsuccessful applicants eventually
bunmped into other positions with the Cty. For these
reasons, the Examiner rejects the Union's claim that
the Cty denied the bunps in question out of hostility
toward protected | awful concerted activity.

Based on all of the above, the Exam ner finds
that the Union failed to establish a relationship
between its protected | awmful concerted activity and the
Cty's actions and that the dty conmtted no
Section 111.70(3)(a)3, Stats. violations as a result of
the actions conpl ai ned of.

To establish a violation of Sec. 111.70(3)(a)1,
Stats., the Union must prove that the City's actions
had a reasonable tendency to interfere wth the
exerci se of rights guaranteed by Sec. 111.70(2), Stats.
14/ Looking only at the fact that the Gty's actions
fell

11/ Gty Ex. No. 1, Section 5, pp. 8-11, Section 6,
pp. 2-7, Section 7, pp. 2-4, Section 8, pp. 5-6,

and Section 12. See also the testinony of Don
Johnson Tr. 11/18/93 pp. 229, 232-235, 238-240,
245- 248.

12/ Tr. 11/17/93 87-88, 96-97.
13/ Tr. 11/17/93 pp. 61-62.

14/ Beaver Dam United School District, Dec. No.
20283-B (WERC, 5/84).
di sproportionately on a nunber of bargaining unit
nmenbers who received benefits from the Union's
bargai ning and wi nning of the interest arbitration case
over and above those received by the nenbership in
general, it can be argued that the Gty's action had a
reasonabl e tendency to interfere with the exercise of
rights guaranteed by the aforesaid statute. However ,

- 8 -

No. 27779-B



when those actions are viewed in the context of facts
establishing that the Cty acted for sound budgetary
and public policy reasons, the Exanminer finds it
reasonable to conclude that the Cty's actions did not
have a reasonable tendency to interfere wth
Sec. 111.70(2) rights. Therefore, it is appropriate to
dismss the Union's Sec. 111.70(3)(a)l allegations.

The Union also argues that the Cty violated
Secs. 111.70(3)(a)4, 5 and 7 Stats., by its conduct.
However, the Union offered no additional evidence or
argunent, except as discussed above, in support of
these clainms. Therefore, based on sanme, and the record
as a whol e, the Exam ner dism sses these allegations as
wel | .

Positions of the Parties

The Conpl ai nant

Conpl ai nant urges the Commission to reverse the Exami ner's decision and
to conclude that the Respondent City retaliated against enployes follow ng the
interest arbitration proceeding in which the Conplainant was successful.
Conpl ai nant contends that when viewed in their totality, the Gty's actions
clearly punished those enpl oyes who successfully sought to inprove their wages,
hours and conditions of enploynent.

Conpl ai nant argues that the City's intent to retaliate is established by
remar ks made to enpl oyes and Conpl ai nant during the bargaining process as well
as by the fact that only those enployes who individually benefited from the
I nt er est Arbitration Award were singled out for adverse enpl oynent
consequences. Conpl ai nant urges the Commission to reject the City's attenpt to
veil its illegal conduct with public policy justifications.

Conpl ai nant asserts that the only way enployes will regain trust that
their rights are protected is for the Commssion to conclude that Respondent
Cty committed prohibited practices by its conduct and to order that the
enpl oyes be nmade whole. G ven the foregoing, Conplainant urges the Conm ssion
to reverse the Exam ner.
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The Respondent

Respondent Gty urges the Commission to affirmthe Exam ner. Respondent
contends that its actions were not taken in retaliation to enployes' exercise
of their rights to collectively bargain and proceed to interest arbitration.
Rather, the Gty alleges that its conduct reflected the exercise of its
contractual rights and the result of legitimate public policy determinations as
to how best to provide service to the comunity. The City argues that the
conmments nade at the bargaining table and to an individual enploye do not
provide evidence of retaliation, but rather were attenpts to convince
Conpl ai nant of the seriousness of the consequences which could flow from the
positions taken by the Conpl ai nant at the bargaining table.

Gven the foregoing, the Respondent Cty asks the Conmission to affirm
the Exami ner's dismissal of the conplaint.

D scussi on

W have affirmed the Exam ner because we conclude that he correctly
determ ned the conduct of the Gty and its agents cited by the Conplai nant was
not notivated by an intent to retaliate against the exercise of enploye rights
under the Municipal Enploynment Relations Act and did not have a reasonable
tendency to interfere with the enpl oyes' exercise of those rights.

Because we find the above quoted portions of the Examiner's analysis to
be responsive to the argunents of Conplainant on review, we wll not repeat
that analysis here. However, it is inportant to acknow edge certain realities
of the collective bargaining process which the facts of this case denonstrate.
In our view, it is generally appropriate for one party to advise the other
during the collective bargaining process of the potential negative consequences
if a proposal or position ultimately is included in the collective bargaining
agreenment. Thus, for instance, if an enployer advises a union that acceptance
of the union's wage demands might or would require the |ayoff of enployes and
the totality of the circunstances surrounding the enployer's statenent
establish that the enployer is not notivated by a desire to threaten enpl oyes
for the exercise of their right to collectively bargain, that enployer is
acting in a legal manner consistent with the collective bargaining process.
The enployer in such circunstances is not seeking to deter enployes from
exercising rights but rather seeking to persuade enployes to change the
position they are taking at the collective bargaining table when exercising

their rights. Sinply put, parties are generally free to take whatever
positions they wish at the collective bargaining table, but cannot expect to be
insulated from any consequences if they are successful in having those

proposal s becone part of the collective bargai ni ng agreenent.

Conplainant's position in this litigation generally acknow edges the
foregoing realities of the collective bargaining process. Conplai nant contends
that this conduct by the City differs from the general reality of collective
bargai ning because the Gty singled out specific enployes who personally
benefited fromthe Interest Arbitrati on Award. If we were satisfied the City
was notivated by hostility toward enployes for resisting Cty proposals and
successfully inproving their wages and hours and conditions of enploynent, we
would find the Sec. 111.70(3)(a)3, Stats., violation alleged by Conplainant.
However, when we review the Cty's justifications for its conduct, we are
persuaded that the Exami ner correctly concluded that the City was not notivated
by hostility but rather by legitimte nanagement decisions and public policy
choi ces regarding service levels and financial constraints.
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As to the legitimacy of the elimnation of positions, we generally note
that the Gty had argued its limted fiscal capability to the Interest
Arbitrator and has persuaded us that it faced significant fiscal constraints
for cal endar year 1993. More specifically, the record establishes that: (1)

the elimnation of the two public safety positions was directly linked to
creation of a centralized Rock County dispatch system and the Gty's interest
in increasing direct "street" |aw enforcenment service; (2) the elimnation of

the two Humane O ficers resulted from the decision of the Gty to subcontract
certain animal control services which action had been under consideration since
Cctober, 1991, and (3) elimnation of the two Comunity Devel opnent Authority
positions was a response to a projected budget shortfall produced by the
Interest Arbitration Award, reduced workload and di m ni shing revenue.

As to the Cty's conduct during the contractual bunping process which
followed the elimnation of the psoitions, the record contains plausible

justifications for the City's actions, and no persuasive evidence of
retaliatory hostility.

G ven all of the foregoing, we have affirned the Exaniner.
Dat ed at Madi son, Wsconsin this 26th day of Septenber, 1994

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner
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