STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

M LWAUKEE TEACHERS'
EDUCATI ON ASSCCI ATI ON,

Conpl ai nant , Case 286
: No. 49515  MP-2757

VS. Deci sion No. 27807-A

M LWAUKEE BOARD CF
SCHOOL DI RECTCRS,

Respondent .

Appear ances:

Perry, Lerner & Quindel, S.C, Attorneys at Law, by M. R chard Perry,
823 North Cass Street, M Iwaukee, Wsconsin 53202-3908, appearing
on behal f of the MIwaukee Teachers' Educati on Associ ati on.

Ms. Mary M  Kuhnnuench, Assistant Gty Attorney, Gty of MIwaukee,

T 800 Gty Hall, 200 East Wlls Street, MIwaukee, Wsconsin 53202-
3551, appearing on behalf of the MIwaukee Board of School
Directors.

FI NDI NGS OF FACT, CONCLUSI ON CF LAW AND ORDER

On July 1, 1993, the MIlwaukee Teachers' Education Association filed a
conplaint with the Wsconsin Enployment Relations Commi ssion alleging that the
M | waukee Board of School Directors had committed prohibited practices wthin
the meaning of Sec. 111.70(3)(a)4 of the Minicipal Enploynent Relations Act.
On Septenber 16, 1993, the Conm ssion appointed Lionel L. Crow ey, a nenber of
its staff, to act as Examiner and to nmke and issue Findings of Fact,
Concl usi ons of Law and Order as provided in Sec. 111.07(5), Stats. Hearing on
the conplaint was held in MIwaukee, Wsconsin, on Cctober 21, 1993. The
parties filed briefs which were exchanged on Decenber 8, 1993. The parties
reserved the right to file reply briefs by giving notice that they would do so
within ten days after receipt of the opposing party's brief. The parties did
not file reply briefs and the record was closed on Decenber 20, 1993. The
Exami ner, having considered the evidence and argunents of Counsel, makes and
i ssues the follow ng Findings of Fact, Conclusion of Law and Order.

FI NDI NGS OF FACT

1. M I waukee Teachers' Education Association, hereinafter referred to
as the MIEA, is a labor organization and is the certified exclusive collective
bargai ning representative for certificated teachers and related professional
personnel enployed by the Ml waukee Public Schools, and its principal offices
are |ocated at 5130 Wst Miet Street, MIwaukee, Wsconsin 53208.
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2. M | waukee Board of School Directors, hereinafter referred to as the
Board, is a nunicipal enployer within the neaning of Sec. 111.70(1)(j), Stats.,
and its principal offices are located at 5225 Wst Viiet Street, MIwaukee,
W sconsi n 53208.

3. At all tinmes naterial herein, the MIEA and the Board were parties
to a collective bargaining agreenent for certificated professional teaching
enpl oyes whi ch contained the follow ng provisions:

PART 111
SALARI ES AND FRI NGE BENEFI TS

F. PROTECTI ON OF TEACHERS

4. COVPENSATI ON FOR LOST TIME. If an assault
on an enploye results in loss of tine, the
enpl oye shall be conpensated in full for such
time m nus any wor ker' s conpensati on,
disability, soci al security, or retirenent
benefits the enploye actually receives for such
time and such paid absence shall in no event be
deducted fromany sick leave. In no event is it
intended that the total compensation paid to the
enpl oye under this section shall exceed or fall
bel ow one hundred percent (100% of the net
conpensati on due the enpl oye.

4. At all tinmes material herein, Susan Feil has been enployed by the
Board as a teacher at Whbster Mddle School. On or about Decenber 15, 1992,
Susan Feil filed a Report of Assault Suffered by School Personnel alleging that
at about 12:45 p.m on Decenber 15, 1992, two students, Korean WIIlians and
Sandt asha Edgerston, were swinging on ropes in the gym They refused to get
off and swung into Feil hitting her chest and back. I nci dent Referral forns
were also filed on each student and a suspension was indicated for each
st udent .

5. Feil submitted an application for worker's conpensation. By a
letter dated January 7, 1993, to Feil from Abby CGoetter, d ains Representative,
the followi ng was stated:

W have received vyour application for worker's
conpensation benefits. Based on our investigation,
including witness statements, we have determ ned that
no work-related injury occurred at the time and date
all eged on your accident report. Because no worKk-
related injury occurred, no nedical or lost tine
benefits can be allowed on this claim

If you disagree with our decision in th
may file an Application for Hearing with

is matter, you
the Wsconsin
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By a letter

Wirker's Conpensation Division by calling their |ocal
office at 227-4381.

dated January 12, 1993, to Ms. Goetter from Nancy Cost

Assi stant Executive Director, the follow ng request was nade:

By a letter

who was handling the worker's conpensation claim

Pl ease send nme copies of the witness statenents you
referred to in your January 7, 1993 letter to Ms. Feil.

Your cooperation in this matter is appreciated.

ello, MIEA' s

dated January 26, 1993, M. Heidi Wck, Assistant Cty Attorney,

request as follows:

6.

This letter acknow edges the request nade in
your January 11, 1993 (sic) correspondence to M. Abby
Coetter for copies of witness statenents in the above-
referenced matters. After discussing this matter with
t he Enpl oyee Benefits Departnent, as well as conducting
sone research, the Gty is of the position that the
Wi tness statenents obtained by the clains adjuster are
not di scoverable, but rather, they qualify as attorney
wor k product . Further, if it is determined that the
witness statenents are in fact discoverable under the
Worker's Compensation Act, such discovery nust be nmade
pursuant to sec. 102.17, Ws. Stats. D sclosure of the
witness statenents gathered by the Enployee Benefits
Departrment will be made only pursuant to discovery
permtted under the Act. Lastly, the Cty is unwilling
to exchange such information voluntarily.

If you have any questions, please do not
hesitate to call.

Nancy Costello sent a letter dated January 29, 1993,

responded to Ms. Costello's

to Christine

Toth, the Board's Director of R sk and Facilities Managenent, which stated as

fol |l ows:

Recently the Cty Enployee Benefits Departnent denied
t he worker's conpensation clainms of two teachers, Susan
Feil (injury date: Decenber 15, 1992) and M chael

Zal eski (injury date: Novenber 17, 1992). In both
cases, the Cty nmmde the deternination, based on
witness statenments, t hat no work-related injury
occurred.

| requested copies of the witness statenents. Enpl oyee
Benefits Admnistration referred nmy request to the
Ofice of the Gty Attorney. Encl osed is a copy of a
letter from Ms. Heidi Wck, Assistant Gty Attorney.

She advised that the Cty is unwilling to voluntarily
provide the wtness statenents. This is a policy
decision that | am not aware that M Iwaukee Public
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8.

School s participated in and which | am asking that you
revi ew.

The M| waukee Teachers' Education Association does not
represent enployees in worker's conpensation clains
which we deem to be without nerit. Should the Gty
possess evidence in a case that no on-the-job injury
occurred, it could save both parties a great deal of
time and expense in hearing and preparation time if
such information were shared with the MIEA

Pl ease contact ne once you've had an opportunity to
review this matter.

7. Costello and Toth net on February 9, 1993, and Costello admtted
that Zaleski's injury had not arisen out of an assault, so the Board did not
have to provide statements. Wth respect to Feil, Costello asserted that the
injury was the result of an assault and that Part Ill, Section F.,
and that to process a grievance she needed the w tnesses' statenents.

Toth sent the following letter to Costello dated March 8,

After receiving your January 29, 1993 letter, we had a
brief nmeeting on February 9th to discuss the issues you
raised in this letter. Now, | would like to take the
opportunity to confirmmy response in witing to you.

You requested copies of witness statenents which the
Cty Enployee Benefits Department or ny departnent has
on industrial injuries which are denied as being work-
rel at ed. You cited two specific cases. Denials are
based on our investigation of the claim and supported
by witness statenments whenever possible.

Hei di Wck furnished you wth a letter dated
January 26, 1993 (copy attached) in which she outlines
that witness statements are an attorney work product
and as such should not be released to you outside of
the discovery process covered by the \Wrker's
Conpensation Act. As | explained, we are conpelled to
follow our attorney's instructions and as such will not
rel ease copies of witness statenents to you.

However, | am always wlling to neet with you and
review your concerns on specific cases. You had
i nqui red about the reasons for the suspension of the
students involved in the alleged injury of Susan Feil.
You had indicated that an assistant principal
confirned that the students were suspended because of
their assault of teacher, Susan Feil. | just received
confirmation from the principal that the suspensions
had nothing to do with the assault being alleged by M.
Feil.

| thank you for bringing this matter to ny attention.

4. applied

1993:

On March 9, 1993, Costello net with Toth and again distinguished
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Feil's case because the injury arose out of an assault and the contract
provided a separate |level of benefits for people assaulted and the MIEA was
entitled to the information requested. Toth responded that she thought
Costello was "splitting hairs."

10. On April 20, 1993, a grievance was filed by MIEA on behal f of Feil.
It was again reiterated that the MIEA was entitled to the statenents rel ated

to Feil in order to properly prosecute the grievance over the denial of assault
benefits. The grievance was deni ed.

11. MIEA's request for the statenents is relevant and reasonably
necessary to carry out MEA's duty to enforce the collective bargaining
agreenent as part of MIEA' s contract administration role.

12. The Board's rationale that it does not have to release the
statenents because the statenents are attorney's work product and in worker's
conpensation cases discovery is not pernmitted is not a sufficient excuse to
justify the non-disclosure of the statements to MIEA

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
makes and issues the follow ng

CONCLUSI ON OF LAW

The Board, by its refusal to furnish the statenments related to Feil's
denial of assault benefits under Part Ill, Section F., 4. of the parties'
agreenent, has refused to bargain collectively with the MIEA and has committed
a prohibited practice within the neaning of Sec. 111.70(3)(a)4, Stats.
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Upon the basis of the above and foregoi ng Findings of Fact and Concl usion
of Law, the Exam ner nakes and issues the follow ng
ORDER 1/

IT IS ORDERED that the M| waukee Board of School Directors, its officers
and agents, shall inmediately:

1. Cease and desist fromrefusing to furnish MIEA with the infornation
requested by the MIEA in its representation of Feil's claimto assault benefits
under Part 111, Section F., 4. of the parties' agreenent and from refusing to
bargain with MTEA i n any like or related manner.

2. Take the following affirmative action, which the Exam ner finds
will effectuate the purposes of the Minicipal Enploynment Relations Act:

a) | medi ately give the MIEA the statements requested with
respect to Feil's claimfor assault benefits under the
contract.

b) Notify Board enployes represented by the MIEA by

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nay authorize a conmi ssioner or exam ner
to nake findings and orders. Any party in interest who is
dissatisfied with the findings or order of a conm ssioner or
examner may file a witten petition with the commssion as a
body to review the findings or order. If no petition is filed
within 20 days fromthe date that a copy of the findings or
order of the commissioner or exam ner was mailed to the |ast
known address of the parties in interest, such findings or
order shall be considered the findings or order of the
conmi ssion as a body unless set aside, reversed or nodified
by such commissioner or examiner within such time. If the
findings or order are set aside by the comm ssioner or
exam ner the status shall be the sane as prior to the
findings or order set aside. If the findings or order are
reversed or nodified by the conm ssioner or exam ner the tine
for filing petition wth the commission shall run from the
time that notice of such reversal or nodification is nmailed
to the last known address of the parties in interest. Wthin
45 days after the filing of such petition wth the
conmmi ssion, the commission shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part,
or direct the taking of additional testinony. Such action
shall be based on a review of the evidence submitted. If the
conmmssion is satisfied that a party in interest has been
prej udi ced because of exceptional delay in the receipt of a
copy of any findings or order it nmay extend the tine another
20 days for filing a petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e
the date appearing i medi ately above the Exam ner's signature).
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conspi cuously posting the attached Appendix "A' in
pl aces where notices to enployes are custonarily
posted, and take reasonable steps to assure that said
notice remai ns posted and unobstructed for a period of
thirty days.

c) Notify the Wsconsin Enployment Relations Conmi ssion
within twenty days of the date of this Order as to what
steps the Board has taken to conply with this Oder.

Dat ed at Madi son, Wsconsin, this 21st day of January, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Lionel L. Ctowey /[s/
Lionel L. Crow ey, Exam ner
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" APPENDI X A"

NOTI CE TO ALL EMPLOYES

Pursuant to an order of the Wsconsin Enploynent Relations Comm ssion,
and in order to effectuate the policies of the Minicipal Enploynent Relations
Act, we hereby notify all MIEA-represented enpl oyes that:

WE WLL NOT refuse to bargain with the MIEA by refusing
to provide relevant and necessary information as
requested by the MIEA that will permt MIEA to properly
exercise its function of policing the parties'
col I ective bargai ning agreenent.

WE WLL NOT refuse to bargain with MIEA in any like or
rel ated manner.

Dated this day of , 1994,

M LWAUKEE BOARD OF SCHOOL DI RECTORS

By

THI'S NOTI CE MUST REMAIN POSTED FOR 30 DAYS FROM THE DATE HEREOF, AND MJST NOT
BE ALTERED, DEFACED OR COVERED BY ANY OTHER MATERI AL.
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M LWAUKEE BOARD OF SCHOOL DI RECTORS

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND ORDER

In its conplaint initiating these proceedings, the MIEA alleged that the
Board had violated Sec. 111.70(3)(a)4, Stats., by failing and refusing to
supply the MIEA with infornmation which is relevant and necessary for it to nmke
a determnati on whether there has been a violation of Part IIl, Section F., 4.
of the parties' collective bargaining agreenent. The Board answered the
conpl aint denying that it had committed any prohibited practices.

MIEA' s Posi tion

MIEA contends that the District has commtted a prohibited practice by
its refusal to provide the witness statenments relied on to deny M. Feil's

claimfor assault benefits. MIEA asserts that Part 111, Section F., 4 provides
extensive benefits, far higher than those provided under the worker's
conpensation statutes. It submts that M. Costello made a request for the

witness statenments and made it clear on February 9, 1993, in a nmeeting with
Ms. Toth that the basis for her entitlenent to the information was to eval uate
the contractual claim as opposed to worker's conpensation. It points out that
on March 9, 1993, Costello spoke with Toth and again nmade it clear that she was
di stinguishing Feil's case fromjust a regular injury. MIEA submits that the
Board refused to supply the witness statenents based on the opinion that there
was no di scovery in worker's conpensation cases. MIEA argues that the Board's
attorney's advice was fornmulated in total disregard of the obligation inposed
on the Board to furnish relevant and necessary information to the collective
bargai ning representative pursuant to Sec. 111.70(3)(a)4, Stats. MIEA insists
that the worker's conpensation statute does not relieve the District of its

duty to furnish the witness statenents. It submits that because the bargaining
unit representative is obliged to prosecute the grievances of its menbers, an
enpl oyer nust provide all information relevant to the processing of those

grievances and it cites past decisions involving the parties to show that the
Board furnishes witness statenents to the collective bargaining representative
when such statenents are the basis for adverse action against a teacher. It
clains that at no tine prior to the instant case has the Board failed to
furni sh such witness statenents to the MIEA. It maintains that had it not been
for the instructions of the worker's conpensation clains departnent, the
| ongst andi ng practice woul d have obligated the Board to supply the statenents.
It takes the position that the decision to deny the requested infornmation was
entirely isolated fromthe obligations inposed by the duty to bargain in good
faith and to furnish information to the MIEA which is relevant and necessary
for it to analyze contractual clains.

MIEA argues that the Board cannot immunize the witness statenments nerely
because their clainms adjuster received the statenents and the Board cannot
claimthat any information placed in a worker's conmpensation file precludes it
from furnishing such information to the MIEA QO herwi se, according to the
MIEA, it would be inpossible for it to carry out its statutory obligation to
evaluate the validity of the enploye's contractual claim MIEA insists that
the failure to furnish informati on cases are excluded fromthe Collyer deferral

policy.
In conclusion, the MIEA states that the Board has failed and refused to

furnish information to it which is both relevant and necessary for it to make a
determnation on Feil's claimunder Part IIl, Section F., 4. of the contract.
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It asks for a cease and desist order for the Board's failure and refusal to
supply such information and that the Board furnish the witness statenents as
well as an order directing the Board not to order its local admnistrators at
Webster Mddle School from discussing the Feil incident wth her MEA
representatives.

Board's Position

The Board contends that it has not violated Sec. 111.70(3)(a)4, Stats.
It asserts that the Conmmission has a longstanding policy not to assert
jurisdiction over breach of contract clains where the conplaintant has failed
to exhaust the contractual grievance and arbitration procedures except where
the Union has been frustrated in its efforts to utilize these procedures or the
parties have waived them Here, according to the Board, MIEA has failed to
provi de any evidence of exhaustion or waiver of the contractual procedures.
The Board points out that a grievance was initially filed on April 20, 1993,
and the Board denied the grievance and MIEA appealed it to the third step on
May 26, 1993. The Board refers to the contractual grievance procedure which
provides for arbitration after the third step but MIEA has not appealed the
grievance to arbitration. The Board notes that in the past, the MIEA has taken

qguestions over Part Ill, Section F to arbitration. It also argues that there
has been no showing of any frustration of efforts to proceed to arbitration or
a nutually agreed waiver of arbitration. The Board clains the evidence

establishes the MIEA has failed to exhaust the grievance procedure and the
Conmi ssion should decline to exercise its jurisdiction over this nmatter.

The Board posits that the MIEA' s substantive argunents lack nerit as the
requests for the witness statenents were all in connection with Feil's worker's
conpensation claim which were denied by the worker's conpensation clains
exam ner. The Board notes that MEA has failed to exhaust the worker's
conpensati on process. It submts that the MIEA should not be pernmitted this
bl atant attenpt at forum shopping.

It concludes that the Conmi ssion should refuse to exert jurisdiction in
this case and disnmss the conplaint.

DI SCUSSI ON

It has |ong been held that a nunicipal enployer's duty to bargain in good
faith pursuant to Sec. 111.70(1)(a), Stats., 1includes the obligation to
furnish, once a good faith demand has been nade, information which is relevant
and reasonably necessary to the exclusive bargaining representative's
negotiations wth the enployer or the administration of an existing
agreenent. 2/ \Wether information is relevant is determ ned under a "discovery
type" standard and not a “trial type standard." 3/ The exclusive
representative's right to such information is not absolute and nust be

2/ M | waukee Board of School Directors, Dec. No. 24729-A (Gratz, 5/88),
affirmed Dec. No. 24729-B (WERC, 9/88); Racine Unified School District,
Dec. No. 23094-A (Crowley, 6/86), aff'd by operation of Taw, Dec. No.
23094-B (WERC, 7/86); CQutagamie County (Sheriff's Departnent), Dec. No.
17393-B (Yaeger, 4/80), aff'd by operation of Taw, Dec. No. 17394-C
(VERC, 4/80).

3/ Proctor and Ganble Manufacturing Co. v. NL.RB., 102 LRRM 2128 (8th
Gr., 1979).
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determined on a case-by-case basis, as is the type of disclosure that wll
satisfy that right. 4/ Where information is relative to wages and fringe
benefits, it is presunptively relevant and necessary to carrying out the
bargai ning agent's duties such that no proofs of relevancy or necessity are
needed and the burden is on the enployer to justify its non-disclosure. 5/ In
cases involving other types of information, the burden is on the exclusive
representative in the first instance, to denonstrate the relevance and
necessity of said information to its duty to represent unit enployes. 6/ The
exclusive representative is not entitled to relevant information where the
enpl oyer can denonstrate reasonable good faith confidentiality concerns and/or
privacy interests of enployes. 7/ The Enployer is not required to furnish
information in the exact forum requested by the exclusive representative and it
is sufficient if the information is made available in a manner not so
burdensonme or tinme-consumng as to inpede the process of bargaining. 8/

Turning to the facts of the instant case, Part Ill, Section F., 4 of the
parties' «collective bargaining agreenent provides for full conpensation for
lost tine due to an assault on an enpl oye. This benefit clearly relates to
wages and fringe benefits, and therefore the information relating to denial of
these benefits is presunptively relevant and necessary to carry out MIEA' s
duties and the burden was on the Board to justify its non-disclosure.

4/ M | waukee Board of School Directors, Dec. No. 24729-A (Gatz, 5/88),
affirmed Dec. No. 24729-B (WERC, 9/88) citing Detroit Edison, supra, and
Qut agam e County, supra at n. 2.

5/ M | waukee Board of School Directors, supra n. 2 and 4.
6/ Id.
7/ Detroit Edison, supra; Safeway Stores . N.L.RB., 111 LRRM 2745

(10th Gr., 1982); Soule dass and dazing GConpany Vv. NL.RB.,
107 LRRM 2781 (1st Gr., 1981).

8/ G ncinnati Steel Casting Co., 24 LRRM 1657 (1949).
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The Board has asserted that the requests for the witness statenents were
in connection with Feil's worker's conpensation claim It is true that the
initial request for this information was in connection with the worker's
conpensation claim 9/ However, on February 9, 1993, and again on March 9,
1993, Costello made it clear that she was seeking this information pursuant to
the contract claim for an injury due to an assault. 10/ MIEA also filed a
grievance in this matter which states that the statenents were requested in the
Feil matter because Feil was being denied contractual assault benefits. 11/
The record thus denonstrates that the request did not relate solely to the
claim by Feil for worker's conpensation benefits but the denmand for statenents
was related to contractual benefits. It may be inferred that the Board was of
the opinion that MIEA was using the contractual claim as a basis to obtain
information in the worker's conpensation claim however, the evidence does not
support the claim that MIEA' s request was for an ulterior purpose other than
its obligation to represent Feil in her contractual claim and the nere fact
that the MIEA would obtain the statenments in its role as exclusive
representative and as a result also obtain the information in the worker's
conpensation claim does not allow the Board to withhold the information. 12/
The Board's assertion that the statements are work product is wthout nmerit.
Therefore, the Board's defense that the statenents and requests related to
worker's conpensation nust fail and the MIEA is entitled to the statenments in
its representation capacity over the grievance on assault benefits under the
contract.

The Board has asserted that the MIEA has not exhausted the grievance and
arbitration procedures set forth in the parties' contract. Here, no exhaustion
is required. The MIEA is entitled to information that is relevant and
necessary to process a grievance. 13/ For exanple, if the statenents establish
beyond doubt that Feil was not injured, the MIEA rmay appropriately decide not
to pursue the matter to arbitration. MIEA is not required to expend the tine
and nmoney to proceed through arbitration on a frivolous grievance. How does it
nmake the decision that a grievance is neritorious wthout an exam nation of all
the relevant information? The answer is self evident. MEA is entitled to the
information so it can decide whether to proceed to arbitration or not. The

9/ MIEA Exs. 6, 8; Tr. 20, 21, 23, 28.
10/ Tr. 40-41, 43, 47.
11/ MIEA Ex. 11.

12/ M | waukee Board of School Directors, Dec. No. 24729-A (Gatz, 5/88),
affirmed Dec. No. 24729-B (WERC, 9/88), citing Prudential Insurance Co.
v. NLRB, 71 LRRM at 2260.

13/ See footnote 2, supra.
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Board's assertion that the MIEA nust exhaust arbitration first is wthout
nmerit.

No ot her defenses were offered by the Board, hence it is concluded that
the Board's failure to provide the information requested was a refusal to
bargain in good faith in violation of Sec. 111.70(3)(a)4, Stats. Wth respect
to the remedy herein, the Board has been ordered to immediately provide MIEA
the requested infornmation as well as a cease and desist order and the standard
posting and notification. MIEA had requested that the Board be directed not to
order its local admnistrators at Wbster Mddle School to refuse to discuss
the matter with Feil's representative. The Board can direct who it wi shes in
managenment to represent it in matters of contract admnistration and who it
does not wish to represent it in such matters, and the renedy does not derogate
the Board's authority in this respect and no order has been issued with respect
to whom the Board chooses to be its spokespersons.

Dat ed at Madi son, Wsconsin, this 21st day of January, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Lionel L. Ctowey [s/
Lionel L. Crow ey, Exam ner
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