STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

GREATER FOX RI VER VALLEY DI STRI CT
COUNCI L OF CARPENTERS,

Conpl ai nant, Case 58
: No. 48972  ©MP-2708

VS. Deci sion No. 27834-A
SCHOOL DI STRICT OF LA CROSSE, :
Respondent .

Appear ances:

M. John J. Brennan, Previant, Goldberg, Uelnen, Gatz, Mller &
Brueggeman, S.C., Attorneys at Law, 155 North Rivercenter Drive,
P.O Box 12993, M I waukee, Wsconsin 53212, appearing on behal f of
Greater Fox River Valley District Council of Carpenters.

M. Stephen L. Wld, with M. Wlliam G Thiel on the brief, Wld, Rley,
T Prenn & Ricci, S.C., Attorneys at Law, 715 South Barstow Street,
P.O Box 1030, Eau daire, Wsconsin 54702-1030, appearing on

behal f of School District of La Crosse.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

The Conplainant filed a conplaint of prohibited practice with the
W sconsin Enpl oyment Rel ati ons Conmi ssion on March 15, 1993, alleging that the
Respondent had committed prohibited practices within the neaning of Secs.
111.70(3)(a)l, 3 and 4, Stats. After attenpts to resolve the matter informally
proved unsuccessful, the Comm ssion, on Cctober 12, 1993, appointed R chard B.
McLaughlin, a menber of its staff, to act as an Examiner to nake and issue
Findings of Fact, Conclusions of Law and Oder, as provided in Sec.
111.70(4)(a) and Sec. 111.07, Stats. Hearing on the matter was held on Cctober
29, 1993, in La Crosse, Wsconsin. A transcript of that hearing was provided
to the Commi ssion on Novenber 18, 1993. The parties filed briefs with the
Conmi ssi on by January 14, 1994,

FI NDI NGS OF FACT

1. The Geater Fox River Valley District Council of Carpenters,
referred to below as the Union, is a l|abor organization which nmaintains its
princi pal offices at 2845 County Road JJ, Neenah, Wsconsin 54956. Local 1143
is affiliated with the Union, and maintains a branch office at 1920 Ward

Avenue, La Cosse, Wsconsin 54601. Brian Gentry is the Business
Representative for Local 1143.

2. The School District of La Crosse, referred to below as the
District, is a nunicipal enployer which maintains its principal offices at

Hogan Adm nistration Center, 807 East Avenue South, La Crosse, Wsconsin 54601.
3. The District, at its January 28, 1993, School Board neeting,

approved the creation of the position of Craftsperson. The job description for
Craftsperson reads thus:
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PCSI Tl

ON QUALI FI CATI ONS:

1. H gh  School gr aduat e. Apprenticeship or
techni cal school desirable.

2. Read and wite at |level that enables enployee to
conmuni cate effectively.

3. Denmonstrate aptitude or conpetence for assigned
responsibilities.

4. Physically and enotionally able to fulfill the
job related responsibilities.

5. Able to read and interpret blueprints.

6. Carpentry skills and experience.

7. Cabi net maker skills and experience.

8. Wl ding skills and experience

9. Handyman skills and experience.

10. Valid driver's license.

POSI TI ON RESPONSI BI LI TI ES

1. Repair and wel d pl ayground equi pnent.

2. Layout, assenbl e and i nstall pl aygr ound
equi prent .

3. Smal | concrete projects.

4. Mai ntain and repair District shop equi pnent.

5. Make buil ding repairs.

6. Const r uct and install shelves and small
cabi net s.

7. Repair and install door hardware.

8. Repair netal |ockers.

9. Install chal kboards/bulletin boards.

10. Repair and wel d furniture/furnishings.

11. Emergency repairs and encl osures as required due
to vandalism acts of Cod, etc.

12. Perform operations and nmi ntenance activities on
asbestos containing materials. District wll
provi de trai ning, certification, pr oper
equi prent and nedical nonitoring as required by
EPA.

13. Qher duties as deemed necessary by the
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Super vi sor.

Al Mehloff is the District's Buildings and G ounds Supervisor. He recomended
the creation of this position after the District accepted the retirenent of
Joseph Potaracke, who served in a position known as Carpenter. Mehl of f
reconmended the creation of the Craftsperson position because he felt the
District needed |ess wood-working services and nore welding, lamnate, and
nmechani cal services than it had when the Carpenter position was first created.
The District posted the Craftsperson position, and interviewed interested
applicants including plunbers, electricians and carpenters.

4. The District hired Potaracke effective Decenber 15, 1980. He
retired from District service effective Decenber 31, 1992. Hs last day of
work was Novenber 9, 1992. For roughly forty years preceding Potaracke's

retirement, the District had at |east one enploye in the Carpenter position.
At the time of Potaracke's retirement, he was the only enploye in the Carpenter
position. The District does not have a job description for the position of
Car pent er. The Authorization Form noting his hire stated, under the heading
"JOB DESCRI PTION," the foll ow ng:

District Carpenter to replace Robert Goschke, subject
to M. CGoschke's one year |eave of absence.

As per agreenent with Local 1143.

This final paragraph reflects that Potaracke's hourly rate was based on the
hourly wage rate set in the Union's collective bargaining agreement with the
Associ ated General Contractors of Anerica, Inc., (AG). Fromthis hourly rate,
the District would make a deduction for its fringe benefit package. The fringe
benefit package was drawn from the District's collective bargaining agreenent
with its custodial enployes, and included life, health, dental and disability
i nsurance, as well as a pension fund and social security paynments. This neans
of calculating the Carpenter wage rate preceded Potaracke's hire. When
Pot aracke was first hired, a Union Business Representative nmet with him and
District enployes to discuss his wages and benefits. The neeting did not
include the District's Personnel Director, and after the nmeeting, the District
set Potaracke's wages and benefits using the calculation noted above. The
District's Personnel Director serves as its chief spokesman for collective
bar gai ni ng. No District Personnel Director has bargained with the Union
concerni ng Potaracke's wages and benefits. From at least 1982 through 1993,
Pot ar acke' s wages and benefits were set by the District, using the calculation
noted above, after receiving a letter from the Union stating the area rates
paid Journeyman Carpenters under the AGC agreenent. Letters stating the
relevant area rates were sent from Union Business Representatives to the
District on June 22, 1982; July 25, 1988; and June 5, 1990. The District
woul d, periodically, adjust Potaracke's wage rate and would send a copy of a
noti ce of such a change to Potaracke and a Union Business Representative. Such
notices were issued on the foll ow ng dates: Decenber 21, 1984; June 9, 1986;
August 5, 1988; My 31, 1989; June 11, 1990; May 23, 1991; and May 22, 1992.

The Decenber 21, 1984, nmeno, issued on behalf of the District by Wody
W edenhoeft, read thus:

What we found was that Joe was still underpaid in 1983
by 2.73 cents per hour. |In 1984, Joe was overpaid 2.99
cents per hour. |If everybody else agrees, | amwlling
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to call that one "a draw'. Al so please find enclosed
the calculations for Joe's 1985 pay rate through My
31, 1985.

Gentry issued the June 5, 1990, nmeno, which reads thus:

As of June 1, 1990 our new contract for Wage & Benefit will becone
ef fective for Enpl oyee Joseph Potoracke (sic)
Rate Vacation Heal t hPensi on Apprenticeship
June 1 - 1990 16. 05 .65 1.40 1.00 .10
June 1 - 1991 16. 59 .65 1.60 1.05 .11
June 1 - 1992 17. 13 .65 1.80 1.10 .12

None of the nenbs or letters noted above produced or reflected a neeting

between Union and District representatives. The Union never asserted a
grievance with the District on Potaracke's behalf. The Union and the District
have never executed a collective bargaining agreenent. When it hired
Potaracke, the District offered to deduct Union dues for him Pot ar acke

declined, and personally paid dues to the Union throughout his tenure with the
District.

5. Pot aracke issued the following letter to the School Board, dated
Noverber 12, 1992:

| have been very fortunate to be quite healthy for the

12 years | worked as the school carpenter. When | |eft
the school district job I had accumul ated very close to
100 days of sick leave. Four or five nonths ago, | had

M. C. Mirray check with M. Wedenhoeft if | could get
sone conpensation for these days toward ny health
i nsurance. M. Wedenhoeft said it was really hard to
do because | received sone of the custodians benefits
and sonme | did not. You see, | only worked on a
prom se and a handshake back on Dec. 15, 1980.

| checked a different time with Candace when | becane
qualified and she said | do not get it. It really
hurts if you work to achieve an extra anount of noney
in your pay check and cone to find out that you don't
qualify. I even nentioned to Curt Mirray nonths ago
that | could take off 2 days a week (over 2 days you
need a doctors' (sic) excuse) and there would be no
problem Wiy didn't | do this? Because | hardly ever
got sick or I worked with an ache or pain because | had
a job to do and I was the only carpenter. Curt said |
could do this because it was in the contract, which, as
| stated before, | did not have a contract. Having no
contract they still took out over $10,000 a year of nmny
wages for benefits.
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. What | am asking of you people on the board is
that if sonething could be done to receive sonething
for sone financial return towards ny health insurance

| retired at age 62 so | wll have to pay the full
heal th insurance price until |'m 65.
| honestly feel that | should get all, part or sone of
t hese days towards ny health insurance. |f you want ne

to cone before you I will.

The Board responded in a letter dated January 4, 1993, which reads thus:

The Personnel Comrittee of the Board of Education

di scussed your letter . . . dated Novenber 12, 1992, in
whi ch you requested paynent for your unused sick |eave.
The Personnel Committee felt that it would be

appropriate to provide you with the early retirenent
pay that a custodian with your |ongevity and vacation
woul d receive. This amounts to $2070.50 .
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The Union played no role in the process by which Potaracke secured a sick |eave
pay out.

6. In a letter to the President of the School Board dated Decenber 8,
1992, CGentry stated the foll ow ng:

The Carpenters Local 1143 of La Crosse would like to
express our concerns with the attenpt to change the Job
Description to that of Custodian. This Local has
served the La Crosse Area School System for over Two
Decades, with Joe Potaracke serving the last twelve
years.

The Menbership of this Local can handle any task put
before them each Apprentice to reach Journeyman status
wi Il experience 6240 hours of on the Job Training, 400
hors of day rel ated Schooling, and 120 of N ght rel ated

School i ng whi ch i ncl udes, Vel di ng, Furniture
Construction, Construction Safety, First Aid and C.P.R
Trai ni ng. W al so have continuous upgrading for our
Journeynren to Kkeep wup wth the ever changing
Technol ogy.

Therefore, | amrequesting your Assistance for allow ng

your area Carpenters Local to continue to serve The
La Crosse Area School System and if further need be,
to express these concerns to the Full Board.

7. The District's represented enployes are placed in five bargaining
units. The District has bargained with the majority representative of each of
these bargaining units, and has ratified collective bargaining agreenents
covering each unit of enployes.

8. By not filling the position of Carpenter and by creating the
position of Craftsperson, the District did not comit any act having a
reasonable tendency to interfere with the exercise of lawful, concerted
activity. By not filling the position of Carpenter and by creating the

position of Craftsperson, the District did not act in part based on hostility
toward the Union. The District has not voluntarily recognized the Union as the
excl usive coll ective bargai ning representative of enploye(s) in the position of
Car penter.

CONCLUSI ONS OF LAW

1. Pot aracke, while a District enploye, was a "Minicipal enploye"
wi thin the nmeaning of Sec. 111.70(1)(i), Stats.

2. The Union is a "Labor organization® wthin the neaning of
Sec. 111.70(1)(h), Stats.

3. The District is a "Mnicipal enployer" wthin the neaning of
Sec. 111.70(1)(j), Stats.
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4,
position of

By not filling the position of Carpenter and by creating
Craftsperson w thout collectively bargaining with the Union,
District did not commt any violation of Secs.

ORDER 1/

111.70(3)(a)l, 3 or 4, Stats.

t he
t he

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nay authorize a conmi ssioner or examn ner
to nake findings and orders. Any party in interest who is
dissatisfied with the findings or order of a conm ssioner or
examner may file a witten petition with the commssion as a
body to review the findings or order. If no petition is filed
within 20 days fromthe date that a copy of the findings or
order of the commissioner or exam ner was mailed to the |ast
known address of the parties in interest, such findings or
order shall be considered the findings or order of the
conmi ssion as a body unless set aside, reversed or nodified
by such commissioner or examiner within such time. If the
findings or order are set aside by the comm ssioner or
exam ner the status shall be the sane as prior to the
findings or order set aside. If the findings or order are
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The conplaint filed by the Union on March 15, 1993, is dism ssed.
Dated at Madi son, Wsconsin, this 9th day of March, 1994,
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Ri chard B. McLaughlin /s/
Ri chard B. McLaughlin, Exam ner

reversed or nodified by the conm ssioner or exam ner the tine
for filing petition with the commi ssion shall run from the
tinme that notice of such reversal or nodification is nuiled
to the last known address of the parties in interest. Wthin
45 days after the filing of such petition wth the
conmi ssion, the conm ssion shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part,
or direct the taking of additional testimny. Such action
shall be based on a review of the evidence submtted. If the
conmi ssion is satisfied that a party in interest has been
prej udi ced because of exceptional delay in the receipt of a
copy of any findings or order it may extend the tine another
20 days for filing a petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).
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SCHOCOL DI STRICT OF LA CROSSE

VEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

BACKGROUND

The conplaint alleges District violations of Secs. 111.70(3)(a)l, 3 and
4, Stats. The parties agreed that unit placenent issues are secondary to the
resolution of the conplaint. A Local affiliated with Service Enployees
International Union represents District enployes, and may have an interest in
the unit placenent of the Craftsperson position. Representatives of SEIU were

served with the conplaint, but declined to participate in this matter. Thi s
underscores that the issues posed here are threshold to any issue of wunit
pl acemnent . The conplaint questions whether the District has inproperly

withdrawn recognition of the Union as the mmjority representative of the
Car penter position.

THE PARTIES PGOSI Tl ONS

The Union's Brief

After a review of the facts, the Union contends that "(t)he bottom line
issue for determination is whether the school district of La Crosse had
recogni zed the Carpenters Union as the bargaining representative for its

carpenter position." Both the Commission and the NLRB have held, the Union
asserts, that voluntary recognition, once given, "cannot be wunilaterally
i gnored. " Recognition can, the Union argues, be informal, and in this case

"(t)here is no question but that the union was recognized and was continually
consulted regarding the terns and conditions of enploynment for the school

district carpenter over a lengthy period of tine." The Union acknow edges that
the recognition here was informal, and that negotiations were "unusually
snmooth." The fact remains, the Union asserts, that there has been "repeated
contact between the parties" related to the carpenter position. This fact
mani fests, according to the Union, "much nore than an innocuous statenent of
recognition.” Vol untary recognition, once established, cannot be w thdrawn
unilaterally "without a l|awful reason.” Nor can it be shown, the Union
contends, that it has waived bargaining rights, since such a waiver can "only
be found in clear and unm stakable conduct.” Arguing that the record shows the

parties "actually nmet and had bargaining sessions for a period of tine," the
Uni on concludes no waiver has been proven. The Union concludes the conplaint
nmust be sustained, and the relief requested in the conplaint be granted.

The District's Position

After a review of the facts, the District asserts that it did not violate
Sec. 111.70(3)(a)3, Stats., by elimnating the position of Carpenter and
creating the Craftsperson position. Noting that the four elenments of proof to
this section are well established, the District argues that there is no
per suasi ve proof on any of the el enents. The Union's recourse in this case,
according to the District, is a unit clarification petition, not a conplaint.
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The District denies that it conmitted any violation of Sec.
111.70(3)(a)4, Stats., since that section requires a Comm ssion-certified
election before a refusal to bargain can occur, and there has been no such
el ection. Beyond this, the District argues that it has never recognized the
Union as the representative of the Carpenter position; that no bargaining has
ever occurred regarding the Carpenter; and that no witten collective
bar gai ni ng agreenent exists between the District and the Union. Nor can a
| abor agreenent be inplied, based on letters exchanged between the Union and
the District, since Sec. 241.02(1)(a), Stats., precludes such a result. That
Potaracke testified that some neetings nay have occurred early in his
enpl oynent denonstrates, according to the District, only that "the District
utilized the Union's wage rate as its basis for establishing M. Potaracke's
remuneration for services rendered."”

The District's next major line of argunment is that it did not conmmit any
violation of Sec. 111.70(3)(a)l, Stats., since "no threats were nade nor
benefits promsed either to the Union or any enployee." The record
establishes, the D strict contends, that it "sinply elimnated the |ast
remai ning position in one classification and replaced it with a position in a
new y created classification." The District avers that not only is "the record
. bereft of any evidence whatsoever of either a threat of a reprisal or
prom se of benefit,"” the record shows "no contact whatsoever between the Union
and the District . . . (f)or a nunber of years."

Contending that the Union "appears to be alleging that the District
violated (a) statutory obligation by failing to refill the carpenter position
and by failing to bargain . . . regarding the creation of the craftsperson
position," the District asserts that the "elimnation of a position is a
deci sion vested in managenent." The right is recognized by arbitrators as a
matter of contract and the Comm ssion as a perm ssive subject of bargaining,
according to the District. In any event, the District argues that the creation
of the "wage scale for the craftsperson was not bargained with the Union" but
"adopted by the District.” This was, the District concludes, its right.

Noting that it does not take the conmplaint lightly, the District argues
that the record supports a dismssal of the conmplaint and the award of
attorney's fees to deter "frivol ous conplaints" such as that posed here.

DI SCUSSI ON

To denonstrate an independent violation of Sec. 111.70(3)(a)l, Stats.,
the Union nust establish, by a clear and satisfactory preponderance of the
evi dence, the existence of conduct having "a reasonable tendency to interfere
with the (enploye's) right to exercise MERA rights." 2/ It "is not necessary
to prove that Respondent intended to interfere with or coerce enployes or that
there was actual interference." 3/

2/ Beaver Dam Uni fied School District, Dec. No. 20283-B (WERC, 5/84) at 5.

- 10 - No. 27834-A



The record shows no interference with any nunicipal enploye. That the

District chose not to fill Potaracke's position after his retirenent has,
standing alone, no significance. There is no persuasive evidence to establish
this act does not stand al one. No District conduct toward Potaracke or the

Uni on can be considered to nmanifest a threat of reprisal or prom se of benefit
which mght interfere with enploye exercise of protected rights. Nor has the
Uni on denonstrated any conduct on the District's part which mght have a

reasonabl e tendency to interfere with enploye exercise of protected rights. It
is apparent that the Union wants the District to fill the Carpenter position,
but there is no denonstrated Ilink between the Union's desire and

Sec. 111.70(3)(a)l, Stats.

Sec. 111.70(3)(a)3, Stats., makes it a prohibited practice for a
nmuni ci pal enployer to "encourage or discourage a nenbership in any |abor
organi zation by discrimnation in regard to . . . tenure or other terms or
conditions of enploynent." To prove a violation of this section the
Conpl ai nants must, by a clear and satisfactory preponderance of the evidence,
establish that: (1) a municipal enploye was engaged in activity protected by
Sec. 111.70(2), Stats., (2) the District was aware of this activity; (3) the
District was hostile to the activity, and (4) the District acted, at least in
part, based upon its hostility to the enploye's exercise of protected activity.
4/

None of these elenents of proof are established on this record. The
Union points to no exercise of protected activity by any enploye which the
District was aware of and acted in hostility to. Even if it is assumed that
the Union's attenpt to protect the AGC area rate is protected activity, there

is no evidence of anti-Union hostility on the District's part. The District
bargains with enploye representatives of five bargaining units, and the Union
offers no basis to conclude the District is hostile to Local 1143. The

District's conduct toward the Union denonstrates that it does not believe the
Union is the majority representative of the Carpenter position. This indicates
only that issues under Sec. 111.70(3)(a)4, Stats., are posed, not that anti-
union discrimnation is at issue. The District has denonstrated that its work
requi renents have changed over time, and that the woodworking skills possessed
by Potaracke are | ess needed than welding and | am nate working skills. This is
not to say a journeyman carpenter could not fill the Craftsperson position, or
that the position does not warrant the AGC area rate. Such points, however,
are a matter for bargaining, and there is no evidence the District is unwilling
to bargain with a union who represents the Craftsperson position. Thi s
underscores that the conplaint poses bargaining issues, not anti-union
di scrimnation issues.

The conplaint focuses, then, on Sec. 111.70(3)(a)4, Stats., and on
whet her the Union is the voluntarily recognized representative of the Carpenter
position. The Union persuasively argues that voluntary recognition, once
af forded, cannot be withdrawn at the District's sole discretion. An enployer
cannot, for exanple, seek an election where it has recognized a mgjority
representative in a bargaining unit unless it can "denonstrate to this agency .

by objective considerations, that it has reasonable cause to believe that
t he i ncunbent organization has lost its majority status since . . . the date of
voluntary recognition." 5/

4/ The "in-part" test was applied by the Wsconsin Supreme Court to MERA
cases in Miskego-Norway C. S.J.S.D. No. 9 v. VERB, 35 Ws.2d 540 (1967)
and is discussed at lTength in Enploynent Relations Dept. v. WERC 122
Ws.2d 132 (1985).

5/ Wauwat osa Board of Education, Dec. No. 8300-A (WERC, 2/68) at 14. See
also VilTage of Deerfield, Dec. No. 26168 (WERC, 9/89).
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The issue wunderlying the Sec. 111.70(3)(a)4, Stats., violation is,
however, whether the District has voluntarily recognized the Union as the
representative of the Carpenter position. Determ nation of this issue has a
specific statutory background. Sec. 111.70(3)(a)4, Stats., states:

An enployer shall not be deened to have refused to
bargain until an election has been held and the results
thereof certified to the enpl oyer by the comm ssion.

As noted above, this section does not operate as a license for an enployer to

unilaterally wthdraw voluntary recognition. In recognition of this
background, however, the Commission has required proof of the voluntary
recognition sufficient to overcone the statutory directive. For exanple, to

address a situation where an enployer recognized one of two unions conpeting
for the same enpl oyes, the Conm ssion stated:

However, any recognition, valid or otherw se, granted
Teansters by the Mayor and/or the Gty Counci |

did not constitute such recognition which this agency
will recognize as barring a question concerning
representa-tion for any of the enployes enpl oyed in any
of the alleged units. 6/

Simlarly, the Commission thus addressed an allegation of voluntary recognition
arising before a Conm ssion certification:

Wiile it is true that where voluntary recognition has
been established a question of representation no | onger
exists and therefore an enployer cannot insist on an
election as a condition precedent to bargaining, we
nonet hel ess conclude that the standard of proof of the
extension of voluntary recognition necessary to
overcone the quoted portion above has not been net
herein. 7/

6/ Gty of Appleton, Dec. No. 8430-A 8431-A (WERC, 5/68) at 10-11.

7/ New Ri chnond Joint School District No. 1, Dec. No. 15172-B (WERC, 5/78)
at 4.
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In sum the Union nust establish voluntary recognition with proof sufficient to
overcone the adnonition of Sec. 111.70(3)(a)4, Stats., that a refusal to
bargai n cannot be found where a question concerning representation exists.

A question concerning representation does exist on these facts. The
Union notes that the letter confirm ng Potaracke's hire alludes to an agreenent
with Local 1143; that the parties appear to have met at one point to discuss
Pot ar acke' s wages; that the District offered, at one point, to deduct dues from
his check; and that the parties have corresponded regarding his wage rate.
These facts do point toward voluntary recognition, but ultimately show only
that the District determined to pay its Carpenter at the AGC area rate. The
Uni on neither asked for, nor received, a collective bargaining agreenent. The
Uni on never sought to address any condition of Potaracke's enploynment other
than the AGC rate, and never undertook any effort on his behalf other than to
supply the District with the AGC rate.

The Union acted less as a bargaining agent than as the source of
information concerning the AGC rate for the District, which is not an ACC

nmenber . The June 5, 1990, letter from the Union to the District underscores
this. The letter breaks out the wage rate from a series of benefits. The
District, in response, added three of the four listed benefits to the hourly

rate before deducting its own benefit package. This was done with no apparent
i nput fromthe Union, other than to supply the underlying data.

This point is decisively posed by Potaracke's request for a sick |eave

pay out. Nei t her Potaracke nor the District involved the Union in any way.
Pot ar acke' s Novenber 12, 1992, letter states he "only worked on a prom se and a
handshake back on Dec. 15, 1980." More significantly, if the Union was

Pot aracke's representative at this time, his request for the pay out and the
District's action to grant it constitute individual bargaining. The Union does
not, however, seek to undo this individually done deal and bargain the point.

Rat her, the Union seeks to have the deal acknow edged, but have the Carpenter

position continued, with the Union as its representative. This conduct
underscores the weakness of its position. It has acted only as the supplier of
wage rate information to the District. This is not sufficient to make it the

voluntarily recogni zed representative of the Carpenter position.

In sum the Union seeks to prevent the elimnation of the Carpenter
position and the creation of the Craftsperson position by claimng to be the

voluntarily recognized representative of the Carpenter position. The record
will not, however, support its claim If the Union wishes to preserve the
Carpenter rate, it nust claim to represent occupants of the Craftsperson
position. This claim raises a question concerning representation, resolvable

by a unit clarification or request for election, but not resol vable through the
conpl ai nt process.

The District has asked for attorney's fees. To grant this request
requires |abelling each of the Union's allegations frivolous and not debatabl e.
8/ If the Union's allegation of an independent violation of Sec. 111.70(3)(a)1l,
Stats., and a violation of Sec. 111.70(3)(a)3, Stats., stood alone, the
District's claim would have considerabl e persuasive force. These all egations
do not, however, stand alone. The |ongstanding exchange of wage rate
information cannot be dismissed as a "frivolous" <claim to voluntary
recognition. The Sec. 111.70(3)(a)4, Stats., allegation was debatable, and
thus the District's request cannot be granted.

8/ Wsconsin Dells School District, Dec. No. 25997-C (WERC, 8/90).
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Dated at Madi son, Wsconsin, this 9th day of March, 1994,
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Ri chard B. McLaughlin /s/
Ri chard B. MLaughlin, Exam ner
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