STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

EDUCATI ON ASSCCI ATI ON OF WAUKESHA,

Conpl ai nant , Case 111
: No. 49785 MP-2789

vs. : Deci si on No. 27835-A
SCHOOL DI STRI CT OF WAUKESHA, :

Respondent .

Appear ances:

M. Stephen Pieroni and Ms. Mary Pitassi, Staff Counsel and Associate
Counsel of the Wsconsin Education Association Council, 33 Nob Hi Il
Drive, P.O Box 8003, Madison, W 53708-8003, appearing on behal f
of the Associ ation.

Davis & Kuelthau, S.C., by M. Gary M Ruesch and M. Victor Lazzaretti,
111 East Kilbourn Avenue, Suite 1400, M Iwaukee, W  53202- 4285,
appearing on behal f of the District.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

The Education Association of Waukesha filed a conplaint wth the
W sconsin Enpl oynent Rel ati ons Conmi ssion on Septenber 14, 1993, alleging that
the School District of Waukesha had comitted a prohibited practice within the
meani ng of Sec. 111.70(3)(a)4, Stats. On Cctober 8, 1993, the Conmi ssion
appoi nted Coleen A. Burns, a nenber of its staff, to act as Examiner and to
make and issue Findings of Fact, Conclusions of Law and Order as provided in
Sec. 111.07(5), Stats. Hearings were held in Waukesha, Wsconsin, on March 30,
1994, and May 25, 1994. The record was cl osed on August 30, 1994, upon recei pt
of transcript and witten argunent.

Havi ng consi dered the evidence and argunents of the parties, the Exam ner
makes and issues the foll owi ng Findings of Fact, Conclusions of Law and Order.

FI NDI NGS OF FACT

1. The Education Association of Wukesha, hereafter referred to as
"Association," is a labor organization within the nmeaning of Sec. 111.70(1)(h),
Stats., and its principal office is c¢c/o M. David Pfisterer, Executive

Director, TriWuwuk Uni Serv Council, 13805 Wst Burleigh Road, Brookfield, W
53005- 3066.
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2. The School District of Waukesha, hereafter referred to as
"District,” is a nunicipal enployer within the neaning of Sec. 111.70(j),
St at s. Its principal offices are c/o D. David Kanpschroer, District
Adm ni strator, Waukesha School District, 222 Maple Avenue, Waukesha, W 53186.

3. In 1963, Central Canpus consisted of three buildings, i.e., Edison,
Wort hi ngton and Lincol n. Li ncol n housed Grades Seven and Ei ght. Edi son and
Wort hi ngton housed Grades N ne and Ten. South Canpus housed G ades El even and
Twel ve. In 1974, when North H gh was conpleted, South H gh School had two
canpuses, i.e., South Canpus and Central Canpus. The Central Canpus housed
Grades N ne and Ten and the South Canmpus housed G ades El even and Twel ve. Wen
North High was conpleted, North H gh housed four grades, i.e., N ne, Ten,
Eleven and Twelve; the District's tw mddle schools, Horning and Butler,
housed Grades Seven and Eight; and the elenentary schools housed G ades
Ki ndergarten through Six. Effective with the 1979-80 school vyear, the
el ementary schools housed Grades Kindergarten through Six; Horning, Butler and
Central mddle schools housed G ades Seven through N ne; and North and South
hi gh schools housed G ades Ten through Twel ve. Effective with the 1993-94
school year, the elenentary schools housed G ades Kindergarten through Six; the
m ddl e schools housed G ades Seven and Eight; and the high schools housed
Grades N ne through Twel ve. At the start of the 1993-94 school year, the
District had three high schools, North, South and the newly constructed West.

4. In 1963, teachers who taught Gades Seven through Twelve had a
seven period schedul e. Since at |east 1973, teachers who have taught G ades
Seven and Ei ght have had an eight period schedul e. From at |east 1963 until
the start of the 1993-94 school vyear, teachers who have taught Gades Ten
t hrough Twel ve have had a seven period schedul e. Prior to the 1979-80 school

year, teachers who taught Grade Nine had a seven period schedule. Effective
with the 1979-80 school year, teachers who taught G ade N ne have had an ei ght
peri od schedul e. Neither the Association, nor any individual, filed a

grievance on this change in the schedule of the Ninth Grade teachers. For at
[ east twenty years, a teacher in Grades 7-12 with an eight period schedul e has
received his/her base salary for a teaching |oad consisting of six assignnents
and two preparation periods. For at |least twenty years, a teacher in Grades 7-
12 with a seven period schedul e has received his/her base salary for a teaching
| oad consisting of five assignnents and two preparation periods. For at |east
twenty years, teachers in Gades 7-12 with a seven period schedule have
received overload pay in the anmount of one-fifth of their base salary for six
assignnents and one preparation period, while teachers in Gades 7-12 with an
ei ght period schedul e have received overload pay in the amunt of one-sixth of
their base salary for seven assignnents and one preparation period.

5. The Association is the exclusive bargaining representative for the
follow ng enployes of the District:

Al full-time and regular part-tinme teachers, guidance
counsel ors, librarians, psychol ogists, social workers,
speech and | anguage pat hol ogi st s, occupat i onal
t herapi sts, physical therapists, and exceptional
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The Associ at

The parties’

The parties'
fol | owi ng:

education itinerants, but excluding aides, substitute
teachers, secretarial, custodial, maintenance, |unch
program supervisory and all other enpl oyes.

ion and District began their bargaining relationship in 1965. The
parties' 1969-70 agreenent contained the follow ng:

ARTI CLE XI'|
TEACH NG HOURS AND TEACHI NG LOAD

12. 06 The normal teaching load in schools serving
grades 7-12 will include ten (10) preparation periods
per week. Preparation periods shall be equal in length
to a class period.

12.07 Every effort shall be nade so that the nornal
t eachi ng assi gnment shall include no nmore than two (2)
di stinct preparations. Di stinct preparations shall be
defined as preparations for classes of different grade
levels, different ability levels or different subject
ar eas.

1971-72 agreenent contained the follow ng:

ARTI CLE Xl
TEACHI NG HOURS AND TEACH NG LOAD

11. 06 The normal teaching load in schools serving
grades 7-12 will include ten (10) preparation periods
per week. Preparation periods shall be equal in Ilength
to a class period. Any variation in scheduling shall
not have the effect of reducing the preparation tine of
t he teacher.

11.07 Every effort shall be nade so that the nornal
t eachi ng assi gnment shall include no nore than two (2)
di stinct preparations. Di stinct preparations shall be
defined as preparations for classes of different grade
levels, different ability levels or different subject
ar eas.

1972-73 agreenent, executed on Cctober 31, 1972, contained the
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The parties’

ARTI CLE Xl I
TEACHI NG HOURS AND TEACH NG LOAD

12. 06 The normal teaching load in schools serving
grades 7-12 will include ten (10) preparation periods
per week. Preparation periods shall be equal in Ilength
to a class period. Any variation in scheduling shall
not have the effect of reducing the preparation tine of
t he teacher.

12.07 Every reasonable effort shall be nmade so that

the normal secondary teaching assignnment shall include
no nmore than two (2) distinct preparations. Di sti nct
preparations shall be defined as preparations for

classes of different grade levels, different ability
sections or different subjects.

1977-78 agreenment contained the follow ng:

ARTI CLE XI'| I
TEACHI NG HOURS AND TEACHI NG LOAD

13. 06 The normal teaching load in schools serving
grades 7-12 will include ten (10) preparation periods
per week. Preparation periods shall be equal in |length
to a class period. Any variation in scheduling shall
not have the effect of reducing the preparation tinme of
the teacher. Preparation time for regular classroom
el ementary teachers (K-6) wll normally include the
followi ng mnutes of preparation tinme per week:

K = 640 m nutes
Grades 1-3 = 580 m nutes
G ades 4-6 = 560 m nutes

It is understood by the parties that scheduling on
particular days or during particular weeks may
necessitate the reduction of the above nentioned nunber
of mnutes. It is further understood that cal culation
of this preparation tinme shall be based on the regul ar
teacher work day excluding the thirty (30) mnute duty
free lunch period.

13.07 Every reasonable effort shall be nade so that

the normal 7-12 teaching assignment shall include no
nore than two (2) distinct preparations. Di stinct
pr epar a- tions shall be defined as preparations for

classes of different grade levels, different ability
sections or different subjects.

The |anguage of Sec. 13.06 and 13.07 continued through the parties' 1978-80

agr eenent .

The parties' 1980-82 agreenent contai ned:

ARTI CLE XI | I
TEACHI NG HOURS AND TEACH NG LOAD S

13. 06 The normal teaching load in schools serving

-4 -
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The parties’

foll owi ng pr

grades 7-12 will include ten (10) preparation periods
per week. Preparation periods shall be equal in length
to a class period. Any variation in scheduling shall

not have the effect of reducing the preparation tine of

the teacher. It is the intent of the parties that the
hi gh school principals and their teachers work during
the termof this agreement to establish a workable hall

supervi si on program based upon a spirit of cooperation,

vol unt ari sm (sic) equity, and pr of essi onal

responsibility. It is wunderstood that occasional

supervi sion may be assigned without pay during periods
of high need. Preparation tinme for regular classroom
el ementary teachers (K-6) wll normally include the
followi ng mnutes of preparation tine per week:

K = 640 mi nutes
Grades 1-3 = 580 mi nutes
G ades 4-6 = 560 m nutes
El enentary Special Teachers = 560 m nutes

It is understood by the parties that scheduling on
particular days or during particular weeks may
necessitate the reduction of the above nmenti oned nunber
of mnutes. It is further understood that calculation
of this preparation time shall be based on the regul ar
teacher work day excluding the thirty (30) mnute duty
free lunch period.

13. 07 The Board understands the desirability of
keepi ng the nunber of distinct preparations by each
teacher in grades 7-12 to a mninum preferably no nore

than two preparations. If the individual teacher
desires an explanation of his/her assignnent, it wll
be granted by the i mmediate supervisor. |If the teacher

is not satisfied, he/she may seek recourse through the
conpl ai nt procedure.

1991-1993 | abor agreenment, which by its ternms remained "in full
force and effect up to the opening of the 1993-94 school year" contains the

ovi si ons:
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ARTI CLE XI 11
TEACH NG HOURS AND TEACHI NG LOADS

13. 02 It is assuned that the routine assignnments
necessary to run a good school will be shared equitably
by all and that extra pay will not be granted for these
duti es. Notwi t hstanding other provisions of this
article, routine assignnents may be made and/or
neetings may extend beyond the school day. In any

event, the total of these shall be linmted to two (2)
hours per week on a nonthly average.

13.06 The nornmal teaching load in schools serving
grades 7-12 will include ten (10) preparation periods
per week. Preparation periods shall be equal in length
to a class period. Except as provided in 13.02 above,

any variation in scheduling shall not have the effect

of reducing the preparation tinme of the teacher. It is
the intent of the parties that the high school

principals and their teachers work during the term of

this Agreenent to establish a workable hall supervision
program based upon a spirit of cooper ati on,

voluntarism (sic) equity, and pr of essi onal

responsibility. It is wunderstood that occasional

supervi sion nmay be assigned w thout pay during periods
of hi gh need. Preparation time for regular classroom
el enmentary teachers (K-6) wll nornmally include the
followi ng mnutes of preparation time per week:

K = 640 m nutes
Grades 1-3 = 580 m nutes
Grades 4-6 = 560 m nutes
El enentary Special Teachers = 560 m nutes

It is understood by the parties that scheduling on
particular days or during particular weeks may
necessitate the reduction of the above nentioned nunber
of mnutes. It is further understood that cal culation
of this preparation tinme shall be based on the regul ar
teacher work day excluding the thirty (30) mnute duty
free lunch period.

13. 07 The Board understands the desirability of
keepi ng the nunber of distinct preparations by each
teacher in grades 7-12 to a mninum preferably no nore

than two preparations. If the individual teacher
desires an explanation of his/her assignnent, it wll
be granted by the i nmediate supervisor. |If the teacher

is not satisfied, he/she may seek recourse through the
conpl ai nt procedure.

At the time of hearing, the parties had not reached agreenent on a successor to

their 1991-93 agreenent. The Association concedes that the |anguage of the
expired 1991-93 coll ective bargai ning agreement provides the District with the
right to inplement an eight period schedule at the high school. The

Association further concedes, that within the context of an eight period
schedul e, high school teachers may be given six assignments and two preparation
peri ods.

- 6 - No. 27835-A



6. The Association's initial proposals for the 1991-1993 agreenent,
presented to the District on March 18, 1991, included a request to add the
foll owi ng | anguage to the | abor agreenent:

Addi tional Assignnent (Overload) Pay

An enployee in the high school who volunteers or is

given a sixth assignment wll receive an additional
one-fifth (1/5) of his/her salary as conpensation for
such assignment. An enployee at the middle school who

volunteers or is given a seventh assignnent wll
receive an additional one-sixth (1/6) of his/her salary
as conpensation for such assignnent.

Witten rationale was attached to this proposal which stated "The policy

enunciated in this proposal is the current District policy on pay for
additional or overload assignnents at the middle school and high school
| evel s. ™ The District agreed that it currently paid an additional one-fifth

of salary to a high school teacher who had a sixth assignment, but advised the
Association that the one-fifth paynment was for the loss of a preparation
period, rather than for a sixth assignment. The Association nmade this proposal
because it understood that the District was contenplating the inplenentation of
an eight period schedule at the high schools. In rejecting the proposal, the
District advised the Association that the proposal would cause a problem with
an eight period schedule at the high school. Neither the Association, nor the
District, had nade any prior bargaining proposal on overload pay. Nor had
entitlement to overload pay been an issue during the negotiation of any
previ ous contract. During a nediation session on the 1991-93 agreenent, the
Associ ation understood that District Superintendent Kanpschroer had given
assurance that the District would not nove to the eight period schedule at the
hi gh school until the 1995-96 school year. The Association further understood
that the Superintendent would provide a witten statement to that effect.
G ven this understanding, the Association dropped its proposal with respect to
Additional Assignnent (OQverload) Pay for the 1991-93 agreenent. The
Associ ation subsequently received a letter from the District's bargaining
representati ve which stated:

This letter will confirm the discussions we had
during nediation and negotiations concerning the
i npl enentation of an eight hour day at the H gh School
| evel . Because the new Hi gh School will not open until
the 1993-94 school year, the District does not plan on
i mpl erenting such a change during the 1991-92 or 1992-
93 school years.

Pl ease contact the undersigned should you have
any questions concerning this natter.

Concl udi ng that the Association could not bind the District past the duration
of the contract being bargained, i.e., 1991-93, the Association did not pursue
the issue of the 1995-96 time frame. The Additional Assignnent (Overload) Pay
| anguage proposed by the Association was not included in the parties” 1991-93
agr eement . Wien the parties net to negotiate the successor to the 1991-93
agreenent, the Association resubmtted its proposal on Additional Assignnent
(Overl oad) Pay.

7. The inplenmentation of the eight period schedule at North, Wst and
Sout h Hi gh Schools occurred during a contract hiatus period, at a tinme in which
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the parties were bargaining an agreement to succeed their expired 1991-93
agreenent. The | anguage of the expired 1991-93 agreenent contains a provision
addressi ng teaching hours and teaching |oads, as do predecessor agreenents as
far back as the 1969-70 agreenent. Wi le the provision addressing teaching
hours and teaching |oads has been modified through the years, at all tines
since 1969-70, the provision has contained the followi ng | anguage: "The nor nal
teaching load in schools serving Gades 7-12 will include ten (10) preparation
peri ods per week. Preparation periods shall be equal in length to a class
period." For at least twenty years, teachers in Grades 7-12 have been subject
to one of two schedules, i.e., a seven period schedule or an eight period
schedul e. For at least twenty years, the nornmal teaching load of the eight
peri od schedul e has been six assignments and two preparation periods. Teachers
in Gades 7-12 with an eight period schedul e have never received overl oad pay,
or any extra conpensation, for a teaching load of six assignnents and two
preparation periods

Upon the basis of the above Findings of Fact, the Exaniner makes
and i ssues the follow ng

CONCLUSI ONS OF LAW

1. By virtue of a longstanding practice, the parties have defined the
nornmal teaching load of teachers in Gades 7-12 to be six assignments and two
preparation periods in an eight period schedule and five assignments and two
preparation periods in a seven period schedule. Under this practice, teachers
in Gades 7-12 who have an eight period schedule receive their base salary for
a normal teaching |oad of six assignments and two preparation periods.

2. At the time that the District inplenented the eight period schedul e
at the high schools, during the contract hiatus period, the status quo for
teachers in Grades 7-12 with an eight period schedule is that such teachers
receive their base salary for having six assignnents and two preparation
peri ods.

3. The District did not violate Sec. 111.70(3)(a)4, Stats., when it

did not provide overload pay in an amount equal to one-fifth of base salary to
hi gh school teachers who had a sixth assignment in an eight period schedul e.
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Upon the basis of the above Findings of Fact and Conclusions of Law, the
Exam ner nmakes and i ssues the foll ow ng:

ORDER 1/
The instant conplaint is dismssed inits entirety.
Dated at Madi son, Wsconsin, this 27th day of Cctober, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COVM SS| ON

By Coleen AL Burns [s/
Col een A. Burns, Exam ner

VWAUKESHA SCHOOL DI STRI CT

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

The conplaint, as originally filed, alleged that the District had

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conmi ssion nmay authorize a conm ssioner or exam ner
to make findings and orders. Any party in interest who is
dissatisfied with the findings or order of a conm ssioner or
examner may file a witten petition with the commssion as a
body to review the findings or order. If no petition is
filed within 20 days from the date that a copy of the
findings or order of the commi ssioner or examner was nailed
to the last known address of the parties in interest, such
findings or order shall be considered the findings or order
of the commssion as a body unless set aside, reversed or
nmodi fied by such conm ssioner or examiner within such tinme.
If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the sane as prior to the
findings or order set aside. If the findings or order are
reversed or nodified by the conm ssioner or exam ner the tine
for filing petition wth the commission shall run from the
time that notice of such reversal or nodification is nmailed
to the last known address of the parties in interest. Wthin
45 days after the filing of such petition wth the
conmmi ssion, the commission shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part,
or direct the taking of additional testinony. Such action
shall be based on a review of the evidence submtted. |If the
conmmssion is satisfied that a party in interest has been
prej udi ced because of exceptional delay in the receipt of a
copy of any findings or order it nmay extend the tine another
20 days for filing a petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).
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violated Sec. 111.70(3)(a)4, Stats., by unilaterally changing the status quo
regardi ng overload pay at the high school and niddle school level. ‘At hearing
on March 30, 1994, following settlenent discussions between the parties, the
Association wthdrew those portions of the conplaint which referenced the
m ddl e school . The remaining issue is the allegation that the District
unilaterally changed the status quo by not paying high school teachers overl oad
pay of 20% of their base salary for a sixth assignnent. The District denies
that it has violated Sec. 111.70(3)(a)4, Stats., and requests that the
conplaint be dismissed inits entirety.

PCSI TI ON OF THE PARTI ES

Associ ati on

The District violated its statutory duty to maintain the status quo ante
during a contract hiatus period when the District unilateralTy changed the
schedul e of school teachers in Grades 10-12 from a seven period day, with five
assignnents and two preparation periods, to an eight period day, wth six
assignnents and two preparation periods, wthout conpensating for the sixth
assi gnnent at an anount equal to 20% of base salary. This change constitutes a
per se violation of the District's statutory duty to bargain in good faith.

Three factors nust be considered in deternmining the status quo prior to
the hiatus: (1) |anguage of the agreenent, (2) bargaining history, and (3) past
practice. It is conceded that Sec. 13.06 of the agreenent provides the
District with the authority to determ ne the nunber of periods in each day, as
I ong as teachers get ten preparation periods each week and each period is equal
in length to a class period. Sec. 13.06, however, is silent as to the manner
in which teachers shoul d be conpensated for handling additional assignhnents.

The parties did not bargain on the issue of additional conpensation for
teachers taking assignments beyond the nornmal workload prior to the
negotiations for the 1991-1993 agreenent. At that tinme, the Association
proposed contract |anguage which provided for the additional conpensation of
one-fifth of base salary for a high school teacher who undertakes a sixth
assi gnnent. The District refused to agree to this language and it was not
included in the agreenent. The bargaining history provides no assistance in
determ ning the status quo.

Since neither the |anguage of the agreenent, nor the bargaining history,
resolves the issue, the issue can be resolved only by a determ nation of past
practi ce. Uniformy, from 1970 until the District's unilateral change in the
fall of 1993, the District paid high school teachers in Gades 10-12 additi onal
conpensation of 20% of their base salary for undertaking a sixth assignnent.
The teacher received this conpensation for undertaking additional work and not
for the | oss of a preparation period.

During all the years in question, the District's personnel directors have
always referred to the extra 20% conpensati on as conpensation for taking the
"extra class" or "additional responsibility" or the "overload assignnents."”
The only testinony offered to the contrary, was that of the District's wtness,
Ceorge Shiroda. Shiroda, the former Superintendent, recalled that, in 1972, he
had a discussion with fornmer Personnel Director, Paul Dybvad, in which Dybvad
stated that the 20% was intended to conpensate for loss of a preparation
peri od. Dybvad was not called as a witness by the District. The isol ated
coment recalled by Shiroda is not entitled to be given any weight in this
pr oceedi ng.

It flies in the face of conmmon sense to argue that the District has paid
for the surrender of preparation tinme, rather than for the performance of
addi tional services. As forner principal Gobel testified, the D strict was
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"paying people to teach an additional class, to assune the responsibility of

teaching an additional class of children where we did not have a teacher." As
Cobel further testified, he did not "go over to M. Carstens or his
predecessor, M. Dybvad, and say | have too many prep times in ny building, so

| have to get rid of sone.

Uniformy, the additional paynent has been 20% of the base sal ary, which
is obviously based upon the five assignment periods. Mat hemati cs conpel the
concl usion that extra conmpensation was paid for extra services, rather than for
the surrender of a preparation period. If the paynment were intended to
conpensate for the loss of a preparation period, then the additional paynent
woul d be based upon the seven periods which conprise the work schedule, 1.e.
five assignnments and two preparation periods, resulting in a paynent of 177 of
t he base sal ary.

Such a conclusion is al so supported by the manner in which part-tine high
school teachers have been conpensat ed. Part-tine teachers are paid one-fifth
of base salary for each assignnment, based upon the nornmal workload of five
assi gnnents per day.

Sec. 13.06 expressly requires that each teacher receive ten preparation
periods per week. If the extra conpensation were intended to conpensate for a
| oss of preparation period, then it would have been a sinple matter to recite
this entitlement in Sec. 13.06.

The Association did file a grievance in 1979 when teachers were required
to undertake a fifteen minute hallway supervision assignment each day. Thi s
assignnent did reduce the teachers' preparation tine, as ruled by Arbitrator
Kri nsky. However, it also increased the workload of the teacher by fifteen
m nut es. The disposition of this grievance does not support the District's
position that the 20% conpensation historically has been paid for |oss of
preparation tine, rather than for additional services.

Arbitrators have recognized that a binding past practice mnust be:

(1) unequivocal , (2) clearly enunciated and acted upon, (3) readily
ascertainable over a reasonable period of tine as a fixed and established
practice accepted by both parties. As outlined above, the evidence clearly

est abl i shes each of these el enents.

The change from a seven period schedule to an eight period schedul e has
i ncreased the nunmber of students each teacher teaches in a given day and has
substantially increased the workload. Sinple fairness dictates that a teacher
who is forced to go from a seven period day to an eight period day should
receive additional conpensation. Under the District's position, the District
could create a twelve period day with a 100% i ncrease in the nunber of students
taught each day, with no additional conpensation to the affected teacher.

The Association did not file a grievance in the early 1980s, when each
teacher was required to handle a silent reading programfor fifteen mnutes per
day, five days per week, because the silent reading program did not increase
t eacher workl oad. The Association did not file a grievance when 9th grade
teachers were transferred from the high school to the mddle school in 1979
with their day changed from seven periods to eight periods, because paynent of
extra conpensation has al ways been based upon school buil dings.

The District erroneously contends that the parties have a past practice
of conpensating for the loss of a preparation period, rather than the addition
of an assignnent. Under the established past practice, additional conpensation
has been paid for performing an additional assignment and not for giving up a
preparation period. Thus, the fact that teachers continue to receive two
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preparation periods does not relieve the District of the obligation to pay
addi tional conpensation for the sixth assignnent.

The Examiner should find the District to have violated the Minici pal
Enpl oyment Rel ati ons Act and award a full rmeasure of relief, including back pay
with interest to high school teachers who were not paid for the sixth
assignnent during the 1993-94 school vyear. The Exami ner should order the
District to cease and desist from termnating the economc benefit of
conpensation for a sixth assignment and direct the District to bargain to
i npasse on this issue.

District
As the Association argues, an enployer cannot change the status quo

during a contract hiatus. As the Association also argues, the status quo is
determ ned by contract |anguage, bargaining history, and past practice.

Sections 13.06 and 13.07 of the 1991-93 agreenent provide the District
with authority to change the schedule for high school teachers from seven
periods per day to eight periods. Sec. 13.06 permits the District to change
the schedul e subject to the requirenent that such a change "shall not have the
effect of reducing the preparation tine of the teacher." Sec. 13.06 also
i nposes a requirenment of ten preparation periods per week, with each period
being equal in length to a class period. The District's change to an eight
period schedule neets these requirenents. The Association's concession that
Sec. 13.06 provides the District with the authority to inplement the eight
period schedul e at the high school is conpelled by these facts.

The parties have a longstanding practice in which a teacher on a seven
peri od schedul e, who undertakes a sixth assignnent, receives extra conpensation
of 20% of base salary and a teacher on an eight period schedul e, who undertakes
a seventh assignment, receives extra conpensation of one-sixth of base salary.
In each situation, the paynent is due to the fact that the teacher has
forfeited one of the two contractually required preparation periods.

A review of the Association's behavior denonstrates that the Association
has always been interested in protecting the two contractually guaranteed
preparation periods. In 1979, when teachers were assigned fifteen mnutes per
day hallway supervision, the grievance filed by the Association alleged that
the District's conduct violated Sec. 13.06 by reducing preparation tinmne.
Arbitrator Krinsky agreed stating "The language of 13.06 is clear that the
District cannot make pernmanent changes in scheduling which reduce preparation
time."

In 1979, 9th grade teachers were noved fromthe high school to the nmiddle
school. As a result of this change, the 9th grade teachers noved from a seven
period day to an eight period day. The Association did not grieve the fact
that the 9th grade teachers did not receive additional conpensation for a sixth
assi gnnent because the teachers continued to receive the guaranteed two
preparation periods per day. This is the exact situation which the Association
is conplaining of in this action.

In the early 1980s, a program was instituted whereby each teacher had to
supervise silent reading for fifteen mnutes per day, five days per week, if
the reading were scheduled in a period in which the teacher was engaged in
teaching. The Association did not file a grievance, even though this added a
doubl e workload for fifteen mnutes each day, because the program did not
reduce preparation tine.

In sunmary, the Association concedes that the District had the authority
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under Article 13.06 to change from a seven period schedule to an eight period
schedul e. The Association's position that the District should now pay extra
conpensation for performng the nornmal eight period schedule workload of six
assignnents and two preparation periods is contrary to the [|ongstanding
practice. No teacher on an eight period day has ever received conpensation for
teaching the nornal six periods. Simlarly, no teacher on a seven day period
has ever received extra conpensation for teaching the nornmal five periods. In
all cases, extra conpensation has been paid only when a teacher has worked nore
than the normal workload for the particular schedule, with the corresponding
| oss of a preparation period.

The conplaint should be dismissed on its nerits. Respondent shoul d be
awar ded reasonabl e attorneys' fees and costs on the grounds that the action is
frivolous, as well as any further relief that the Exam ner nmay deem just and
equi t abl e.

DI SCUSSI ON

The District inplemented the eight period schedule at the high schools
effective with the 1993-94 school year, during a contract hiatus period. The
Associ ation does not contest the right of the District to inplenent the eight
peri od schedule at the high school. 2/ Nor does the Association contest the
right of the District to nake a sixth assignnment within the context of an eight
period schedule. 3/ The Association argues that the District's failure to pay
teachers an anount equal to 20% of base salary for a sixth assignnment at the
hi gh school constitutes a unilateral change in the status quo ante in violation
of Sec. 111.70(3)(a)4, Stats. 4/

Sec. 111.70(3)(a)4

Sec. 111.70(3)(a)4, Stats., states that it is a prohibited practice for a
nmuni ci pal enpl oyer, individually or in concert with others:

4. To refuse to bargain collectively wth a
representative of a majority of its enployes in
an appropriate collective bargaining unit. Such
refusal shall include action by the enployer to
issue or seek to obtain contracts, including
those provided for by statute, with individuals
in the coll ective bar gai ni ng unit whi | e
col l ective bargaining, nediation or fact-finding
concerning the terns and conditions of a new
collective bargaining agreenent is in progress,
unl ess such individual contracts contain express
| anguage providing that the contract is subject

2/ T. Vol. |, p. 10.
3/ T. Vol. I, p. 24.

4/ The Association's initial brief alleges a violation of Sec. 111.70(3)(a)l
and 3, Stats. The Association's argunents, however, focus on the
allegation that the District violated its statutory duty to bargain.
Accordingly, the Examiner is persuaded that the reference to Sec.
111.70(3)(a)3 is an error.
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to anendnent by a  subsequent coll ective
bar gai ni ng agreenent. Where the enployer has a
good faith doubt as to whether a |abor
organi zation claimng the support of a nmmjority
of its enployes in an appropriate bargaining
unit does in fact have that support, it may file
with the conmission a petition requesting an
election to that claim An enpl oyer shall not
be deened to have refused to bargain until an
el ection has been held and the results thereof
certified to the enployer by the conm ssion.
The violation shall include, though not be
l[imted thereby, to the refusal to execute a
col | ective bargai ning agreenent
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previously agreed upon. The term of any
col l ective bargai ning agreenent shall not exceed
3 years.

A rmunicipal enployer who violates Sec. 111.70(3)(a)4, Stats., derivatively
interferes with the Sec. 111.70(2), Stats., rights of bargaining unit enployes
in violation of Sec. 111.70(3)(a)l, Stats. 5/

Cenerally speaking, a nunicipal enployer has a duty to bargain
collectively with the representative of its enployes with respect to nandatory
subjects of bargaining during the term of an existing collective bargaining
agreenment, except at to those matters which are enbodied in the provisions of
said agreenent, or where bargaining on such matters has been clearly and
unm st akably wai ved. 6/ Absent a valid defense, a unilateral change in the
status quo wages, hours, or conditions of enploynent during negotiation of a
first collTective bargaining agreenent, or during the hiatus period between
collective bargaining agreenents, is a per se violation of the Sec.
111.70(3)(a)4, Stats., duty to bargain. 7/ Wai ver and necessity have been
recognized to be valid defenses to a charge of wunilateral inplementation in
violation of Sec. 111.70(3)(a)4, Stats. 8/

The enployer's status quo obligation only applies to mtters which
primarily relate to enploye wages, hours and conditions of enploynent. 9/ The
Commi ssion has found unilateral changes in the status quo wages, hours and
conditions of enployment to be tantanpunt to an outright refusal to bargain
about a nandatory subject of bargaining because such a wunilateral change
undercuts the integrity of the collective bargaining process in a nmanner
i nherently inconsistent with the statutory nmandate to bargain in good faith.
10/ In addition, an enployer's unilateral change evidences a disregard for the
role and status of the nmjority representative, which disregard is inherently
i nconsi stent with good faith bargaining. 11/

Status quo is a dynamic concept which can allow or nmandate change in
enpl oye wages, hours and conditions of enploynent. 12/ Thus, application of
the dynamic status quo principle may dictate that additional conpensation be
paid to enployes during a contract hiatus period upon attainment of additional
experience or education, 13/ or may give the enployer the discretion to change

5/ Green County, Dec. No. 20308-B (WERC, 11/84).

6/ Raci ne County, Dec. No. 26288-A (Shaw, 1/92).

7/ School District of Wsconsin Rapids, Dec. No. 19084-C (WERC, 3/85).

8/ Racine Unified School District, Dec. No. 23904-B (WERC, 9/87); Geen
County, supra.

9/ Mayvill e School District, Dec. No. 25144-D (WERC, 5/92).

10/ School District of Wsconsin Rapids, supra.

11/ Id.

12/ Mayvil | e School District, supra.

13/ School District of Wsconsin Rapids, supra.
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work schedules during a contract hiatus period. 14/ When determ ning the
status quo within the context of a contract hiatus period, the Conm ssion
considers relevant |anguage from the expired contract as historically applied
or as clarified by bargaining history, if any. 15/

Al l eged Violation

The payment in dispute is comonly referred to as "overload pay."
Overload pay prinmarily relates to enploye wages, hours and conditions of
enpl oynent and, thus, is a mandatory subject of bargaining.

As the Association argues, the District may not unilaterally change the
status quo on overload pay during the contract hiatus period. Appl ying the
principles enunciated above, the status quo is determned by a consideration of
the rel evant |anguage from the expired contract as historically applied or as
clarified by bargaining history, if any.

Article XIIl of the parties' expired 1991-93 |abor agreenent addresses
teaching hours and teaching | oads. Sec. 13.06 states in relevant part that
"The normal teaching load in schools serving Gades 7-12 will include ten (10)
preparation periods per week." @Gven that the normal teaching |oad is defined
in terms of a specific nunber of preparation periods, the |anguage of Sec.
13.06 does support the inference that an overload results from the |oss of
preparation periods. Sec. 13.06, however, does not definitively address
entitlement to overload pay. Thus, it is appropriate to consider the evidence
of the parties' past practice and bargaining history to determ ne the status
quo with respect to entitlement to overload pay.

Past Practices

For at |east twenty years, teachers with a seven period schedul e received
their base salary for a teaching load of five assignnents and two preparation
periods, while teachers with an eight period schedule received their base
salary for a teaching load of six assignnments and two preparation periods. For
at least twenty years, teachers on a seven period schedule received overl oad

pay

14/ Washi ngt on County, Dec. No. 23770-D (WERC, 10/87).

15/ School District of Wsconsin Rapids, supra.
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in the amount of one-fifth of their base salary for six assignnents and one
preparation period, while teachers with an eight period schedule received
overload pay in the amount of one-sixth of their base salary for seven
assignnents and one preparation period. No teacher on an ei ght period schedul e
has received overload pay, or any extra conpensation, for having six
assignnents and two preparation peri ods.

By these longstanding practices, which are acknow edged by both the
Association and the District, the parties have defined the normal workl oad of
an eight period schedule, i.e., six assignments and two preparation periods.
These practices further denonstrate that a teacher wth an eight period
schedule is entitled to receive his/her base salary for a teaching |oad
consi sting of six assignments and two preparation periods, but is not due any
overl oad pay, or extra conpensation, for having such a teaching | oad.

It is true that, prior to the 1993-94 school year, the middle schools,
but not the high schools, had an eight period schedule. Sec. 13.06, however,
does not distinguish the normal teaching load on the basis of whether the
teacher is assigned to a high school building or a middle school building.
Rat her, wunder the |language of Sec. 13.06, the nornal teaching load is
applicable to all teachers who teach Gades 7-12. Gven this contract
| anguage, the nobst reasonabl e construction of the evidence of the parties' past
practice is that the practice defining the normal teaching |load of an eight
period schedule is applicable to all teachers who teach Grades 7-12, including
the teachers who are assigned to a high school.

Bar gai ni ng History

The |anguage of Sec. 13.06, referenced above, has been in the parties'
col l ective bargaining agreenent since at |east 1969-70. Overl oad pay was not
the subject of any bargaining discussion prior to March 18, 1991, the date on
whi ch the parties exchanged initial proposals on their 1991-93 agreenent.

On March 18, 1991, the Association proposed the foll ow ng | anguage:

Addi tional Assignnent (Overload) Pay

An enployee in the high school who volunteers or is

given a sixth assignment wll receive an additional
one-fifth (1/5) of his/her salary as conpensation for
such assignment. An enployee at the middle school who

volunteers or is given a seventh assignnent wll
receive an additional one-sixth (1/6) of his/her salary
as conpensation for such assi gnnent.

The Association proposed this |anguage because it knew that the District was
contenplating the inplenentation of an eight period schedule at the high
schools. During the negotiation/nediation of the 1991-93 agreenent, the
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Associ ation was assured that the District would not inplenment an eight period
schedul e at the high school before the expiration of the 1991-93 agreenent and
the Association dropped its proposal on Additional Assignment (Overload) Pay.

The witten rationale attached to the Association's Additional Assignhnent
(Overl oad) Pay proposal stated "The policy enunciated in this proposal is the
current District policy on pay for additional or overload assignhnents at the
m ddl e school and high school levels." The District agreed that it currently
paid an additional one-fifth of salary to a high school teacher who had a sixth
assignnent, but advised the Association that the one-fifth paynent was
conpensation for the loss of a preparation period, rather than for a sixth
assi gnnent. It is not evident that the Association agreed that the one-fifth
paynent was conpensation for |oss of preparation period. Nor is it evident
that the parties reached any other agreement with respect to entitlenent to
overl oad pay when they negotiated their 1991-93 agreenent.

As discussed above, the evidence of the parties' past practices
denonstrates that, for teachers in Grades 7-12, the nornal teaching |oad of an
ei ght period schedule is six assignnents and two preparation periods. Neither
the evidence of the 1991-93 bargain, nor any other evidence of bargaining
hi story, establishes any agreenment that this practice is limted to the mddle
schools, or that high school teachers, unlike mddle school teachers, would
receive overload pay for a sixth assignment in an eight period schedul e.

Summary
The District argues that, historically, overload pay has been paid for
| oss of preparation tine. The Association argues that, historically, the

overl oad pay has been paid for an additional assignment. The Exam ner responds
that these argunents are immaterial to the resolution of the instant dispute.

Upon consideration of the relevant |anguage fromthe expired contract, as
historically applied, the Examner is persuaded that, at the tine that the
District inplenented the eight period schedule at the high schools, the
status quo was that teachers in Grades 7-12 who are assigned an eight period
schedule receive their base salary for a normal teaching load of six
assignnents and two preparation periods. Overl oad pay, whether triggered by
the loss of a preparation period or the addition of an assignnent, is not due a
hi gh school teacher who has six assignnents and two preparation periods wthin
an ei ght period schedul e.

The Association's equity argunents concerning the sixth assignnment at the
hi gh school are as applicable to the Ninth Grade teachers who were reassigned

to the nmiddle school, as to the current high school teachers. The parties
determined equity when they established the normal teaching |oad of an eight
period schedule, i.e., six assignments and two preparation periods.

Contrary to the argument of the Association, the District did not
unilaterally change the status quo in violation of Sec. 111.70(3)(a)4, Stats.,
when the District did not pay an additional 20% of base salary to high school
teachers who had six assignments in an eight period schedule. Accordingly, the
conpl aint has been dismssed inits entirety.

Costs and Attorneys' Fees

The District has requested that it be awarded costs and attorney fees.
In Wsconsin Dells School District, Dec. No. 25997-C (WERC, 1990), the
Comm ssion stated as foll ows:

As the Examiner correctly held, where a party's
position is found to denobnstrate "extraordinary bad
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faith," attorney fees and costs are available fromthe
Conmi ssion. Hayward Schools, supra. |In his concurring
opinion in Mdi son School District, Dec. No. 16471-D
(WERC, 5/81), Commissioner Torosian nore fully stated
our present view on the general availability of
attorney fees and on how the "extraordinary bad faith"
test can be met. He held:

Wiile | concur with the mgjority
that attorney fees are not justified in
the instant case, | disagree wth the

iron-clad pol i cy enunci at ed by t he
majority of denying attorney fees in all
future cases. | agree that, for sone of
the policy reasons stated in the United
Contractors case, the Commission should be
rel uct ant to grant attorney fees.
However, | feel the Comm ssion should
retain the flexibility, and therefore
adopt a policy, which would enable it to
grant attorney fees in exceptional cases
wher e an extraordi nary r emedy is
justified. In this regard | would adopt
the reasoning of the National Labor
Rel ations Board stated in Heck's Inc., 88
LRRM 1049, wher ei n the Nat i onal
Labor Rel ations Board stated its intention
. . to refrain from assessing
litigation expenses against a respondent,
not-wi thstanding that the respondent nay
be found to have engaged in ‘'clearly
aggravated and pervasive msconduct' or in
the ‘'flagrant repetition of conduct
previously found unlawful' where the
defenses raised by that respondent are
"debatabl e’ rather than "frivolous'."

In ny opinion limting the granting
of attorney fees to such cases would best
bal ance sone of the policy considerations
cited in United Contractors and the
i nterest of the Comm ssion in discouraging
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litigation and to protect the
( Enphasi s

frivol ous
of our process.

integrity

added.)
The Exam ner does not deemthe instant conplaint to be in bad faith or so
frivolous as to warrant the inposition of costs and attorneys' fees. As a
the District's request for the sane is hereby denied.

result,
this 27th day of Cctober, 1994.

Dat ed at Madi son, W sconsi n,
W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON
By Col een AL Burns [s/
Col een A. Burns, Exam ner
CAB/ nb
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