STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

| BEW LCCAL UNI ON NO. 577,

Conpl ai nant,
: Case 1
VS. : No. 49740 Ce-2145
: Deci si on No. 27854-A
FRANK KUEHL d/ b/ a
KUEHL ELECTRI C,
Respondent .

Appear ances:
Previant, Coldberg, Uelnen, Gatz, MIler & Brueggenman, S.C., Attorneys

No. 577.
DI Renzo & Bomier, Attorneys at Law, by M. Howard T. Healy and M. R

FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

On Septenber 2, 1993, International Brotherhood of El ectrical Wrkers
Local Union No. 577 filed a conplaint of wunfair |abor practice with the
W sconsin Enpl oynent Rel ati ons Conmi ssion wherein it alleged that Frank Kuehl,
d/ b/a Kuehl Electric, commtted an unfair |abor practice within the nmeaning of
Sec. 111.06(1)f, of the Wsconsin Enploynment Peace Act by refusing to conply
with a final and binding arbitration award. On Septenber 20, 1993 the
Respondent filed a notion to dismss and answer in the matter. The Conmi ssion
appointed a nenber of its staff, David E. Shaw, to be the Examiner in the
matter. A hearing was held before the Exam ner on March 22, 1994, in Neenah,
W sconsi n. A stenographic transcript was nade of the hearing and the
subm ssion of post-hearing briefs was conpleted by August 10, 1994. Havi ng
consi dered the evidence and the argunents of the parties, the Exam ner nakes
and i ssues the follow ng Findings of Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. I nternational Brotherhood of Electrical Wrkers Local Union No. 577
herei nafter the Conplainant, is a |abor organization having its offices |ocated
at 2828 North Ballard Road, Suite 201, Appleton, Wsconsin 54915. Since July
of 1990, Daniel Klatt has been Conplainant's Busi ness Manager. At all tines
material herein prior to July of 1990, Conplainant's Business Manager was Ron
Hansen. Until Septenber of 1993, Roger Perkins was the Conplainant's Assistant
Busi ness Manager.
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2. Frank Kuehl, hereinafter the Respondent, is an individual residing
at 724 Congress Street, Neenah, Wsconsin. Prior to July 31, 1992, Respondent
was an electrical contractor doing business as Kuehl Electric, a sole
proprietorship in Neenah, Wsconsin, and enployed his son, Steven Kuehl, his
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daughter-in-law, Holly Kuehl, Randy Kuehl and Doug Stunpf.

3.
aut hori zi ng

In August of 1989, Respondent signed a "Letter of
the Fox Valley Division, Wsconsin Chapter, National

Assent - A"
El ectri cal

Contractors Association, Inc., hereinafter "NE C A", to act as the collective
bargai ning representative for Kuehl Electric. Said "Letter of As
in relevant part, as foll ows:

Kuehl

LETTER OF ASSENT - A

In signing this letter of assent, t he
undersigned firm does hereby authorize Fox Valley
Division, Wsconsin Chapter, NECA, Inc. as its

collective bargaining representative for all nmatters
contained in or pertaining to the current and any
subsequent approved Inside Construction |abor agreenent
between the Fox Valley Division, Wsconsin Chapter,
N.E.C. A, Inc. and Local Union 577, IBEW The Enpl oyer
agrees that if a mpjority of its enployees authorizes
the Local Union to represent them in collective
bar gai ni ng, the Enployer will recognize the Local Union
as the exclusive collective bargaining agent for all
enpl oyees performng electrical construction work
within the jurisdiction of the Local Union on all
present and future jobsites. This authorization, in
conpliance with the current approved |abor agreenent,
shall become effective on the 4 day of Aug. 1989. It
shall remain in effect wuntil termnated by the
under si gned enployer giving witten notice to the Fox
Val l ey Division, Wsconsin Chapter, NE CA, Inc. and
to the Local Union at |east one hundred fifty (150)
days prior to the then current anniversary date of the
appl i cabl e approved | abor agreenent.

In accordance with Oders issued by the United
States District Court for the District of Mryland on
Cctober 10, 1980, in Cvil Action HW77-B302, if the
undersi gned enployer is not a nenber of the National
Electrical Contractors Association, this letter of
assent shall not bind the parties to any provision in
the above-nentioned agreement requiring paynent into
the National Electrical Industry Fund, unless the above
Orders of Court shall be stayed, reversed on appeal, or
ot herwi se nul lifi ed.

SUBJECT TO THE APPROVAL OF THE | NTERNATI ONAL PRESI DENT,
| BEW

NAME OF FI RM

El ectric

sent" reads,
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SI GNED FOR THE EMPLOYER SIGNED FOCR THE UNION 577, | BEW

BY Frank Kuehl /s/ BY Ronald Hansen /s/

NAVE Frank Kuehl NAVE Ronal d Hansen

TITLE OMER TI TLE Busi ness Manager

DATE 8-4-1989 DATE 8-9-89

4. Pursuant to the Letter of Assent, Respondent was party to a 1990-

1992 Agreenent with Conpl ai nant which expired on May 31, 1992.

5. Sonetine in February of 1991, Respondent incorporated a business
known as Frank and JoAnn Leasing Incorporated, with Respondent owning all 900
shares in the corporation, and Respondent and his spouse as its officers. The
corporation was inactive and did not do any business. Respondent subsequently
filed anended articles of incorporation changing the nane of the corporation to
Kuehl Electric, Inc. (KEI), wth Respondent as the sole shareholder and
director and he and his spouse as officers effective My 31, 1991. The
corporation did not own any assets and conducted no business prior to August 1,
1992.

6. In the first part of June of 1992, the Respondent contacted the
National Electrical Benefit Fund to inquire about the withdrawal liability
status of the fund to determ ne whether he would owe the fund any additional
noni es upon going out of business and also inquired as to his eligibility and
amount of benefits for pension and social security he would have coming and to
make sure all of the paperwork was conplete and correct. By the follow ng
letter of July 31, 1992, the Respondent notified the Conplainant he was
retiring and going out of business as of that date:

July 31, 1992

ATTN. Dan Kl att

| BEW Local #577

2828 N Bal l ard Rd STE 201
Appl eton W 54915

Dear M Kl att

This letter is to inform you |I am retiring from ny
busi ness, DBA Kuehl Electric, as of July 31, 1992. As
of this date | wll no longer be enploying any
electricians fromthe IBEW as | will cease operating
t he busi ness.

I will be forwarding all benefits due the | BEW NECA for
the month of July. | believe ny health and welfare
insurance will stay in effect for the nmonths of August
and Septenber 1992.
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7.
foll ow ng

| understand that if | continue to forward ny personal
health and welfare paynents each nonth, ny health
insurance will stay in force as long as | maintain ny
dues paynment to the International office.

If | decide to cancel ny national dues and health and
welfare at any time in the future, I will notify you at
such time.

I have enjoyed nmy years as an electrician and
contractor and | should now find nmore tine to do the
things that | enjoy.

Si ncerely,

Frank Kuehl /s/
Fr ank Kuehl

On or about July 22, 1992, Respondent's son, Steven Kuehl, sent the

letter to the Appleton-Gshkosh Area Joint Apprentices and Training

Conmittee (JATC) regarding the apprenticeship of an individual then enployed by

Respondent :

July 22, 1992

Appl et on- Gshkosh Area JATC
Superior Electric Co

2015 W Spencer Street

Appl eton, W 54914

Attention: GCerald Schultz

My father, Frank, is retiring at the end of this nonth.
Doug Stunpf has indicated that he would like to finish
his apprenticeship with ny conpany. Therefore, as
president of Kuehl Electric Inc., | amrequesting that
he be transferred to ny shop for conpletion of his
apprenti ceship.

I would appreciate it if approval be given before dad

retires. | realize the apprenticeship comittee does
not neet during the sumer nonths, but believe this can
be expedited by phone or mail. Thank you.
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If there are any questions or concerns, please contact
nmy office.

Respectful ly,

Steven W Kuehl /s/
Steven W Kuehl, President
Kuehl Electric Inc.

PO Box 606

Neenah, W 54957-0606

By letter of July 31, 1992, Schultz advised Steven Kuehl that the
Appl et on- Gshkosh Area JATC acknow edged that the apprenticeship of Stunpf would
"remain with your conpany, Kuehl Electric, Inc., effective imediately."

8. Respondent transferred all of his shares in KEI to his son,
Steven Kuehl, for no consideration, effective August 1, 1992. On or about
August 3, 1992, Respondent began an el ectrical design and consulting business,
KDC, and entered into the following agreenment with KEI effective August 5,
1992:

August 5, 1992

Agreenent between KDC and Kuehl Electric, Inc.

Kuehl Electric, Inc., (KEI) has agreed to hire the
service's of KDC, Neenah, Wsconsin.

KDC s service's to KEI shall constitute the foll ow ng:
KDC shall supply consulting and design service's for
power, lighting, repair, and service type work.
Drawi ngs shall be provided as hand drawn, or |[|ayout
design, as per the custoner's needs.

The owner of KDC, as a forner Electrical Contractor,
shal | al so provide, upon request, consulating service's
in the area of mnagenent, finance, progranms, and
Hazcom prograns, and other areas the KEI nmay request.

KDC shall work directly with accounts of KEI, in all
areas as stated above, and shall be authorized to
provide pricing directly to K&, through  KEI

whol esaler's, if the projects so require.

KDC shal |l have full use of all of KEI office equipmnent,
(Exanpl e: Fax, copier, conputor, etc,) for the purpose
so i nt ended.

The office secretary shall assist in typing letters,
mai | i ng, and support for KDC, as required.
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KDC shall supply there own vehicles, but gas shall be
suppl i ed by KEIl.

KDC al so agree's, to work a minimm of 16 hours, each
week, for a mninmum of 36 weeks, each year. No tine
card or records of hours worked, are required, at this
time, but may be required in the future.

KDC shall receive a flat rate of $364.50, each nonth,
payable by the 10th of each nonth. This rate shall
remain in effect until June 30, 1993, at which tine,
this contract wll be reviewed, and changed if
necessary, between both KDC and KEI.

St eve Kuehl Frank Kuehl

St eve Kuehl /s/ Frank Kuehl /s/
Presi dent, Kuehl El ectric, |nc. KDC

Date 8/5/92

At approximately the sane tine, Respondent, as F & J Leasing Co., entered into
a lease agreenent with KEI wherein Respondent agreed to |ease "the former
equi pment, tools, inventory and building of Frank Kuehl (DBA) Kuehl El ectric,
| ocated at 2215 Harrison St., Neenah, W 54956." The |ease agreenent stated
the responsibilities of lessee and |l essor to the effect that KEl is responsible
for the maintenance and upkeep of the building, equipnent (including vehicles)
and tools and is liable for damage done to same that is not covered by
i nsurance and requires lessee to provide insurance on the vehicles and the
tool s and other equi pnent; Respondent is responsible for maintaining the |awn,
keeping the parking area in good repair and clear of snow, nmjor repairs to
bui |l ding equipnent, maintaining fire insurance on the building. The | ease
agreenent also provided that Respondent retains his office in the building for
his use and that he have the use of the shop facilities for repair of his
equi prent or personal equipnent and that Respondent shall |ease additional
equi prent to KEI at the latter's request, if available, and at additional cost.
The agreenent al so provi ded:

This |ease agreenent shall be in force for a tine
period of one (1) year, but shall be reviewed each six
nonths and adjustnents made in |anguage or cost
agr eenent .

Any additional equipment may be |eased, at an added
cost to this agreenment, at any tine, at an additional
cost to the yearly cost agreenent.

The yearly cost of this lease shall be paid to the
| easor in nonthly paynents, no later than the 10th of
each month with the first paynent due February 10, 1993
and final paynent in full by Decenber 15, 1993 for the
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full cost of the yearly agreenent.

Failure to make the nonthly paynments, the |[|easor
retains the right to cancel this agreenent after
witten notice - 48 hours after the 10th of the each
nont h when the nonthly paynents are due.

At the end of the 11th nonth of this yearly agreenent,
a new | ease agreenent shall be executed and signed by
no later than the 10th of the last nonth of the
cal endar year (Decenber).

If this agreenent is cancelled by either party, either
for reasons stated or otherw se, the |easee shall have
48 hours to renmove his personal itemns.

Al so, as part of this | ease agreenent, the | easee shall
put into the Associated Bank, of Neenah, W a $5, 000
security deposit in the name of the leasor, F & J
Leasing. This shall be held in trust by the Associated
Bank and shall be used to cover any expenses to the
building or equipnment, according to the |easors
j udgerent .

The cost of the initial |ease agreenent covering 1992 was $36,000, plus the
$5,000 security deposit, and the agreement was signed by the Respondent on

behalf of F & J Leasing and by Steve Kuehl on behalf of KEI. Said |ease
agreenment constituted an "arm s length" transacti on between Respondent and KEI.
Respondent continued to keep an office in the building |leased to KEI. KEI

| eased two vans Respondent had as a contractor and a third van, a Toyota van
with "Kuehl Electric" printed on its side, the Respondent continued to drive.
KEI continued to use the same nmailing address and phone nunber as had
Respondent . KEI continued to enploy Randy Kuehl and Doug Stunpf as
electricians and Holly Kuehl, spouse of Steven Kuehl, as Ofice Manager. O
August 10, 1992, Respondent submitted his "Mnthly Payroll Report For
El ectrical Contractors" to the Wsconsin Electrical Enployees Benefit Funds for
the nmonth of July, 1992 and narked on that form the appropriate line to
indicate it was the "Final report in this Local Union area."

9. Prior to arranging the |easing agreenment with KEI, the Respondent
contacted a local bank and some of his former custoners that he knew | eased
their property or equipnment to find out what they were paying for |easing those
itens and then discussed with his accountant what would be a fair price for
| easing his building and equipnent. The Respondent concluded that $3,000.00
per nonth was a fair price for such an arrangenment and offered the arrangenent
to his son at that price as "take it or leave it".

10. On or about August 7, 1992, Steven Kuehl sent the Conplainant the
following letter:
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| BEW Local #577
2828 N Bal lard Rd STE 201
Appl eton W 54915

Dan Kl att

I have recently requested a withdrawal card from the
El ectrical Wrkers Union. It appears | amnot going to
receive it.

Effective 08/01/92 | withdraw ny affiliation with | BEW
Local #577.

Respectful |y,

Steven W Kuehl

KEl enpl oyes Doug Stunpf and Randy Kuehl sent Conplainant letters identical to
Steven Kuehl's letter and of the same date.

11. Respondent retai ned ownership of the records of Kuehl Electric and
its accounts receivable and did not sell or transfer them to KE, and
Respondent paid any bills that were outstanding at the tinme he retired.
Respondent conpleted all work of Kuehl Electric prior to July 31, 1992, and no
ongoi ng contracts or work of Kuehl Electric was transferred to, or taken over
by, KEI. Since July 31, 1992, Respondent spends approximately ten to twelve
hours per week in the office he retains in the building he leases to KE.
Under the consulting agreenent with KEI, Respondent has no set hours he nust

work for KEI. Respondent provides the electrical design work for KEI, except
for the design work provided by the engineering departrments of paper mlls that
are custoners of KEIl. Steven Kuehl does not perform any electrical design
wor k. For the nost part, Respondent's consulting clients for the first year
were limted to KEl. Respondent receives no fringe benefits from KEl and no
other remuneration from KEI beyond that provided through the consulting
agreenent and the |easing agreenent. In 1993, Respondent was in OCrandon,
Wsconsin, working on his cottage from April through Novenber, and did not
perform any work for KEI other than design work for a small project which he
sent by fax or mail. Since August of 1992, Respondent has been taking dancing

| essons approximately 30 to 40 hours per week, and has built an addition to his
home and a barn at his place in Crandon, Wsconsin as areas for dancing.

12. Steven Kuehl had been enployed by his father, the Respondent, for
twel ve years or nore and during that time had becone a journeyman el ectrician.
During the several years prior to August of 1992, Steven Kuehl worked as a
journeyman electrician, did estinmating, and was in charge of sone of the
smaller jobs in the field for Respondent. Respondent did all of the billings
to custoners hinself and nade all of the business decisions and personnel
decisions during the time he enployed his son, Steven Kuehl. Steven Kuehl had
no authority to wite checks on Respondent's accounts or to withdraw funds from
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those accounts. At all tinmes material, since August 1, 1992, Steven Kuehl has
been the President and sole sharehol der of KEI and the officers and directors
of KEI have been Steven Kuehl, his spouse, Holly Kuehl, and his brother, John
Kuehl. At all tines naterial since August 1, 1992, Steven Kuehl has nmde all
of the business decisions and financial decisions affecting KElI, and has been
solely responsible for the personnel and |abor relations decisions for KEI and
has been responsi ble for generally running the business. Al though Steven Kuehl
has at tines asked the Respondent for advice concerning KEI, Steven Kuehl nakes
the final decisions and Respondent has no authority in that regard. Respondent
does not have any authority to wite checks on KEl's accounts or to w thdraw
funds from those accounts. Respondent has no financial arrangenent wth KEl
beyond the consulting agreenent and the |easing agreenent and has no ownership
interest in KEl. At the time of hearing, KEI enployed between eight and
seventeen enployes besides Holly Kuehl, wth approxinmately half of those
enpl oyes bei ng journeynen el ectrici ans.

13. By the end of My, 1992, NECA and the Conplainant had reached
tentative agreenent on a successor Inside Labor Agreenent for 1992-1994. Said
Agreenment was ultimately reduced to witing and signed by NECA on August 20,
1992, and by the Conpl ai nant on August 31, 1992. By its terns, said Agreenent
was given retroactive effect to June 1, 1992. Sai d Agreenment contained, in
rel evant part, the follow ng provisions:

ACGREEMENT

Agreenent by and between the FOX VALLEY D VISIQON,
Wsconsin Chapter, NE C. A, Inc. and LOCAL UNI ON #577,
|.B.EW

It shall apply to all firms who sign a letter of assent
to be bound by this Agreenent.

As used hereinafter in this Agreement, the term
"Division" or "Chapter" shall nean the Fox Valley
Division, Wsconsin Chapter, NE.CA, Inc. and the
term "Union" shall nean Local Union #577, |.B.EW

The term "Enployer"” shall nean an individual firm who
has been recogni zed by an assent to this Agreenent.

ARTI CLE |
EFFECTI VE DATE - CHANGES - CRI EVANCES - DI SPUTES

SECTION 1.01 - This Agreenent shall take effect June 1,
1992 and shall remain in effect through May 31, 1994
unl ess otherwi se specifically provided for herein. It
shall continue in effect fromyear to year thereafter,
from June 1 through May 31, of each year, unless
changed or terminated in the way | ater provi ded herein.
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For the months of June and July of 1992,

SECTION 1.04 - There shall be no stoppage of work
either by strike or |ockout because of any proposed
changes in this Agreenent or dispute over nmtters
relating to this Agreenent. Al such matters must be
handl ed as stated herein.

SECTION 1.05 - There shall be a Labor-NManagenent
Conmittee of three (3) representing the Union and three
(3) representing the Enployers. It shall neet
regularly at such stated tines as it nay decide.

However, it shall also nmeet within forty-eight (48)
hours when notice is given by either party. It shall

select its own Chairnman and Secretary.

SECTION 1.06 - Al grievances or questions in dispute

shal | be adj ust ed by t he dul y aut hori zed
representatives of each of the parties to this
Agr eement . In the event that these two are unable to

adjust any nmatter within forty-eight (48) hours, they
shall refer the same to the Labor-Managenent Committee.

SECTION 1.07 - Al nmatters coming before the Labor-
Managenent Committee shall be decided by a mmjority
vote. Four (4) menbers of the Committee, two (2) from
each of the parties hereto, shall be a quorum for the
transaction of business, but each party shall have the
right to cast the full vote of its nenbership and it
shall be counted as though all were present and voti ng.

SECTION 1.08 - Should the Labor-Managenent Conmittee
fail to agree to adjust any matter, it shall then be
referred to the Council on Industrial Relations for the
El ectrical Contracting Industry for adjudication. The
Council's decisions shall be final and binding on both
parties hereto.

SECTION 1.09 - Wien any matter in dispute has been
referred to conciliation or arbitration for adjustnment,
the provisions and conditions prevailing prior to the
time such matters arose shall not be changed or
abrogated until Agreenent has been reached or a ruling
as been made.

Respondent paid Randy Kuehl and

Doug Stunpf wages and benefits in the anmpbunts provided for under the 1992-1994
I nsi de Labor Agreenent.

14.

Busi ness

Between July 31, 1992 and Septenber 24, 1992, Conplainant's

-10-

Manager, Klatt, had a nunber of conversations with Steven Kueh
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regarding signing a Letter of Assent. On sone of those occasions

was present

at KEl and on one occasion returned Kl att's call to

asking if he could help. During his conversations with Kl att,
indicated that he intended to be a non-union contractor. Kl att
Kuehl the following letter of Septenber 3, 1992:

Sept ember 3, 1992

Kuehl Electric
Attention: Steve

Dear Steve:

Encl osed are wunion copies of current Kuehl El ectric
Letter's of Assent-A for the Inside and Residential
Agreenments with Local Union 577. You will note that
Frank Kuehl signed for the enployer, and as owner. I
have al so enclosed for your review, sanple Letter's of
Assent-A, B which are the current forns in use since
1991.

As previously discussed, | am available at vyour
convenience to discuss Letter's of Assent (Contracts)
and their slight differences such as, but not limted

to, Notice Requirenent for Termnation and parties
i nvol ved.

Representing the |.B.EW, | can express to you,
wi t hout reservation, the sincere value we place on your
past, present, and hopefully, future association with
Local Union 577.

I have also enclosed for your review an appropriate
section taken from the Wsconsin Electrical Enployees
Health and Wl fare Trust Plan, specifically concerning
Randy and Doug's hour bank.

As discussed at our August 6, 1992 neeting in your
office, | request to review only your new |Incorporation
Docunent, Apprentice Transfer Papers, and Agreenent of
Sal e.

If International representation of the |I.B.EW s
desired for a neeting to address any concerns you have,
I would arrange this at a nmutually agreed upon date and
time. Pl ease respond as to your intent to renew your
association with the I.B. EW by Septenber 15, 1992.

-11-

, Respondent
St even Kuehl
St even Kuehl
sent Steven

No. 27854-A



Si ncerely,

|.B.E.W Local Union No. 577

Don Kl att /s/

Don Kl att

Busi ness Manager

15. Steven Kuehl continued to refuse to sign a letter of assent and
Klatt, on Cctober 9, 1992, mailed the follow ng grievance dated Septenber 24,
1992, to NECA:
| NTERNATI ONAL  BROTHERHOOD OF ELECTRI CAL WORKERS
Gi evance Form and Record of Proceedi ngs

L.U 577 Co. Kuehl Electric Gi evance

Date Septenber 24, 1992Tinre A M/P.M

Nanme Frank Kuehl, President Enpl oyer 1.D. No. Dept.

State G&Gievance: Article I, Section 1.01, 1. 02, 1.03, Article 11,
Section 2.08, 2.08 Article 1V, Section 4.10. Article X  Section 10.01.
Article XIll, Section 13.02. Article XV, Section 14.01, 14.02, 14.03, 14.04,
14. 05, 14.07

Settl enent Requested: Kuehl Electric to fulfill conditions agreed to under

Letter of Assent

Si gned Si gned Daniel Kl att /s/ 10/ 9/ 92
Aggri eved Enmpl oyee Uni on Representative

By the following letter of Cctober 19, 1992, NECA advi sed the Respondent
of the pending grievance:

M. Frank Kuehl

Kuehl Electric

P. 0. Box 606

Neenah, W 54956

Dear Frank:

I amin receipt of a grievance against Kuehl Electric
and you, as President, as filed by I.B.E.W Local Union
#577. A copy is attached.

I  have discussed this grievance wth Dan Kl att,
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Busi ness Manager of |.B.EW Local Union #577. It
appears that the Union's position is that Kuehl
El ectric and Kuehl Electric, Inc., are one and the sane
conpany, or an alter-ego, and therefore are still bound
to the Letter of Assent "A" to the |abor agreenent.

A nmeeting will be scheduled to hear this grievance. At
this neeting you wll be given an opportunity to
present any witten or oral testimony you may w sh to
present. I will advise you of the tinme and place of
the meeting when it is set.

In the neantime, if | can be of any assistance to you,
pl ease do not hesitate to give me a call.

Si ncerely,

Ron Steiner /s/
Ron St ei ner
Executive Vice President

The Respondent did not respond to Steiner's letter and Steiner sent Respondent
the following letter of Novenber 16, 1992, regardi ng the pendi ng grievance:

M. Frank Kuehl
Kuehl Electric
P. 0. Box 606
Neenah, W 54956

Dear Frank:

I wote to you on Cctober 19, regarding a grievance
agai nst Kuehl Electric and you, as President, as filed
by I.B.E.W Local Union #577. A copy is attached.

W have scheduled a Labor/Managenent neeting to hear
the grievance on Tuesday, Decenber 1, at 1:00 p.m at
the Mdway Mtor Lodge in Appleton. At this neeting
you will be given an opportunity to present any witten
or oral testinony you may wi sh to present.

| regret we have been unable to resolve this without a
neeti ng.

Pl ease feel free to call me if you have any questi ons.

Si ncerely,

Ron Steiner /s/
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Ron Stei ner
Executive Vice President

The date of the hearing was subsequently changed to Decenber 2, 1992.

By the following letter of Decenber 1, 1992, Respondent's attorney,
Howard Healy, responded to Steiner's letters on behalf of the Respondent:

Decenber 1, 1992

Via Facsimle

M. Ronald Steiner
Executive Vice President
NECA

6200 G sholt Drive

Madi son, W 53713

RE: Kuehl Electric Gievance hearings
schedul ed 12/2/92, M dway Mt or Lodge,
Appl eton, W sconsin

Dear M. Steiner:

Pl ease be advi sed that we have been requested by
Kuehl Electric to respond to the Notice of Gievance
hearing which was nmiled to Frank Kuehl OCctober 19,
1992. Pl ease be advised that M. Kuehl does not enter
an appearance before the arbitration proceeding.
M. Kuehl objects to the arbitration proceeding on the
basis that he is not at the present and was not at the
time of the grievance, a signhatory to any collective
bar gai ni ng agreenent, or any other agreenent w th NECA
| BEW

M. Kuehl is retired from the electrical
contracting business. He previously operated as a sole
proprietor under the nane of Frank Kuehl, d/b/a Kuehl
El ectric.

M. Kuehl terminated his business effective
July 31, 1992. Since that date, M. Kuehl has not been
actively engaged in the electrical contracting
busi ness. M. Kuehl enploys no enpl oyees. He provided
the union with notice of the termination of his
busi ness.

NECA has no jurisdiction to conduct an
arbitration proceedi ng regardi ng Frank Kuehl.

Very truly yours,

DI RENZO AND BOM ER
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Howard T. Healy /s/
Howard T. Healy

16. On Decenber 2, 1992, the Joint Labor Managenent Committee, (JLMO),
consisting of three nenbers representing enployers and three nenbers
representing the Conplainant, net at the Mdway Mtor Lodge in Appleton,

Wsconsin to consider the grievance filed against the Respondent. Klatt and
Steiner were also present at the neeting. No one appeared at the meeting on
behal f of the Respondent. At that neeting, Kl att presented verbal testinony

regarding his conversations with Steven Kuehl and the Respondent and his
account of what had happened in his attenpts to have Steven Kuehl sign a letter
of assent. Klatt also presented "Letters of Incorporation" obtained from the
Secretary of State's office showing Respondent as President, copies of
newspaper ads from Cctober 7 and 14, 1992, wherein "Kuehl Eectric" was
advertising for non-union help. Klatt also testified that he had seen
Respondent's Toyota van, with "Kuehl Electric" still painted on it, parked at
KElI's shop on nunerous occasions and that he had personally observed the
Respondent and Steven Kuehl working on a job on Novermber 12, 1992, at Neenah
Foundry Plant #3. The JLMC discussed the matter and Healy's letter of Decenber
1st and then approved a motion that Conplainant contact its legal counsel to
obtain the necessary information regarding the ownership of Kuehl Electric and
KElI, with the nmeeting to reconvene on January 5, 1993.

17. Subsequent to the Decenber 2, 1992 nmeeting of the JLMC the
Conpl ainant attenpted to serve subpoenas duces tecum on the Respondent and
Steven Kuehl by registered nmail, but were unsuccessful. Conpl ai nant' s
Assi stant Business Mnager at the tinme, Roger Perkins, then attenpted to
personal ly serve the subpoenas on Respondent and Steven Kuehl at their personal
residences at the end of Decenber, 1992. In the case of Respondent, his wife
refused to accept the subpoenas and acconpanyi ng check, so Perkins placed it in
the nmil box while she was watching. Steven Kuehl's wife accepted the subpoena
and check from Perkins. The cover letters to the subpoenas read, in relevant
part, as foll ows:

BEFORE THE
LABOR MANAGEMENT COWM TTEE
FOX VALLEY DI VI SI ON, W SCONSI N
CHAPTER NECA AND LOCAL UNION NO. 577, |BEW

IN THE MATTER OF:
THE GRI EVANCE AGAI NST FRANK KUEHL d/b/a
KUEHL ELECTRI C AND KUEHL ELECTRIC, | NC.

SUBPCENA DUCES TECUM

TO

Frank Kuehl
YOU ARE HEREBY REQUIRED to appear before the
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18.

of January 4, 1993, Healy advised Steiner and Kl att that Steven Kuehl

Labor Managemrent Commttee Fox Valley Division,
W sconsi n Chapter NECA and Local Union No. 577, IBEWto
give evidence in the above-referenced proceeding
pendi ng before said Committee at 2:00 p.m on January
5, 1993 at the M dway Mtor Lodge - Appl eton.

YOU ARE FURTHER REQUIRED to bring with you at
the tine and place nentioned, the follow ng papers and
document s:

By letter of January 5, 1993, Healy returned to Conplainant its
check to Steven Kuehl for the subpoena fee. By the following fax transmttal

appear at the JLMC s proceedi ng on January 5th:

19.

RE: Labor Managenent Committee
Fox Vall ey Division, Wsconsin
Chapter NECA and Local Union No. 577, |BEW

Grievance Agai nst Frank d/b/a
Kuehl El ectric and Kuehl El ectric, Inc.

CGent | enen:

Steven W Kuehl has requested that | respond to
the Subpoena Dueces Tecum which he received at his
resi dence on Decenber 29, 1992. M. Kuehl refuses to
appear and/or participate in any proceeding before the
Labor Managenent Committee of the Fox Valley Division,
Wsconsin, Chapter NECA and Local Union No. 577, |BEW
The proceeding which is scheduled at 2:00 p.m on
January 5, 1993 at the Mdway Mtor Lodge, Appleton,
Wsconsin relates to matters under the current
col l ective bargai ni ng agreenent between the Fox Valley
Division, Wsconsin, Chapter NECA and Local Union
No. 577, IBEW M/ client is neither a menber of the
enpl oyer group nor a person who has signed or assented
to the terns and conditions of that |abor agreenent.
The Subpoena Duces Tecum has no force or effect. Your
organi zation has no jurisdiction over ny client.

Very truly yours,
DI RENZO AND BOM ER

Howard T. Healy /s/
Howard T. Healy

woul d not

On January 5, 1993, the JLMC reconvened to consider the grievance

-16-

No. 27854-A



agai nst Respondent . Nei t her the Respondent, nor Steven Kuehl, nor anyone on
their behal f, appeared at said neeting. The JLMC unaninously voted to find the
Respondent had violated the 1992-1994 |nside Wreman Labor Agreenent. Steiner
sent the Respondent the following letter of January 22, 1993 informng him of
the JLMC s deci si on:

M . Frank Kuehl
Kuehl Electric
P. 0. Box 606
Neenah, W 54956

Dear Frank:

As Secretary of the Labor Managenent Conmittee, as
appointed by |.B.EW Local Union #577 and the Fox
Valley Division, Wsconsin Chapter NECA , | have
been instructed to informyou of the foll ow ng decision
as reached by unanimous vote of the Labor WManagenent
Conmittee on the grievance filed by |.B.EW Local
Uni on #577.

The deci sion reads as foll ows:

In this instant case, based on the evidence provided,
the Labor WManagenment Conmittee does hereby find Frank
Kuehl, Kuehl Electric, guilty of violation of the
current Inside Wreman Labor Agreenment between |.B.E W
Local Union #577 and the Fox Valley Division, Wsconsin
Chapter NECA, as charged by |.B.EW Local
Uni on #577.

THE REMEDY SHALL BE AS FOLLOMAS

Based on the payroll reports as filed for My, June,
and July 1992, the reports indicate two (2) enployees
wor king an average of 311.83 hours per nonth, at the
total wage/fringe benefit package of twenty-three
dollars and twenty-seven cents ($23.27) per hour, or a
total due of seven thousand two hundred fifty-six
dol lars and twenty-eight cents ($7,256.28) per nonth.

Frank Kuehl, Kuehl Electric, is hereby directed to pay
the sum of $7,256.28 per nonth for each nobnth starting
August 1, 1992, until the date of resolution of this
anount .

The monies to be paid shall be nmade payable to |BEW
Local Union #577 to be distributed as wages and
benefits to the #1 and #2 persons on the out-of-work
list.
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Your pronpt attention to this nmatter will be
appr eci at ed.

Si ncerely,

Ron Steiner /s/

Ron Stei ner

Executive Vice President

RS/ sb

DECI SI ON APPROVED BY LABCR MANAGEMENT COWM TTEE:

Tom Wods /s/ Ron Steiner /s/

Tom Whods Ron St ei ner

Chai r man Secretary
The latter was sent by certified nail. The Respondent refused to claim the
letter and it was returned unclained. Subsequently, by letter of Mrch 5,

1993, Kl att sent Respondent a copy of the JLMC s decision by regular nail
addressed to P.O Box 606, Harrison Street, Neenah, Wsconsin, which Respondent
recei ved.

20. The Respondent ceased doi ng busi ness as an el ectrical contractor on
July 31, 1992 and has had no financial interest in, or managerial control, over
the operation of KEI, no authority with regard to KEI's |abor relations and no
financial stake or ownership in the operation of KEI. There is no evidence in
the record denpbnstrating union aninus on the part of the Respondent, Frank
Kuehl .

21. At all times material herein, the Respondent has refused to conply
with the award of the Joint Labor Managenment Conmittee.

Based upon the foregoing Findings of Fact, the Exam ner nmakes the
foll owi ng

CONCLUSI ONS OF LAW

1. The issue of whether the Respondent Frank Kuehl, d/b/a Kuehl
El ectric, was bound by the 1992-1994 |Inside Labor Agreenent between the
Conplainant and N.E.C A was an issue of arbitrability and was not an issue
whi ch the Joint Labor-Managenent Conmittee, convened pursuant to the grievance
and arbitration provisions of that Agreement, had jurisdiction to decide.

2. The Respondent, Frank Kuehl, did not by his letter of July 31,
1992, to Klatt announcing his retirenment effective that date, effectively
withdraw NECA's authority to enter into the 1992-1994 I|nside Labor Agreenent
wi t h Conpl ai nant on behal f of Respondent.

3. As of July 31, 1992, the Respondent, Frank Kuehl, d/b/a Kuehl
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Electric, ceased doing business as an electrical contractor and did not
continue in the formof an alter ego, Kuehl Electric, Inc., and, therefore, did
not continue to be a party to the 1992-1994 |nside Labor Agreenment between the
Conplainant and N E C A after that date. Theref ore, Respondent was not
required to subnmit a dispute with Conplainant regarding the application of that
Agreenent to a period of tine after July 31, 1992 to the Joint Labor-Managenent
Conmi t t ee.

4. The decision and award of the Joint Labor-Minagenment Conmittee
whi ch the Conplainant seeks to enforce against the Respondent, Frank Kuehl
d/b/a Kuehl Electric, is not enforceable. Therefore, the Respondent did not

commt an unfair labor practice within the neaning of Sec. 111.06(1)(f),
Stats., by refusing to conply with said award.

Upon the basis of the foregoing Findings of Fact and Concl usions of Law,
t he Exam ner nakes and issues the follow ng

ORDER 1/
The conplaint filed herein is disnmssed inits entirety.
Dated at Madi son, Wsconsin this 4th day of Novenber, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

By _David E. Shaw /s/
David E. Shaw, Exam ner

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The commission nmay authorize a conm ssioner
or exam ner to make findings and orders. Any party in
interest who is dissatisfied with the findings or order
of a commssioner or examiner may file a witten
petition with the commssion as a body to review the
findings or order. If no petition is filed within 20
days fromthe date that a copy of the findings or order
of the conmi ssioner or examner was mailed to the |ast
known address of the parties in interest, such findings
or order shall be considered the findings or order of
the conmi ssion as a body unless set aside, reversed or
nodi fied by such conmmi ssioner or examiner wthin such
time. If the findings or order are set aside by the
conmi ssi oner or exam ner the status shall be the same
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(Footnote 1/ continues from previous page.)

as prior to the findings or order set aside. If the
findings or order are reversed or nodified by the
conmi ssioner or examiner the tine for filing petition
with the commission shall run fromthe tinme that notice
of such reversal or nodification is mailed to the |ast

known address of the parties in interest. Wthin 45
days after the filing of such petition wth the
conmi ssi on, the commission shall ei t her affirm

reverse, set aside or nodify such findings or order, in
whole or in part, or direct the taking of additional
testinony. Such action shall be based on a review of
the evidence subnmitted. |If the comm ssion is satisfied
that a party in interest has been prejudi ced because of
exceptional delay in the receipt of a copy of any
findings or order it may extend the time another 20
days for filing a petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).
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FRANK KUEHL, d/b/a KUEHL ELECTRI C

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

The Conplainant has alleged that Respondent Frank Kuehl, d/b/a Kuehl
Electric, has violated Sec. 111.06(1)(f), Stats., by refusing to comply with
the award of the Joint Labor-Mnagenent Conmmittee finding that Kuehl Electric,

Inc., is Respondent's alter-ego and that, therefore, Respondent violated the
1992-1994 Inside Labor Agreenent between Conplainant and the National
El ectrical Contractors (NECA) when Kuehl Electric, Inc. enployed non-union

electricians and did not comply with the terns and conditions of enploynent set
forth in the 1992-94 Agreenent.

The Respondent has in turn, asserted that the Conmi ssion does not, and
that the JLMC did not, have jurisdiction over him on the basis that as of
July 31, 1994, he went out of business and was no |onger an "enployer", and
that, therefore, he was not a party to the 1992-94 Inside Labor Agreenent
bet ween Conpl ai nant and NECA and not bound by that Agreenent.

Conpl ai nant

The Conplainant believes that Kuehl Electric, Inc., or KE, is a
continuation of Frank Kuehl d/b/a Kuehl Electric, and that Respondent is
therefore bound by the 1992-1994 |nside Labor Agreenent. Based upon that
belief, it submtted a grievance in an attenpt to resolve the disputed status
of KEI. Under the Agreement, disputes as to the agreement are to be resol ved
by a Joint Labor-Minagenent Committee (JLMC). If the JLMC resolves a dispute,
that decision is final and binding on the parties. The Respondent received

adequate notice that the grievance was scheduled to be heard by the JLMC in
Decenber of 1992 and January of 1993 and in fact the Respondent responded to
these notices through correspondence from its attorney. The JLMC net in
Decenber of 1992 and January of 1993, considered all of the evidence presented,
and based on that evidence found the Respondent gquilty of violating the
Agreenent and directed Respondent to pay $7,256.28 to Conplainant per nonth
begi nning in August of 1992, until Respondent began effecting the terns of the
agr eement . The Respondent has at all tines since receiving notice of the
decision and award failed and refused to conply with the award, in violation of
Section 111.06(1)(f), Stats.

Conpl ai nant asserts that the Respondent is bound to the 1992-1994 |nside
Labor Agreenent by virtue of the Letter of Assent, and that therefore it is
bound by the decision and award rendered pursuant to that Agreenent's grievance
and arbitration provisions. Respondent signed the Letter of Assent binding
"Kuehl Electric" to the agreements arrived at between NECA and the Conpl ai nant
and Respondent never sent the required witten notice to Conplainant or NECA
that he was termnating the latter's authorization to enter into collective
bargai ning agreenents with Conplainant on his behalf. The Letter of Assent
signed by Respondent also binds any alter ego, including KElI, that may be
determined to exist by a decision of the JLMC under the broad grievance and
arbitration provisions of the agreenent. It is irrelevant that the alter ego
is not signatory to the Agreenent.
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The alter ego issue was properly before the JLMC since the Agreenent's
grievance and arbitration provisions do not specifically exclude it from
consi deration. The U S. Suprene Court has hel d:

Apart from matters that the parties specifically
exclude, all of the questions on which the parties
disagree nmust. . .come wthin the scope of the
grievance and arbitration provisions of the collective
bargai ning agreenent. United Steelworkers v. Warrior &
@il f Navigations Conmpany, 363 U S. 574 (1960).

Wsconsin law is in conplete harmony wth federal substantive |aw
regarding arbitration of |abor disputes as reflected in the "Steelwrkers"
cases. Gting, District Lodge 48, AW v. Seaman-Andwall Corp., Dec. No. 5910
(WERC, 1/62). Also, the Seventh Circuit Court of Appeals has enforced a joint
arbitration board decision finding alter ego status. Gting, Walter Sheet
Metal Corp. v. Sheet Metal Workers Local No. 18, 910 F.2d 1565 (7th Gr. 1990).
In that case, the union filed a grievance claimng that Walters had viol ated
the agreenment by using an alter ego corporation and the joint arbitration board
sust ai ned the grievance and awarded the union damages. Both the district court
and the Court of Appeals enforced the joint arbitration board' s award.
Simlarly, in Eischleay Corporation v. I nt ernati onal Association  of
| ronworkers, 944 F.2d 1047 (3rd Cr. 1991), the Court of Appeals found that the
alter ego issue was properly before the joint arbitration committee and deci ded
by it, since the relationship between the two corporations was not expressly
excluded from arbitration under the agreement's grievance and arbitration
procedure.

In this case, Section 1.04 of the Inside Labor Agreenent clearly does not
exclude consideration of alter ego issues related to the application of the
Agr eenent . Thus, the alter ego issue was arbitrable and properly before the
JLMC.

The JLMC s finding of alter ego status nust be accorded deference because
that issue is fundanental to the nerits of the grievance. The Conpl ai nant
cites state and federal precedent for the principle that both state and federal
law presunes the validity of an arbitrator's decision and award, including
deci sions of joint |abor managenment committees, and that review of the decision
and award is limted to the question of whether or not it is based upon a
perverse msconstruction of the contract. The standard of review requires
deference to the arbitrator's determnation on the nerits of the grievance.
Gting, Gty of Mlwaukee v. MIlwaukee Police Association, 97 Ws. 2d 15
(1980); Chicago Cartage Conpany v. International Brotherhood of Teansters, 659
F. 2d 825 (7th Gr. 1981). In this case, the JLMCs finding of alter ego
status was supported by the evidence provided at the hearings from which the
JLMC could find that Respondent and KEI were a single enployer and that
violation of the agreenent by one constituted a violation of the agreenent by
t he ot her. The JLMC s determ nation nust not be disturbed. dting, Gty of
M | waukee, supra; Stoughton Trailers, Inc. v. WERC et. al., Court of App. IV
Deci sion No. 84-1681 (1985); Walter Sheet Metal Corp. supra; Eischleay Corp.
supra, and United Paperworkers International Union v. Msco, Inc., 484 U S 29
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(1987) .

In Kuhlman, Inc. v. Insulators lLocal 19, Case No. 92-C 121 (E.D. Ws.
1993), the court faced the sanme issues as in this case. Based upon the broad
def erence accorded factual findings by an arbitration comittee, the court
upheld the joint comittee's determination that a signatory enployer was

responsi ble for the contract violations of a related company. |If the award in
Kuhl man was properly enforced, a fortiori the award in this case should be
enf or ced. Whi | e Respondent cannot relitigate the nerits of the grievance on

review, the evidence presented in this case supports the JLMC s findings of
alter ego status. The evidence shows that when Respondent gave notice of his
retirement effective July 31, 1992, he did not physically cease the operation
of his business, rather his operation substantially continued as KEl.
According to the records of the State of Wsconsin as of Septenber, 1992,
Respondent was still the sol e sharehol der of KEI.

Respondent cannot now def end agai nst enforcement of the arbitration award
with new evidence or defenses that it had the opportunity to present before the
JLMC. It is well-settled that a party may not raise as defenses to enforcenent
of an arbitration award issues and information not first presented to the
arbitrator. Gting, Chicago Newspaper Quild, supra; National Wecking Conpany
v. Teansters Local 731, 990 F.2d 957 (7th Gr. 1990); UFCW Local 100A v. John
Hof mei ster & Son, Inc., 950 F.2d 1340 (7th Cr. 1991); Muqgge v. International
Association of Machinists, 454 F.2d 510 (7th Gr. 1971). The JLMC properly
found that Respondent was bound by the conduct of KEI. Respondent cannot now
present evidence in defense of those findings and enforcement of the award, as
that goes to the nerits of the grievance. Sinmlarly, Respondent's evidence as
to whether he in fact retired and ceased operating his business, also goes to
the merits of the grievance and he is precluded from presenting those defenses
upon review.

As to the renedy provided by JLMC s award, it was based upon the evidence

presented, i.e., the payroll records presented at the arbitration and the wage
and fringe benefits provided for under the Agreenent. The renedy was
rationally based upon the evidence and was within the broad authority of the
JLMC to fashion a renedy in light of the violation. Cting, United

Paperworkers v. Msco, supra; Mller Brewing Conpany v. Brewery Wrkers lLocal
Union No. 9, 739 F.2d 1159 (7th Gr. 1984).

Conpl ai nant al so contends that it should be awarded reasonabl e attorney's

fees and costs in this enforcement action. Respondent has refused to conply
with the decision and award and the argunents it offered to justify its refusal
to conmply are frivol ous. Those argunments were either waived in the first

i nstance or clearly foreclosed by the well-settled deference accorded under the
law to the determ nations and contract interpretations of an arbitrator. G ven
this, and the intolerance of the law for calculated disregard of contractual
responsibilities under an arbitration agreenent, Conplainant should be awarded
reasonable attorney's fees and costs. Gting, HIll v. Norfolk & Wstern
Rai | road Conpany, 814 F.2d 1192 (7th Gr. 1987).

In its reply brief, Conplainant reiterates its argunent that where a
party fails to raise issues concerning the interpretation of the contract or
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procedural questions at the arbitration hearing, such issues are waived. It
asserts that the argunents namde by Respondent do not concern the authority of
the JLMC over him rather, they go to the interpretation of the provisions of
the Agreenent, which include alter ego issues. The wording of Section 1.04 of
the Agreenent includes the issue of alter ego as a matter relating to the
application of the Agreenent; therefore, the issue was properly before the
JLMC. Respondent's failure to present evidence as to his retirenent in defense
of the alter ego finding forecloses his right to present that evidence here.
State and federal case law is incontrovertible on that point. Cting, Wilters
Sheet Metals Corp., supra; U.S. Steelworkers v. Varrior & Gulf Navigation Co.,
supra; and Sparta Mnufacturing GConpany, Inc., Dec. No. 20787-A, (MLaughlin,
12/ 83).

Conpl ai nant reasserts that Respondent is bound by the 1992-94 Agreenent.
The evi dence shows that he effected the ternms of the new agreement in June and
July of 1992, and did not send notice to either Conplainant or NECA that he did
not wish to be bound by it. He therefore bound any alter egos of Frank Kuehl
d/b/a Kuehl Electric and KEI to the Agreenent. The evidence al so shows that
Respondent renmained in business after July 31, 1992, regardl ess of how nany
hours per week he nmay have worked after that date, and so is therefore also
bound by the Agreenent in that manner.

As to Respondent's assertions that he was denied due process with regard
to the arbitration hearing, the evidence shows unequivocally that Respondent
was provided with reasonable notice of the dispute and the dates of the
arbitration hearings on the dispute. Conpl ai nant attenpted to make personal
service on Respondent, but that service was refused and evaded by Respondent.
Further, the fact that the Respondent had adequate notice for the arbitration
proceedings in the dispute is evidenced by his responses through his attorney
to Conplainant prior to those hearings taking place. Thus, Respondent's
argurment that it was denied due process is meritless.

Conpl ai nant reasserts that the JLMC had the authority to determine the
alter ego issue and that determ nation was supported by the evidence and shoul d
be accorded deference by the Exam ner. Respondent is foreclosed from
relitigating the issue with evidence at this hearing that it did not present
before the JLMC in the arbitration hearing that resolved this issue.

Si nce Respondent signed the Letter of Assent binding it to the Agreenents
arrived at between NECA and Conpl ai nant, and Respondent and KEI are one and the
same enployer bound by the Letter of Assent, the collective bargaining
agreenent of one binds the other, even though the other is not signatory to the
agr eement . Gting, Watt FElectric GConpany, 273 NLRB 655, 658 (1984).
Regardl ess of the fact that the Agreenent was not signed until August of 1992,
Respondent and Conpl ai nant were bound to the Agreement as of June 1, 1992. The
Agreenent was retroactive by application of its ternms to June 1, 1992, and al so
as of that date, Respondent inplenmented the ternms of that Agreenent, evidencing
that he considered hinself bound to the Agreenent as of June 1, 1992. Al though
Respondent informed the Conpl ai nant he was retiring as of July 31, 1992, he was
still bound to the Agreenent by virtue of the Letter of Assent and his
i mpl erentation of the Agreenment as of June 1, 1992. Further, he did not in
fact go out of business as of July 31, 1992.
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Finally, since Respondent failed to present evidence to the JLMC
concerning remedy, there is no basis for Respondent's now claimng that the
remedy was "punitive". John Hofneister & Son, Inc., supra. The renmedy was
rationally based on the evidence presented at the arbitration and not upon
specul ation as clained by Respondent. The JLMC had the authority to fashion
the renedy it did, and Respondent nust bear the cost of its contract violation
and injury flowing fromthe violation. Plunbing, Heating and Piping Enpl oyees
Council, 39 LA 313 (Ross, 1962).

Respondent

Respondent initially notes that it noved to dismss the conplaint on the
basis that the WERC | acks jurisdiction because at the tine the arbitrati on was
initiated, he was not a "enployer", wthin the neaning of Sec. 111.02(7),
Stats., and that at all times material to the conplaint, he was not bound by
the Ilabor agreenment between NECA and Conpl ai nant. In support of those
contentions, Respondent first asserts that after July 31, 1992, he was no
| onger doi ng busi ness as Kuehl Electric and therefore is not bound by the 1992-
1994 Inside Labor Agreenent. Although Conplainant asserted that the Letter of
Assent required a 150 day withdrawal notice, it conceded that if Respondent was
no longer in the electrical contracting business after July 31, 1992, and in
fact retired, he was not bound by the Agreemnent. Conplainant failed to
denonstrate at hearing that Respondent was involved in the electrical
contracting business after July 31, 1992. 1In fact, there is no evidence in the
record that after that date, Respondent was involved in any aspect of the
el ectrical contracting business, except as a design consultant. Conpl ai nant
provided no credible evidence that Respondent continued in business as Kuehl
Electric after July 31, 1992, and presented no evidence to rebut the testinony
of Respondent in that regard. Further, it declined the offer of a second day
of hearing to put in evidence concerning that issue.

Conpl ainant has the burden of ©proving that after July 31, 1992,
Respondent continued to do business as Kuehl Electric. That is an issue of
fact. The grievance was filed on Cctober 9, 1992, against Kuehl Electric and
named Frank Kuehl, Respondent, as President. On that date, Frank Kuehl was not
President of Kuehl Electric or of any other conpany. He credibly testified
that he spends nore than half of what had been his prior workweek on his hobby
of ballroom and country and western dancing. Since July 31, 1992, Respondent
has been primarily involved in dancing and private pursuits, rather than the
electrical contracting business. O her than the noney received for the
consulting arrangenent and the leasing of his assets to KEI, he has no
financial or operational interest in that business, and no involvenent in, or
control over, its labor relations.

Wth regard to the claim that Respondent continues to be bound by the
Agreenment, Respondent asserts that the Conplainant's conduct from July 31, 1992
until August 9, 1992, needs to be reviewed. Conplainant was inmediately aware
in the first part of August of 1992 that Steven Kuehl had hired enployes who
previously worked for his father. Conpl ai nant tried, but did not succeed in
securing a signed Letter of Assent from Steven Kuehl as President of KEI.
However, Conpl ai nant never requested bargaining of KEI, or attenpted to assert
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that KEI was a successor of Respondent. Conplainant asserted no clai m agai nst

KEI, rather, it took the position that Respondent was still in business and
still doing business as KEI. |If Respondent is not doing business as KEl, then
contractual obligations cannot be inposed upon him nor can an arbitration
award be enforced against him individually. dting, MIwaukee Typographi cal

Union No. 23 v. Madison Newspapers, Inc., 444 F. Supp. 1223 (1978). Therefore,
Respondent is not bound by the award and was not required to participate in the
arbitration proceeding since he did not continue after July 31, 1992 to do
busi ness as KEI.

Respondent al so asserts that the conplaint nust be disnissed on the basis
that the Conplainant failed to prove there was a collective bargaining
agreenent in effect on the date Respondent retired, i.e., July 31, 1992. The
prior agreenent expired on My 31, 1992 and there is no evidence that the
contract was extended after that date. Negoti ations on a successor continued
after June 1, 1992, and the new agreenent was not signed until August 20, 1992
by NECA and August 31, 1992 by Conplainant. Wiile the terns of that Agreenent
provided that it would be retroactive to June 1, 1992, it was not effective
until it was signed. Prior to the effective date of the retroactivity
provision, Respondent retired from the electrical contracting business,
term nating his enployes and ceasi ng doi ng busi ness. Hence, when the Agreenent
was signed and made retroactive in August of 1992, it had no binding effect on
Respondent .

Respondent next contends that he was denied due process in the
arbitrati on proceeding. Conpl ai nant admitted that it did not give persona
notice of the arbitration to Respondent, rather the grievance and notice of
hearing were left at his residence. Conplainant did not offer any proof that
either the subpoenas or the neeting notices were personally served on either
Frank or Steven Kuehl and provided no explanation at hearing as to why that
could not have been done. Since it is the Conplainant that is attenpting to
enforce the provisions of a contract, it has the burden of proving that it
conplied with basic due process in this case, including the reasonable
requi renent of personal service

Wth regard to the issue of whether or not KEI is the alter ego of
Respondent, Respondent cites |LA Local 1242, 310 NLRB 1 (1993), wherein the
National Labor Relations Board (NLRB) considered the issues of "single
enpl oyer"” or "alter ego". The NLRB stated:

In determining the single enployer issue, the Board
| ooks at four principal factors:

1) Managemnent

2) Centralized control of |abor relations

3) Interrelati on of operations

4) Conmmon  ownership  or conmon  financia
control

In cases where a close famlial relationship
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exi sts between the owners of two conpanies, the Board
focuses on whether the owners of one conpany retain
financial control over the operations of the other.

Single enployer status depends on all the
surroundi ng circunstances and has been characterized as
an absence of an arms length relationship anong
i nt egrated conpani es.

To determ ne whether an alter ego relationship exists, the NLRB considers
t he above singl e-enpl oyer factors, as well as the additional factors of simlar
busi ness, sharing of equipnment, customers and supervision in the presence or
absence of an unlawful motivation. |1LA Local 1242, supra.

Here, Respondent managed Kuehl El ectric and Steven Kuehl manages KEI, and
nei ther had a substantial nmnagenent role in the other's business. Respondent
has no control over labor relations in KEI, there is no interrelationship of
operations, no comon ownership, and no common control of financial affairs.
Respondent has no financial stake in the business success of KEI. The | ease
paynents paid to Respondent by KEI are not related to the profits, business
volume, prior business, or any aspect of Respondent's prior contracting
busi ness. Rather, the |ease arrangenment is an armis length transaction and is
the sane business relationship that would exist if assets were leased to a

stranger. Wiile both Respondent and KEI were involved in the electrical
contracting business, and KEl |eases equipnent that Respondent formerly used,
there was no transfer of custonmers and no comon supervision of enployes. In

Gartner Harf Conpany, 308 NLRB 77 (1992), the NLRB found that an alter ego was
not created where the enployer's president acquired an ownership interest in
anot her conpany where the firns did not have centralized control over |[abor
relations and the business relationship was at "arnis |ength".

While the NLRB nay find alter ego status if the purpose of creating a new
conpany is to evade a backpay order or a bargaining obligation, there is no

claim here that the Respondent is anti-union. Conpl ai nant adnmitted that
Respondent was not anti-union, and there is no claimthat he engaged in unfair
| abor practices or was attenpting to evade his union contract. Further, there

was no co-nmingling of funds between Respondent and KEI or any other type of
schene to get rid of the union. Respondent distinguishes this case from Marbro
Conpany, 310 NLRB 195, where the NLRB found that a corporation formed by the
uni oni zed enployer's president, his tw sons and his son-in-law was the alter
ego of the enployer, based on the fact that the one president and his son-in-
| aw possessed significant control over both firns, and the president becane a
maj or investor in the corporation and acted as its principal |oan guarantor and

was instrunental in transferring business to it. Here, Steven Kuehl possessed
no significant control over his father's business, and Respondent possesses no
control whatsoever over his son's business. Neither is an investor in the

busi ness operated by the other, and neither has acted as a principal |oan
guarantor, nor has had any involvenent in the other's banking operations.
Respondent took no action to transfer business to KEl or to have KEl conplete
any work Respondent had been perform ng.

Regarding the JLMC s award of npbnetary damages to Conpl ai nant, Respondent
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asserts that it is a punitive remedy based upon specul ation. The renedy
assunes that since there were two enployes working for Respondent prior to
August 1, 1992, two enployes on Conplainant's out-of-work list were denied
work, and that the enployes would continue to work an average of 311 hours per
nont h. There is no evidence to suggest Respondent, who was working 10 to 12
hours a week after he retired, and working virtually no hours in the nonths of
April through Novenber of 1993, would have continued to enploy any enployes in

his business. Conplainant's claimis really against KEl. If it had been able
to establish that KEI was a successor, it could have conpelled it to bargain,
and if it had reached agreenent, it could have inposed the terns of that
agreenment on KEI. There is no evidence that two additional journeynmen fromthe

out-of-work list would have been hired by Respondent; rather, the testinony
showed that two enployes who had worked for Respondent continued working for
KEI. The assunption that is the basis for the renedy awarded is not supported
by the evidence. Thus, the award is punitive and unreasonabl e.

I f Conpl ai nant believes that KEI violated the Agreenment, it should have
taken action against KEI and not agai nst Respondent, personally. At hearing,
Conpl ai nant asserted that Respondent could not raise defenses going to the
nerits of the issue that was arbitrated, as he was obligated to raise those
issues at the arbitration. Conpl ai nant was nmade aware, prior to the
arbitration, that Respondent objected to the arbitration on the basis that he
was not signatory to any agreement, and that he had term nated his business
effective July 31, 1992 and therefore Conplainant had no jurisdiction to
proceed agai nst him personally. The sanme defenses raised in the answer to the
i nstant conpl ai nt. I f Conplainant believed that Respondent had an obligation
to arbitrate, it should have comrenced a proceeding to conpel arbitration.
Instead, it chose to proceed in an ex parte manner, and the default award
i ssued by the JLMC should be given no force or effect.

In its reply brief, Respondent reasserts that it is not bound to the
1992-1994 Agreenent, is not obligated to arbitrate any dispute related to that
Agreenment, and the JLMC had no jurisdiction over him The ultimate issue is
whet her Respondent was obligated to submit to arbitration wth Conplainant.
The question of whether an entity is contractually bound to submt to
arbitration is an issue to be decided by the courts, rather than the
arbitrator. Laborers' International Union of North America v. HSA Contractors,
Inc., 728 F.Supp. 519 (E.D. Ws., 1989). The principles governing the
arbitrability of disputes under collective bargaining agreements are well-
establ i shed by the Supreme Court cases known as the "Steelworkers' Trilogy". 2/

Those principles were reaffirmed in A T & T Technologies, Inc. .
Communi cation Wrkers, 475 U S. 643 (1986). In that case, the Supreme Court
hel d t hat

The duty to submit a dispute to arbitration is

2/ United Steelworkers v. American Mnufacturing Conpany, 363 US. 564
(1960); United Steelworkers v. Warrior & Gulf Navigation Conpany, 363
US 574 (1960); and United Steelworkers v. Enterprise Weel & Car
Corporation, 363 U S. 593 (1960).
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contractual and therefore a party cannot be conpelled
to arbitrate a di spute when he has not agreed to do so.
475 U S. at 648.

Wthout such an agreement, the arbitrator has no jurisdiction over the person
sought to be charged. HSA Contractors, Inc., 728 F.Supp. at 523. Therefore,
the threshold issue in this case is whether a contractual obligation for
Respondent to arbitrate the grievance existed. There was no contractual
obligation to arbitrate under the 1992-1994 Agreenent, since that Agreenent
cane into existence after Conplainant had been notified that Respondent was
ceasing operation of his business. The claim that the Letter of Assent
Respondent signed still binds him to the 1992-1994 Agreenent, ignores the
holding in WIlliam Chalson & Conpany V. Amalgamated Jewelry, Dianond &
WAt chcase Workers Union Local No. 1, 478 F. Supp. 1103 (1979); and |BEW Local
532 v. Brink Construction Conpany, 825 F. 2d 207 (9th Cr. 1987). In Chal son,
the Court held that regardless of whether it was proper or not, the enployer
had in fact withdrawmn from the multi-enpl oyer association before a successor
agreenent had been agreed to, and the association had neither actual, nor
apparent, authority under general principles of agency law or the NLRA to bind
the enpl oyer. Under contract |aw, an agent whose authority had been term nated
cannot thereafter bind the principal to an agreement to arbitrate or any other
contract. Thus, the Court found that the enployer was not bound by the new
agreenment obtained after its withdrawal and that therefore the enployer was not
required to arbitrate any issue under the new agreenent. Simlarly, in this
case, Respondent was represented by NECA, and through that agent, was a
participant in a nulti-enployer collective bargaining agreenent. That
Agreement expired on May 31, 1992, and prior to its effective renewal in August
of 1992, Respondent provided the Conplainant with witten notice of his
cessation of business. Ceasi ng busi ness caused Respondent to no longer be a
firm or enployer, and after July 31, 1992, NECA no longer had actual nor
apparent authority to bind Respondent because NECA's agency had been
term nated. Conplainant had received actual notice of NECA's inability to bind
Respondent to the new Agreenent before it was signed in August of 1992. Hence,
the execution of the new Agreenment by NECA and Conplainant did not bind
Respondents to the arbitration or other provisions of the new Agreenent. To
hold otherwise, would result in Respondent being required to arbitrate the
issue of whether he is bound by the 1992-1994 Agreenent, under that sane
Agreenent, i.e., an illogical result.

Conplainant also ignores the holding in Brink Construction GConpany,
supra, wherein the Ninth Crcuit Court of Appeals concluded that an enployer
that had termnated its nenbership in NECA prior to agreenent being reached on
a new agreenent was not obligated to arbitrate any dispute under the new
agreenent. The Court also found that there was no evidence that the enployer
had conplied with the new agreenent or intended to be bound by that agreenent.
Rat her, the evidence showed that there were subsequent negotiations between
the enployer and the union with respect to having the enployer sign a new
letter of assent, nmking it apparent that neither party believed the agreenent
was in effect between them Simlarly, here, the Respondent notified
Conplainant of its cessation of business which termnated his status as an
enpl oyer and his status as a participant in NECA Thus, NECA no |onger had
authority to negotiate on Respondent's behalf since he was no longer an
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"enployer” as that term is defined in Article 11, Section 2.09 of the
Agreenent. 3/ Further, Conplainant's allegation that Respondent "adopted" the
1992-94 Agreement nust fail since at the time Respondent remitted its paynents
to Conplainant for June and July of 1992, there was no 1992-1994 Agreenent to
adopt. That Agreenent did not come into existence until the parties signed it,
the last of which was on August 31, 1992. Therefore, there was no agreenent in
ef fect between Respondent and Conpl ainant at the time the grievance was fil ed.
The duty to arbitrate is contractual, and a party cannot be conpelled to
arbitrate a dispute when he has not agreed to do so. Absent such an agreenent
giving rise to the duty to arbitrate, the JLMC had no jurisdiction over
Respondent when it proceeded to arbitrate the dispute.

Respondent has objected to the jurisdiction of the JLMC from the outset
and has inforned Conplainant of his position. Where either the union or the
enpl oyer refuses to arbitrate, it has been held that an arbitrator cannot
function and that any award issued in such a circunstance would be void and
unenforceable. The remedy in such a situation for the party not in default is
a suit to enforce arbitration, not a suit to enforce a unilateral award.
Gting Fuller v. Pepsi-Cola Bottling Conpany, 406 S.W2d 416 (C. App. Ky.,
1966) .

Respondent al so asserts that the JLMC s award is the result of a m stake
of law, and should not be enforced. Conplainant contends that the JLMC found
KEI to be the "alter ego" of Respondent, and subsequently contended that KEI
and Respondent were a "single enployer”". Wth respect to either theory, it is
clear that the JLMC failed to apply and consider the applicable law with
respect to nmking either determ nation. Wiile trial courts give arbitrators'
deci sions considerable deference, if the decision fails to "draw its essence
from the collective bargaining agreenent", courts will refuse to enforce that
decision. The NLRB and the courts have established specific factors that nust
be proved in order to hold that two business entities are either a single
enpl oyer or have an alter ego relationship. To establish that two business
entities are in reality a single enployer, four factors nust be shown to exist:
interrelated operations, comon nmanagenent, centralized control of |abor

relati ons and conmon ownership. Local 1988 v. Pate Stevedore Co., 145 LRRM
2275. In this case there was no substantial evidence of interrelated
operations between KEI and Respondent or of common managenent. Respondent was
the sole proprietor of Kuehl Electric, and his son, Steven Kuehl, is the
Presi dent and nanager of KEI. There was no evidence presented to the JLMC that
Respondent was in fact still President of KEI as of July 31, 1992, and the
mnutes of the arbitration hearing state that the conmmittee was informed that
Steven Kuehl was in fact, President of that corporation. There was no

i ndi cation that any evidence was produced to denonstrate centralized control of
| abor relations of KEI and Respondent, and there was al so no evi dence presented
to the JLMC to establish or infer that Respondent retained financial control

3/ "An enployer, as recoghized by this agreement, who contracts for
el ectrical work, shall nean a person, firmor corporation whose princi pal
business is electrical contracting. The Enployer shall maintain a place
of business and a suitable financial status to nmeet payroll requirenents.
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over the operations of KEl. Thus, the JLMC failed to consider and find that
the four principal factors required to establish that KEl and Respondent were a
"single enployer" were proved. Therefore, it is clear the JLMC nmade its award
based on sone unknown, unstated criteria rather than the necessary |egal
requi renents required by the NLRB and the courts to find "single enployer”
st at us.

Wth regard to the JLMCs finding of alter ego status, that doctrine
appl i es when the enpl oyer creates a sham new business to continue operating the
ol d unionized business and therefore evade the contract with the union. The
NLRB utilizes a seven-prong test to determine whether a new business is a
di sgui sed continuance of the old business, and two entities will not be held to
be an alter ego unless they have "substantially identical" ownership, business
pur pose, nanagenent, supervision, custoners, operation and equi prment. The fact
that there are many similarities between a new business and the old business is
insufficient to satisfy that seven-prong test. Pate Stevedore Conpany, supra,
at 2278. In nost alter ego cases, the sanme individual or corporation owns both
entities. There was no evidence introduced that established the ownership
interest of Respondent in KEI, or that he received any financial benefit from
KEI or that he exercised integral control over that corporation. As to
i dentical business purpose, Respondent was an electrical contractor and KEl is
engaged in the sane business, however, that factor can be expected in al nost
every alter ego case. There was no evidence presented to the JLMC of
comonal ity of management between KEI and Respondent or that the supervision of
the labor forces of the two entities was substantially identical, or that the
custonmer base of KEI was substantially identical to that of Respondent.
Al t hough KEI comrenced operations fromthe same facility previously utilized by
Respondent, at no tine did the JLMC have evidence that both of those entities
operated simultaneously from that same premi ses. Wiile there was evidence
presented that Respondent's former enployes now worked for KEI, there was no
evidence to show that those enployes of KEI were paid by Respondent. To the
contrary, the evidence denonstrates that Respondent ceased paynment of payroll
to all enployes effective July 31, 1992. There was no evidence presented to
establish that the two entities utilized substantially identical equipnrent or
share the sane equi pment, other than the presence of the Toyota van at the KEI
shop.

In addition to these seven factors, the courts have also required that
there exist an intent to evade the contract with the union. Thus, to determ ne
alter ego status, the JLMC was required to find subjective intent on behal f of
Respondent to evade the obligations under the agreement. There was no evi dence
presented to the JLMC which even renotely established such an intent on behalf
of the Respondent and the evidence presented to the JLMC was insufficient for
it to have found that KEI was a nere continuance of Respondent's sole
proprietorship. Therefore, the JLMC obviously based its findings of alter ego
status on sone body of |aw, thought or feeling, that ignores the seven-prong
test and intent analysis required by the NLRB and the courts in order to find
alter ego status. Thus, the JLMCs finding of alter ego status is the result
of a mstake of law, and the resulting award agai nst Respondent should not be
enf or ced.

Finally, with regard to costs and attorney's fees, Conplainant has
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ignored and failed to bring to this proceedings the holding of the court in
Brink Construction Conmpany, supra, in which the sane union had conceded the
termi nation of NECA' s authority to bind the enployer and |lost on the issue of
whet her the enployer was contractually obligated to arbitrate any dispute. In
Iight of Respondent's continuous objection to the jurisdiction of the JLMC from
the onset, Respondent requests that he be awarded his reasonable attorney's
fees and costs.

DI SCUSSI ON

The Conplainant in this case is seeking enforcement of an arbitration
award in alleging a violation of Sec. 111.06(1)(f), Stats., by the Respondent's
refusal to conply with the award. 4/ The Commi ssion has previously explained
that in such a case, it is the law that:

As a conpetent state tribunal having concurrent
jurisdiction with the federal courts to enforce
bargai ning agreenents covering enployes in industry
affecting comerce, the Comm ssion nmust apply |egal
standards which are consistent with federal case |aw
devel oped in Section 301 actions under the Labor
Managenent Rel ations Act. Textile Workers Union v.
Lehigh MIls, 353 U.S. 448 (1957); Local 174, Teansters
v. Lucas Flout 369 U.S. 95 (1962); Dowd Box v. Courtney
368 U.S. 52 (1962); Tecunseh Products Co. v. WERB 23
Ws. 2d 118 (1963); Anerican Mtors Corp. v. WERB 32
Ws. 2d 237 (1966). 5/

The Conpl ai nant has argued, both at hearing and in its post-hearing
briefs, that the issue of whether the Respondent, Frank Kuehl, continued in
busi ness after July 31, 1992 in the form Kuehl E ectric, Inc., was properly
decided by the JLMC and that, therefore, the Respondent is precluded from
attenpting to litigate the nerits of that decision in this proceeding to
enforce the award. Conversely, the Respondent has argued that the JLMC had no
jurisdiction to decide the issue since he was no | onger in business and was not
a party to the 1992-1994 |nside Labor Agreenent under which the Conplainant
filed the grievance agai nst Respondent.

The question raised by Respondent's objections to the JLMC deciding the
i ssues before it, is whether Respondent was contractually obligated to
arbitrate any dispute, i.e., is it bound by the 1992-1994 Inside Labor

4/ Section 111.06(1)(f), Stats., provides that it is an wunfair |abor
practice for an enpl oyer:

(f) To violate the ternms of a collective bargaining
agreenent (including an agreenent to accept an
arbitration award).

5/ J.I. Case Conpany and United Auto Wrkers Local 100, Dec. No. 18324-B
(VWERC, 9/82).
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Agreenment between Conpl ai nant and NECA. That question is one to be decided by
rather than by an arbitrator. In AT & T Technologies v.
Communi cations Wbrkers, 475 U S. 643 (1986), the U S Supreme Court

the courts,

reiterated

its holdings in prior decisions that it is for a court, rather than an

arbitrator,

to decide whether a party is required to arbitrate:

The principles necessary to decide this case are
not new. They were set out by this Court over 25 years
ago in a series of cases known as the Steelworkers
Tril ogy: Steelworkers v. Anerican Mg. Co., supra;
Steelworkers v. Warrior & @lf Navigation Co., supra;
and Steelworkers v. Enterprise Weel & Car Corp., 363
U S 593 (1960). These precepts have served the
i ndustrial relations conmmunity well, and have led to
continued reliance on arbitration, rather than strikes
or lockouts, as the preferred nethod of resolving
disputes arising during the term of a collective-
bar gai ni ng agreenent. W see no reason either to
guestion their continuing validity, or to eviscerate
their meaning by creating an exception to their general
applicability.

The first principle gleaned fromthe Trilogy is
that "arbitration is a matter of contract and a party
cannot be required to subnmit to arbitration any dispute
whi ch he has not agreed so to submt." Warrior & Gulf,
supra. at 582; Anmerican Mg. GCo., supra. at 570-571
(BRENNAN, J., concurring). Thi s axi om recogni zes the
fact that arbitrators derive their authority to resolve
di sputes only because the parties have agreed in
advance to submt such grievances to arbitration.
Gateway Coal Co. v. Mne Wrkers, 414 U S 368, 374
(1974).

The second rule, which follows inexorably from
the first, is that the question of arbitrability -
whet her a collective bargaining agreement creates a
duty for the parties to arbitrate the particular
grievance - is undeniably an issue for judicial
det erm nati on. Unless the parties clearly and
unm st akabl y provi de ot herwi se, the question of whether
the parties agreed to arbitrate is to be decided by the
court, not the arbitrator. Warrior & @ilf, supra. at
582- 583. See Qperating Engineers v. Flair Builders,
Inc., 406 U S. 487, 491 (1972); Atkinson v. Sinclair
Refining Co., 370 U 'S. 238, 241 (1962), overruled in
part on other grounds, Boys Markets, Inc. v. Retail
Cerks, 398 U.S. 235 (1970). Accord, Mtsubishi Mtors
Corp. v. Soler Chrysler-Plymouth, Inc., 473 U S 614,
626 (1985).

The Court expressly reaffirnmed this principle in
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John Wley & Sons, Inc. v. Llivingston, 376 U S. 543
(1964). The "threshol d question" there was whether the
court or arbitrator should decide iif arbitration
provisions in a collective bargai ning contract survived
a corporate merger so as to bind the surviving

corporation. Id., at 546. The Court answered that
there was "no doubt" that this question was for the
courts. "Under our decisions, whether or not the

conpany was bound to arbitrate, as well as what issues
it must arbitrate, is a matter to be determ ned by the
Court on the basis of the contract entered into by the
parties.'. . .The duty to arbitrate being of
cont ract ual origin, a conpulsory submission to
arbitration cannot precede judicial determnation that
the collective bargai ni ng agreement does in fact create
such a duty." 1d., at 546-547 (citations omtted).

475 U. S. at 648-649

Conpl ai nant cites a nunber of cases in support of its contention that the
broad scope of the grievance and arbitration provisions in the Inside Labor
Agreenent requires a finding that the parties agreed to submt the issue of
whet her Respondent continued in business in the formof its alter ego, KEl, to
arbitration. However, those cases involved the question of whether the parties
to an agreenent agreed to submit a particular issue to arbitration, not as
here, where the question is whether the Respondent is bound by the agreenent
under whi ch Conpl ai nant proceeded to arbitration. The distinction is critical,
as in the latter case, it is necessary to |ook beyond the arbitration clause.
John Wley & Sons, Inc. v. Livingston, 376 U S. 543, 547 (1964).

Conpl ai nant al so cites numerous cases to support its contentions that the
deci sion of the JLMC nust be given deference and should not be disturbed, and
that Respondent is foreclosed fromlitigating at this point the nmerits of the
i ssues decided by the JLMC s decision and award. In regard to the assertion
that the JLMC s decision nust stand, the cases cited by Conplainant again
i nvol ved instances where there was no dispute as to whether the enployer
agai nst whom the union had filed the grievance was party to the collective
bargai ning agreenent. Again, it was a matter of determ ning whether the issue
decided by the arbitrator was within the scope of the arbitration clause in the
parties' agreenent. The enployers in those cases had appeared and partici pated
in the arbitration, and then nmoved to vacate the award after they Ilost. The
sane is true of those cases cited by Conplainant to support its contention that
Respondent should not be permitted to now litigate in this proceeding the issue
of whether he in fact went out of business or continued in the form of KEI,
since he failed to make argunents and subnmit evidence in that regard before the
JLMC. In those cases cited by Conplainant, the enployers had participated in
the arbitration, and subsequently attenpted to raise new issues or defenses
before the court that they had failed to present to the arbitrator. The courts
in those cases appropriately found that the enployers, by failing to raise
those issues or defenses with the arbitrator, had effectively waived their
right to later raise them before the court in a notion to vacate or in defense
of a nmotion to enforce the award.
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The Examiner finds the decision of the Court in |nternational Union of
Qoerating Engineers, lLocal 542 v. Evans Asphalt Co., lInc., 542 F. Supp. 73
(MD. Pa. 1989); aff'd 891 F.2d 281 (3rd Cr. 1989), nore on point. In that
case, the business was sold to a new conpany that kept the name of the old
busi ness. The union filed a grievance with the new owner alleging a violation
of the collective bargaining agreement between the union and the fornmer owner.
The new owner refused to participate in the arbitration on the basis that it
was not a party to the collective bargai ning agreenent and advi sed the union it
would not submt to arbitration and objected to an arbitrator taking

jurisdiction of the dispute. The new owner did not attenpt to enjoin the
arbitration, and refused to appear or be represented at the arbitration or in
any way participate. The wunion arbitrated the dispute ex parte and the

arbitrator found that the business was the same conpany under new ownership,
and that the new owner was bound by the collective bargai ning agreenent and had
viol ated the agreenent. The new owner did not nove to vacate the award, but
raised the defense in a suit to enforce the award that it was not a party to
the agreenent under which the grievance was arbitrated. The Court held that
the failure of the new owner to nove to vacate the award did not foreclose it
fromraising the issue. The question in the first instance is whether the new
owner was party to an agreenent to arbitrate and that question is one for the
courts to decide, not an arbitrator. 542 F. Supp. at 75-76.

The Respondent having raised the issue of arbitrability and made clear
his position that he was not bound by the 1992-94 |nside Labor Agreenent, that
he was no | onger in business and that the JLMC had no jurisdiction over him it
was incunbent on the Conplainant at that point to seek a judicial or
admnistrative determination in regard to those issues, i.e., an order to
conpel arbitration, rather than proceed with an ex parte proceeding before the
JLMC. 6/ AT & T Technol ogi es, supra, wherein the U 'S. Supreme Court reasoned:

The second rule, which follows inexorably from
the first, is that the question of arbitrability -
whet her a collective bargaining agreement creates a
duty for the parties to arbitrate the particular
grievance - is undeniably an issue for judicial
det erm nati on. Unless the parties clearly and
unm st akably provi de ot herwi se, the question of whether
the parties agreed to arbitrate is to be decided by the
court, not the arbitrator. Warrior & @ilf, supra. at
582- 583. See perating Engineers v. Flair Builders,
Inc., 406 U. S. 487, 491 (1972); Atkinson v. Sinclair
Refining Co., 370 U S 238, 241 (1962), overruled in
part on other grounds, Boys Markets, Inc. v. Retail
derks, 398 U.S. 235 (1970). Accord, Mtsubishi Mtors
Corp. v. Soler Chrysler-Plynouth, Inc., 473 U S. 614,

6/ This is not to say that the Conplainant was trying to "slide one by" the
Respondent . The record indicates it mnmade every effort to notify
Respondent of the hearing dates and that Respondent, in fact, received

notice despite his efforts to ignore the whole matter.
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626 (1985).

The Court expressly reaffirmed this principle in
John Wley & Sons, Inc. v. Livingston, 376 U S 543
(1964). The "threshold question" there was whether the
court or arbitrator should decide if arbitration
provisions in a collective bargai ning contract survived
a corporate nmerger so as to bind the surviving

cor porati on. Id., at 546. The Court answered that
there was "no doubt" that this question was for the
courts. "Under our decisions, whether or not the

conpany was bound to arbitrate, as well as what issues
it must arbitrate, is a matter to be determ ned by the
Court on the basis of the contract entered into by the
parties.'. . .The duty to arbitrate being of
cont ract ual origin, a conpulsory submssion to
arbitrati on cannot precede judicial determ nation that
the collective bargai ning agreenent does in fact create
such a duty." 1d., at 546-547 (citations onmitted).

The willingness of ©parties to enter into
agreenents that provide for arbitration of specified
di sputes woul d be "drastically reduced,"” however, if a
| abor arbitrator had the "power to determine his own
jurisdiction. . ." Cox, Reflections Upon Labor
Arbitration, 72 Harv. L. Rev. 1482, 1509 (1959). Were
this the applicable rule, an arbitrator would not be
constrained to resolve only those disputes that the
parties have agreed in advance to settle by
arbitration, but instead would be enpowered "to inpose
obligations outside the contract limted only by his
under standi ng and conscience." | bi d. This result
undercuts the longstanding federal policy of pronoting
i ndustrial harnony through the wuse of collective
bargai ning agreements, and is antithetical to the
function of a collective bargaining agreenment as
setting out the rights and duties of the parties.

[ 5] Wth these principles in nind, it is
evident that the Seventh Circuit erred in ordering the
parties to arbitrate the arbitrability question. It is

the Court's duty to interpret the agreenment and to
determine whether the parties intended to arbitrate
grievances concerning layoffs predicated on a "lack of
wor k" determnation by the Conpany. If the Court
determines that the agreenent so provides, then it is
for the arbitrator to deternmine the relative nerits of
the parties' substantive interpretations of the
agr eement . It was for the court, not the arbitrator,
to decide in the first instance whether the dispute was
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to be resolved through arbitration.

475 U. S. at 649-651. (Enphasis added).

The Seventh Circuit Court of Appeals reiterated this rule in Sheet Metal
Workers Local Union No. 20 v. Baylor Heating & Air Conditioning, Inc., 877 F.2d
547 (7th Cir. 1989):

Before evaluating the consequence of t he
interest arbitration clause, we mnust determ ne whether
this dispute was properly arbitrable and whether the
Uni on should have sought a judicial determnation of
arbitrability before it wunilaterally submtted the

dispute for arbitration. As a general rule, the
courts, not arbitrators, determne where matters are
arbitrable. See A T & T Technologies, Inc. v.

Communi cations Workers, 475 U. S. 643, 649 (1986). Wen
"t he parties clearly and unm st akabl y provi de
ot herwi se," however, a prior judicial determnation is
not necessary. Id. see also Toyota v. Autonobile
Salesmen's Union, Local 1095, 834 F.2d 751, 754 [127
LRRM 2112] (9th CGr. 1987), cert. denied. 108 S C.
2036 [128 LRRM 2568] (1988), nodified, 856 F.2d 1572
[129 LRRM 2732] (9th Gr. 1988). 7/

The Court then went on to find that the enployer's actions fell wthin the
scope of the broad interest arbitration clause 8/ that "clearly and
unm st akabl y" evidenced their intent to arbitrate, unlike the limting clauses
in AT & T, supra, and John Wley & Son, supra, that created "sufficient
anbiguity" to require prior judicial determnations of arbitrability. The
scope of the grievance and arbitration provisions of the 1992-94 I|nside Labor
Agreenent is defined in Sec. 1.04 as a "dispute over matters relating to this
Agr eement . " That is simlar in scope to that of the arbitration provision
before the Court in AT & T Technol ogi es, supra, "any differences arising with
respect to the interpretation of this contract or the performance of any
obligations thereunder," which the Court did not find sufficiently broad so as
to include the issue of arbitrability. 475 U S at 651.

Conpl ai nant having failed to first obtain a determination as to whether
Respondent was bound by the Agreenent under which it was seeking to arbitrate,
and instead proceeded with an ex parte arbitration wherein the JLMC decided
that issue, as well as the issue of whether KEI is Respondent's alter ego, the
deci sion and award of the JLMC is not enforceabl e against the Respondent.

7/ See also, IBEW Local 637 v. Davis H Elliot Electrical Co., 13 F. 3rd
129, 145 LRRM 2082 (4th Cr. 1993).

8/ The parties in that case agreed to arbitrate "any controversy or dispute
arising out of the failure of the parties to negotiate a renewal of this
Agr eenent . "
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It is therefore necessary, at this point, to deternm ne whether the
Respondent, Frank Kuehl, was party to and bound by, the 1992-1994 I|nside Labor
Agreenment between Conpl ai nant and NECA under which the grievance was filed.
Maki ng that determination will require deciding whether the Respondent in fact
went out of business as of July 31, 1992, or continued in business in the form
of KEI. The sanme issues deci ded by the JLMC

Conplainant correctly has pointed out that the policy favoring
arbitration of disputes reflected in the U S. Supreme Court's decision in the
"Steelworkers Trilogy" dictates against a court involving itself in the nmerits
of a dispute, as that is the role of the arbitrator, if the dispute is one the
parties have agreed to submt to arbitration. However, it is also clear that
it is for the courts to determ ne whether there is an agreenent to arbitrate.
The U. S. Suprene Court, in its decision in Litton Financial Planning Div. V.
NLRB 9/ noted that at times the two roles nay cone into conflict. The Court
held that when that happens, the rule requiring that courts are to decide
whet her there is an obligation to arbitrate takes precedence. 501 U S at 209.
The Seventh Circuit Court of Appeals has also noted the tension between the
two rules and, citing the US. Suprene Court's decision in Litton, concluded
that the rule courts nust decide the arbitrator's jurisdiction takes precedence
over the rule that courts are not to decide the nerits of the underlying
di spute, and stated, "If the Court nust, to decide the arbitrability issue,
rule on the nerits, so be it." Ilndependent Lift Truck Builders Union v. Hyster
Co., 2 F.3rd 233, 236 (7th Cr. 1993).

The dispute in this case boils down to whether the Respondent, Frank
Kuehl, is bound by the 1992-1994 |nside Labor Agreenent. Several points are
clear in the record and not in dispute. Frank Kuehl, d/b/a Kuehl Electric, was
signatory to a Letter of Assent - A by which he agreed to authorize the |ocal
chapter of NECA as his collective bargaining representative "for all nmatters
contained in or pertaining to the current and any subsequent approved Inside
Construction Labor Agreenent” between NECA and Conpl ai nant. The Letter of
Assent also provides that the authorization "shall remain in effect wuntil
term nated by the undersigned enployer giving witten notice to (NECA) and to
the Local Union at |east one hundred fifty (150) days prior to the then current
anni versary date of the applicable approved |abor agreenent." Frank Kuehl did
not send witten notice to NECA or Conplainant 150 days prior to the
anniversary date of the 1990-92 Inside Labor Agreenent terminating NECA s
aut hori zati on.

Wiile it is clear that Respondent notified the Conplainant that he was
retiring and going out of the electrical contractor business as of July 31,
1992, even if that notice were to be considered tantanobunt to a notice he was
term nating NECA's authorization to bargain on his behalf, it was too late for
purposes of withdrawi ng authorization. Not only was the notice of his
retirement not 150 days prior to the anniversary date of the 1990-1992
Agreenment, (May 31, 1992) it was after negotiations on the successor agreemnent,
i.e., the 1992-1994 Agreenent, had been conpleted. Klatt's unrebutted
testinony was that all issues, local and national, had been resolved prior to

9/ 501 U. S. 190 (1991); 137 LRRM 2441.
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June 1, 1992 and all that remained were the mechanics of putting the new
Agreenent together and having it signed. (Tr. 41-42). Failure to tinely
withdraw from the multi-enployer group in the nmanner specified in the parties’
agreenent (the Letter of Assent) nakes such withdrawal ineffective and the
enpl oyer is bound by the successor agreenment reached between the union and the
mul ti - enpl oyer associ ation. 10/

Unlike the enployer in Brink, supra, cited by Respondent, he failed to
timely notify NECA and Conpl ainant of his intent to wi thdraw authorization from
NECA. Therefore, Respondent was bound by the successor 1992-1994 |nside Labor
Agreenment reached between Conplainant and NeCA Contrary to Respondent's
assertion that he did not conply with the terns of the new Agreenent,
Respondent's payroll reports indicate that for the nmonths of June and July 1992
he was payi ng wages and benefits in the amounts set forth in the new Agreenent,
which by its terns, was retroactive to June 1, 1992. Ther eby denonstrating
that he considered hinself bound by the new Agreenent at the tine. That
concl usi on does not, however, end the inquiry.

Respondent al so asserts that as of July 31, 1992, he was not bound by any
agreenent with Conpl ai nant since on that date he was no | onger an "enpl oyer" or
"firm within the neaning of the Agreenment or of the |aw The Conpl ai nant
acknow edges that an enployer has a right to go out of business, but contends
that Respondent did not, in fact, do so; rather, he continued in business in
the formof KEI. Conplainant asserts that question was properly decided by the
JLMC and the Exami ner must defer to its decision. As discussed previously, the
JLMC did not have jurisdiction to determne the issue at that point. It having
been concluded that Respondent was bound by the 1992-1994 |Inside Labor
Agreenent, the question now becones whether Respondent continued in business
after July 31, 1992 in the form of an alter ego and therefore continued to be
bound by the 1992-1994 Agreenent after that date. The question of whether the
Respondent continued to be bound by an agreenent to arbitrate after July 31,
1992, is again jurisdictional in this case and is to be decided by the courts,
not an arbitrator. John Wley & Sons, supra, 55 LRRM at 2771. As noted above,
it also cannot be said that the parties "clearly and unm stakably" agreed to
submit such an issue to arbitration. Further, the question of whether the new
enployer, KEI, is an alter ego of Respondent is a question of federal
substantive labor |law to be decided by the courts. In re Matter of Shippers
Interstate Service, Inc., 618 F.2d 9 (7th Gr. 1980).

Wth regard to determ ning whet her Respondent continued in business after
July 31, 1992 in the form of an alter ego, KEI, the Seventh Crcuit Court of
Appeal s set forth the tests for determining "single enployer” and "alter ego"
status in a recent decision: 11/

To determ ne whether two nominally separate business

10/ See Local 104 v. Sinpson Sheet Metal, 139 LRRM 2316, (9th Gr. 1992);
citing, Bonano Linen Service v. NLRB, 454 U S. 404 (1982).

11/ Trustees of Pension Funds of Local 701 v. Favia Hectrical Co., 995 F. 2d.
789 (7th Cir. 1993).
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entities are a single enployer, one must exam ne four
factors set out by the Suprene Court: (1) interrelation
of operations, (2) comon nanagenment, (3) centralized
control of labor relations, and (4) common ownership.

South Prairie Constr. Co. v. International Union of

Qperating Engineers, 425 U S. 800, 803, 96 S.Ct. 1842,
1843 48 L.Ed. 2d 382 (1976); Radio and Tel evision

Br oadcast Techni ci ans Local Union v. Broadcast Service

of Mobile, Inc., 380 U S 255 256, 85 S. Ct. 876, 877,

13 L.Ed2d 789 (1965). No one of these factors is
concl usive; instead, the decisionmaker nust weigh the
totality of the circunstances. Esmark, Inc. .

N.L.RB., 887 F.2d 739, 753 (7th Gr. 1989).

This Circuit discussed the alter ego doctrine in
Esmark, Inc. v. NNL.RB., stating that:

[t]he Board's "alter ego" doctrine is simlar [to the
single enployer doctrine]: generally, one corporation
is the alter ego of another where the factors necessary
to support a "single enployer" finding are net and, in
addition, the Board finds that the second corporation
is a "disguised continuance" of the enploying
enterprise, resulting in evasion of the enployer's
obligations under the |abor |aws. 887 F.2d 739, 754
(7th Cr. 1989). Meeting all of the elenments of the
singl e enployer doctrine is not essential to a finding
that the alter ego doctrine applies, however. For
exanple, an alter ego relationship has been found to
exist "even though no evidence of actual common

ownership was present." Central States Pension Fund v.
Sl oan, 902 F.2d 593, 597 (7th Cr. 1986) (citations and
internal quotation marks omitted). Thus, the district

court's rejection of the single enployer doctrine did
not preclude the application of the alter ego doctrine.
What is essential for the application of the alter ego
doctrine, though, is a finding of "the existence of a
di sgui sed continuance of a former business entity or an
attenpt to avoid the obligations of a collective
bargai ning agreenent, such as through a transfer of
assets. In sum unlawful motive or intent are critical
inquiries in an alter ego analysis. I nt ernati onal
Union of Operating Engineers v. Centor Contractors, 831
F.2d 1309, 1312 (7th Cr. 1987) (citations omtted).

995 F.2d at 788-789.

Si ngl e Enpl oyer
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Looking first at the criteria for determ ning single enployer status.
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1) Interrelation of Operations

At first blush, there are a nunber of striking simlarities between
Respondent's business, Kuehl Electric and Kuehl El ectric, Inc., beyond the
names. KEI initially began with the sane enpl oyes that Respondent had enpl oyed
except that Steven Kuehl was now al so the President of KEI, as opposed to being
enpl oyed as a journeyman el ectrician. KEI operated out of the same building
and used the sane equipnent as had Kuehl Electric and kept the same mailing

address and phone nunber as had Kuehl Electric. Certainly there was enough
snoke to make the Conpl ainant |ook for the fire. It would seemlikely though,
that the sane could be true if a business and its assets were sold to a
conplete stranger - sanme field of work at same location with the sane

equi pnent, and perhaps the sane nane and enpl oyes.

Beyond those simlarities, however, there does not appear to be nuch
evidence of interrelated operations. Respondent retained ownership of his
accounts and his business records and there was no transfer of work, or the
taking of work in progress, from Respondent to KEI. The record indicates
Respondent filed his final payroll report for the nonth of July, 1992, and
there is no evidence that he had any role in nmeeting the payroll of KEI. The
Conpl ai nant notes that Respondent did not |ayoff his enployes when he allegedly
retired. Respondent testified he notified them he was retiring and it appears
St even Kuehl had di scussions with the enployes prior to July 31st about staying
and working for him and on July 22, 1992, he sent a letter to the JATC
regarding transferring Stunpf's apprenticeship to KEl. (Finding 7).

It appears that pursuant to the consulting agreenent, Respondent did sone
work for KEI as far as electrical design work, and K att testified that he
observed Respondent working with Steven Kuehl on a job in Novenber of 1992.
However, Respondent testified that he had rented the truck with a bucket and
subleased it to KEl to use, and that his son was having trouble with it and
call ed Respondent to conme and help himwth the truck, since he was the one
that had rented it. Respondent went out and started the truck several tines
that day and stayed with him on one of the jobs so his son could get it done
and then left. Kl att also testified he often saw Respondent's Toyota van with
"Kuehl Electric" painted on it at the building where KEl is |ocated. However,
Respondent retained his old office in the building he leased to KEI for his
design work and admitted he woul d spend 12 hours or so a week there. Contrary
to Conmplainant's claim that Respondent was performng work for KEI for no
remuneration, the evidence indicates that Respondent receives $364.50 per nonth
pursuant to the consulting agreenent.

2) Common Managenent

The record indicates that Steven Kuehl's role in Respondent's business,
beyond working as a journeynan electrician, was to be in charge in the field on
smal l er projects and to do sone estinmating work. Respondent nade all of the
decisions with regard to the operation of the business, billing custoners,
per sonnel decisions and financial decisions. Conversely, Steven Kuehl at tines
asks his father for advice in those areas, but Respondent has no authority or
control over those aspects of the operation of KEI.
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3) Centralized Control of Labor Rel ations

Klatt testified that at times when he called Steven Kuehl, Respondent
woul d answer and that one time Respondent returned Kl att's call to Steven Kuehl
and asked if he could help him There is, however, no evidence that Respondent
ever represented hinmself as speaking on behalf of KEI or his son or that he had
the authority to do so. The unrebutted testinony of Respondent and Steven
Kuehl is that Respondent has no role in the personnel matters or |abor
relations aspect of KEI and there is no evidence in the record indicating to
the contrary.

4) Common Omner ship

The Conplainant relies heavily on the fact that when it acquired the
i ncorporation papers of KEI in Septenber of 1992 fromthe Secretary of State's
office the Respondent was listed as the corporation's sole sharehol der.
However, the paper was dated in 1991, and the corporate record book of KEI,
from which the corporation's attorney testified, and which Conplainant's
attorney was given the opportunity to review in that regard at hearing,
i ndicates that on August 1, 1992, the Respondent surrendered his shares (which
was all of the shares in KEI) to KEl and that Steven Kuehl received all of the
shares in KEl on that date for no consideration. KEl at that tine was an enpty
corporation with no assets.

Again, the record indicates that Respondent retained no ownership in KEI
or control over it as of August 1, 1992. The monies he receives from KEl are
limted to the $364.50 per nmonth for his consulting services and the $3,000.00
per month he is paid under the |easing agreenment on the building and equi prent.
He receives no fringe benefits from KEl and has no stake in the business of
KEI . The payments he receives under the consulting and |ease agreenents 12/
are not dependent upon or related to the profits or success of KEI. Respondent
has no authority to wite checks on KEI's accounts or to withdraw funds from
those accounts.

While there is no doubt that the Respondent has done sone things for his
son that it is unlikely he would have done for a stranger, e.g., deferred the
first paynent on the |ease agreenment until February of 1993, that is not
sufficient to find that Respondent retained any ownership interest in KEl.

Alter Ego

Wth regard to determining alter ego status, it is necessary to establish
that the new business is nerely the disguised continuance of the forner
business in an attenpt to avoid the obligations of a collective bargaining
agreenent. Favia Electrical, supra.

The Exam ner has essentially been unable to find any of the elenents
necessary for Respondent and KEI to constitute a "single enployer"” in this

12/ The protections Respondent wote into the | ease agreenent and the nonthly
fee of $3,000.00 indicates that it was substantially an "arms |ength"
transacti on.
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case. Therefore, it would necessarily follow that KEl is not the disguised
conti nuance of Respondent. As noted above, there is no evidence that
Respondent has retained any ownership interest in KEI or that he has any
interest in the success of the business beyond receiving his nonthly paynents
under the consulting and | ease agreenments or beyond that of a father wanting to
see his son succeed. Further, Respondent's role in performng electrical work
for KEI has been linmted to doing electrical design and layout work and that
has been on a very limted and part-tine basis.

There is no evidence in the record that Respondent ever exhibited any
aninmus toward Conplainant in the past. To the contrary, Kl att testified that
he did not perceive the Respondent to be anti-union. Conplainant concedes that
Respondent had the right to go out of business and retire, although it contends
that he did not. Respondent testified that he retired due to health reasons
and in order to devote nmore time to other interests, especially dancing. The
record indicates he spends only a fraction of the time in his electrica
consulting business that he spent working in his electrical contracting
busi ness and that he devotes a large portion of his time pursuing his interests
i n danci ng.

The Examiner concludes that, while from outward appearances the
Conpl ainant had a reason to be suspicious, there is not sufficient evidence
fromwhich it can be found that Respondent continued in business after July 31,
1992 in the formof KEI in order to avoid his obligations under the 1992-1994
I nsi de Labor Agreenent. Therefore, Respondent was no |onger party to an
agreenent to arbitrate the grievance that arose in this case after he went out
of business. On that basis, and the foregoing, the Exami ner has dism ssed the
conpl ai nt.

Respondent has asked that costs and attorney's fees be awarded agai nst
Conpl ai nant . Gven the outward appearances noted above that were certainly
sufficient to arouse Conplainant's suspicions, and the Respondent's refusal to
provide Conplainant with the information that would possibly allay those
suspicions, the Examiner cannot find the requisite "bad faith" or that
Conpl ai nant shoul d have known its allegations were groundl ess. 13/

Dat ed at Madi son, Wsconsin this 4th day of Novenber, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COW SS| ON

By _David E. Shaw /s/
David E. Shaw, Exam ner

13/ Wiile the Examiner is restricted to applying the Comm ssion's standards
inthis regard, the latter is essentially the sane as that applied by the
federal courts under F.RCP. 11. Gunau Co., Dec. No. 27123-A (Shaw,
5/ 92).
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