STATE OF W SCONSI N
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AUGUSTA SCHOOL DI STRI CT,

Conpl ai nant,
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VS. ; No. 49940 MpP-2804
Deci si on No.
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VEEST CENTRAL EDUCATI ON ASSOCI ATI ON -
AUGUSTA AUXI LI ARY UNIT,
Respondent .
Appear ances:
M. Mchael D. MCarthy, Menbership Consultant, Wsconsin Association of School
M. Anthony L. Sheehan, Staff Counsel and Ms. Chris Galinat, Associate Counse

Augusta Auxiliary Unit.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER GRANTI NG MOTI ON
TO DI SM SS COVPLAI NT

On Cctober 19, 1993, the Augusta School District filed a conplaint of
prohi bited practice with the Wsconsin Enployment Rel ations Commi ssion wherein
it alleged that the West Central Education Association - Augusta Auxiliary Unit
had committed a prohibited practice within the meaning of Sec. 111.70(3)(b)3,
Stats., by prematurely filing a petition for interest-arbitration and thereby
evidencing a failure to bargain in good faith. On Novenmber 12, 1993, the West
Central Education Association - Augusta Auxiliary Unit filed its Answer wherein
it denied certain factual allegations contained in the conplaint, as well as
the allegation it had bargained in bad faith, and noved to dismss the
conpl ai nt. Said Answer also asserted that the conplaint was noot since a
nedi at or had been assigned to investigate whether the parties were at inpasse
in their negotiations. The Conm ssion appointed David E. Shaw, a nenber of its
staff, to act as Exam ner and nake Findings of Fact, Conclusion of Law and
Oder in the matter. Hearing was set for Novenmber 23, 1993, but was postponed
by agreenment of the parties in order to attenpt to resolve their dispute. On
Decenber 15, 1993, the Wst Central Education Association - Augusta Auxiliary
Unit renewed its notion to dismss the conplaint on the basis that it is noot
since an investigator from the Conm ssion was conducting an investigation to
determ ne whether an inpasse exists and whether the petition for interest-
arbitration was filed prematurely. Cting, MIwaukee Public Schools, Dec. No.
23689 (VEERC,
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5/ 86) . Thereafter the Augusta School District was given the opportunity to
respond to the notion to dismss, and by letter of January 7, 1994, requested
that the conplaint not be dismssed. The Exam ner has reviewed and considered
the pleadings of the parties, their argunments in support of their respective
positions and the applicable law, and being satisfied that the instant notion
to dismss should be granted, now nekes and issues the follow ng Findings of
Fact, Conclusion of Law and Order Granting Mtion to D smiss.

FI NDI NGS OF FACT

1. The Augusta School District, hereinafter the Conplainant, filed a
conplaint of prohibited practices on Cctober 19, 1993, with the Conm ssion
wherein it alleged, in relevant part:

Pursuant to Wsconsin Statute (111.70)(3), the Augusta
School District is filing a prohibited practice
conpl ai nt. This conplaint is in response to the
premature filing of a petition for arbitration by the
West  Central Education Association-Augusta Auxiliary
Unit. The District supports its position on the basis
of the foll ow ng:

1. On Mnday, My 24, 1993, the parties nmet to
exchange initial proposals. It was agreed by
both parties that the next negotiations neeting
woul d be scheduled after the state budget was
passed. At the time, neither party knew what
the possible consequences of this state budget
woul d be on the this (sic) parti cul ar

negoti ati ons process. The parties jointly
agreed to delay negotiations until the state
budget passed. Consequently, the Board of

Education did not submit an econonmic offer to
the WCEA-Auxiliary Unit. The uni on under st ood
the rational e supporting this decision.

2. On Thursday, Septenmber 23, 1993, the parties net
again to negotiate a successor agreenent. The
District provided the WCEA-Augusta Auxiliary
Unit with an economic offer on this date.
Please note that no economic offer had been
submtted to the Augusta Auxiliary Unit prior to

this date. The two parties negotiated for
approximately 2.5 hours and nearly reached an
agr eemnent . At the end of the bargaining

session, the union representative provided the
Board of Education wth an already nmailed
petition for Arbitration pursuant to Section
111.70(4) (cn) 6, W sconsin St at ut es. The
petition was sent the day of negotiations before
the parties net at the bargaining table.

3. On  Monday, COctober 11, 1993, the District
contacted the assigned nediator through its
representative to di scuss t he
nmedi ation/arbitration hearing date. During that
phone conversation, it was explained to the
nmediator that the two parties should not be
considered at inpasse since they had only net
two previous tines. In addition, the second
nmeeting was the first time that the Auxiliary
Unit had received the District's economc offer
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pl us discussion was continuing on the inportant
i ssue of health insurance carrier changes. The
assigned nediator explained to the District's
representative that it was not the role of the
mediator to postpone the mediation/arbitration
session until further notice instead of filing a
prohi bited practice conplaint in light of the
si tuation.

The Augusta School District is strongly opposed
to the petition for arbitration and views it as
an act contrary to bargaining in good faith.
The District's Auxiliary Unit enployees had not
even received an economic offer until the second
nmeeting. Wat is interesting is that the Unit's
representative is stating that there is an
i mpasse in the negotiations process when the
District has not even submtted its conplete
of fer. It is also inportant to note that
changes in the Unit's health insurance carrier
are also being discussed. These type of changes
are inportant to communi cate and discuss before
they can be agreed upon. The District believes
that the Unit's representative is rushing a
deci sion on the individual s represented.

The District concludes that it is nuch too early
for a third-party to enter into the negotiations
process at this time. The parties need to neet
several nore tines to discuss the proposals and
bargain in good faith.

2. The West Central Education Association - Augusta Auxiliary Unit,
herei nafter the Respondent, filed a notion to disnmiss the instant conplaint on
Decenber 15, 1993.

Based upon the foregoing Findings of Fact, the Exam ner makes the
foll owi ng

CONCLUSI ON OF LAW

The facts alleged in the instant conplaint filed by Conplainant Augusta
School District do not provide a basis for granting relief under
Section 111.70(3)(b) of the Minicipal Enployment Rel ations Act.

Upon the basis of the foregoing Findings of Fact and Conclusion of Law,
t he Exam ner nakes and issues the foll ow ng

ORDER 1/

1. The Mdtion to Dismiss filed by Respondent Wst Central Education
Association - Augusta Auxiliary Unit is hereby granted.

2. The conplaint filed in the instant matter by Conplainant Augusta
School District is hereby dismssed inits entirety.

Dat ed at Madi son, Wsconsin this 4th day of February, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By David E. Shaw /s/
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David E. Shaw, Exam ner

1/

Section 111.07(5), Stats.

(5) The commission nay authorize a conm ssioner
or exam ner to make findings and orders. Any party in
interest who is dissatisfied with the findings or order
of a commissioner or examiner may file a witten
petition with the commssion as a body to review the
findings or order. If no petition is filed within 20
days fromthe date that a copy of the findings or order
of the commi ssioner or examiner was mailed to the |ast
known address of the parties in interest, such findings
or order shall be considered the findings or order of
the conmi ssion as a body unless set aside, reversed or
nodi fied by such conmissioner or examiner wthin such

tinme. If the findings or order are set aside by the
conmi ssi oner or examner the status shall be the sane
as prior to the findings or order set aside. If the

findings or order are reversed or nodified by the
conmi ssioner or examiner the tine for filing petition
with the commission shall run fromthe tinme that notice
of such reversal or nodification is mailed to the |ast

known address of the parties in interest. Wthin 45
days after the filing of such petition wth the
conmi ssi on, the comm ssion shall ei t her affirm
reverse,

(Footnote 1/ continues on the next page.)

Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.
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(Footnote 1/ continues fromthe previous page.)

set aside or nodify such findings or order, in whole or
in part, or direct the taking of additional testinony.
Such action shall be based on a review of the evidence
submtted. |If the commssion is satisfied that a party
in interest has been prejudiced because of exceptiona
delay in the receipt of a copy of any findings or order
it may extend the time another 20 days for filing a
petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).
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AUGUSTA SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER
GRANTI NG MOTI ON TO DI SM SS

The gist of the instant conplaint is that Respondent's representative
prematurely filed a petition with the Conmission for interest-arbitration
pursuant to Sec. 111.70(4)(cn)6, Stats., in that it was filed just prior to the
parties' meeting for only the second tine and before the Conpl ai nant had even
nmade an econonmic offer to Respondent. The Conpl ai nant asserts that such a
premature filing for interest-arbitration is "contrary to bargaining in good
faith" and that the parties need to neet several nore tines to discuss the
proposal s and bargain in good faith before a third party should enter into the
negoti ati ons process. Conpl ai nant requests that its conplaint not be
di smi ssed.

In support of its notion to dismss the conplaint, the Respondent asserts
that since an investigator from the Commssion's staff has been assigned to
i nvestigate and determ ne whether the parties are at inpasse, the conplaint is
noot. It further asserts that the investigator has net with the parties in an
attenpt to nediate the contract dispute and that the investigation process is
the appropriate procedure for determning whether the parties are in fact at
i npasse and whether the petition was prematurely filed. Gting, MIwaukee
Public Schools, Dec. No. 23689 (WERC, 5/86). Respondent concludes that as the
parties are in the investigative process, the conplaint should be dism ssed.

DI SCUSSI ON

The follow ng has been stated as the standard to be applied in deciding a
pre-hearing notion to dismss a conplaint:

Because of the drastic consequences of denying an
evidentiary hearing, a notion to dismiss the conplaint
nmust be liberally construed in favor of the conpl ai nant
and the notion should be granted only if under no
interpretation of the facts alleged would the
conpl ainant be entitled to relief. 2/

As noted above, the gist of the conplaint is that Respondent failed to
bargain in good faith by prenmaturely filing a petition for interest-arbitration
pursuant to Sec. 111.70(4)(cm6, Stats., before the parties met for a second
time and before the District nmade an economic offer to the Association.
Section 111.70(4)(cm 6, Stats., provides, in pertinent part:

6. Interest arbitration. If a dispute has
not been settled after a reasonable period of
negoti ati on and after nediati on by the conm ssion under
subd. 3 and other settlenent procedures, if any,
established by the parties have been exhausted, and the
parties are deadlocked with respect to any dispute
between them over wages, hours and conditions of
enploynent to be included in a new collective
bargai ning agreenment, either party, or the parties
jointly, nmay petition the conmmssion in witing, to
initiate conpul sory, final and binding arbitration, as
provided in this paragraph.

a. Upon receipt of a petition to initiate

2/ Unified School District No. 1 of Racine County, Dec. No. 15915-B
(Hoornstra, with final authority for WERC, 12/77) at p. 3.
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arbitration, t he conmi ssi on shal | make an
i nvestigation, with or without a formal hearing, to
determ ne whether arbitration should be conmenced. | f
i n determ ning whet her an inpasse exists the comn ssion
finds that the procedures set forth in this paragraph
have not been conplied with and such conpliance woul d
tend to result in a settlement, it nmay order such
conpliance before ordering arbitration.

In the 1986 decision cited by the Respondent, M Iwaukee Public School s,
supra., the Conm ssion had occasion to consider the effect of the predecessor
of Sec. 111.70(4)(cn)6, Stats., - the "mediation-arbitration" statute of the
sanme enuneration. 3/ While the Commi ssion's decision does not deal with an
al | eged prohibited practice by the party filing a premature petition, it does
address the approach for dealing with instances where one of the parties
asserts that the interest-arbitration petition is premature. For that reason
the Examiner finds the Commission's discussion in MIwaukee Public Schools
relevant in this case. 1In denying the objecting party's notion to dismss the
petition, the Comm ssion stated as foll ows:

The basis of the Association's notion is that
the requirements set forth in subsection 6 have not

been met and the petition nust be dism ssed. Qur
reading of subsection 6. a. i ndicates that t he
Conmi ssion shall make an investigation to determne

whet her the procedures set forth in subsection 6 have
been conplied with, and if they have not been conplied
with, then it nay order such conpliance prior to
ordering nediation-arbitration. Thus, it seens clear
that one of the purposes of the investigation is to
determine whether the requirements of a reasonable
period of negotiation, as well as nediation, and other
settl ement procedures, established by the parties, have
been exhaust ed. Therefore, we conclude that these
requi renents are not prerequisites for the initiation
of an investigation, but rather, as argued by the

3/ Prior to the change in the law in 1986, Sec. 111.70(4)(cm6, provided, in
rel evant part, as follows:

6. Medi ati on-arbitration. If a dispute has not
been settled after a reasonable period of
negoti ati on and after nmedi ati on by t he
conmi ssion under subd. 3 and other settlenent
procedures, if any, established by the parties
have been exhausted, and the parties are
deadl ocked with respect to any dispute between

them over wages, hours and conditions of
enpl oynent to be included in a new collective
bargaining agreenent, either party, or the

parties jointly, may petition the conmission, in
witing, to initiate nediation-arbitration, as
provided in this section.

a. Upon  receipt of a petition to initiate
nedi ation-arbitration, the comm ssion shall nake
an investigation, wth or wthout a fornal
heari ng, to det er m ne whet her nmedi ati on-
arbitration should be comenced. | f in
determining whether an inpasse exists the
conmi ssion finds that the procedures set forth
in this paragraph have not been conplied wth
and such conpliance would tend to result in a
settlenent, it may order such conpliance before
ordering nedi ation-arbitration.

As they relate to this case, the present statute and its predecessor are
i dentical .
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District, are prerequisites to any order for nediation-
arbitration

In practice, upon receipt of a petition for

medi ation-arbitration, the Commission assigns an
i nvestigator who weighs the various factors in a given
case, including the extent of prior negotiations, in

determ ni ng how best to process the petition toward the
obj ectives of voluntary settlenment, avoidance of undue
delay, and effective use of agency resources. Unl ess
the matter has been previously nediated or the parties
have formally agreed to wai ve Conm ssion nediation, the
investigator will ordinarily endeavor to nediate the
dispute as a part of the investigation, giving
consideration to the extent of prior negotiations and
other factors in naking judgnents about when to neet

with the parties, when to <call for final offer
exchanges, and when to draw the investigation to a
cl ose. The Conmission relies heavily on the
i nvestigator's pr of essi onal assessnent of each

situation based upon the investigator's discussions and
neetings with the parties. Were the Comm ssion or the
i nvestigator have reason to believe that a mediation
effort is or would be premature, it nay be suggested to
the parties that they engage in further unnediated
negoti ati ons; and, in extrene si tuations, t he
i nvestigator may recomend that the Commi ssion formally
order further unnediated negotiations as a condition
precedent to an order initiating mediation-arbitration
inthe natter.

For the foregoing reasons, we conclude that the
assignnent of an investigator to weigh the various
factors and determ ne the nobst appropriate course of
action in a given investigation is both a nore
practical approach and one nore conducive to reaching a
pronpt resolution of the parties' negotiations than is
a procedure entitling the parties to a formal hearing
and determi nation as to whether a reasonable period of
negoti ati ons has preceded petition filing.

Qur conclusion in that regard appears nore
likely to pronpt the resolution of disputes subject to
nmedi ati on-arbitration. A contrary conclusion would
permt a non-cooperative party to delay the
i nvestigative process by insisting on a hearing on a
motion to dismiss for failure to negotiate for a
reasonabl e period of tine and then later insisting on a
hearing on a notion to dism ss because of no mnediation
under subd. 3, and then still later challengi ng whet her
i npasse exists. W wish to make it clear that we are
not questioning the Association's sincerity in bringing
its motion in this case, but we note the anmount of
del ay experienced in this natter fromthe filing of the
petition for nediation-arbitration to this date as
illustrative of the potential for deliberate del ay.

We have not considered the factual underpinnings
of the Association's argument because we are of the
opinion that, as a matter of policy as stated above
the appropriate nmethod for resolving the instant
di spute bet ween t he parties is t hr ough an
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i nvestigation. |In short, the appropriate forumfor the
Association's raising its claim of a lack of a
reasonabl e peri od of negoti ati ons is in the
i nvestigation rather than through a notion to disniss
the petition. 4/

The Conmission's reasoning would also seemto apply in a case, such as
here, where the basis of an alleged prohibited practice is the premature filing
of the interest-arbitration petition. The relief contenplated by the statute
is not to find a prohibited practice for refusing to bargain within the neaning
of Secs. 111.70(3)(a)4 or (3)(b)3, Stats., rather, it 1is to have the
investigator from the Conmmission's staff determine in the course of the
i nvestigation whether an inpasse exists and whether it is premature to order
interest-arbitration. In doing so, the Conmi ssion/investigator nmay suggest
that the parties engage in further unnedi ated negoti ati ons.

Although there may be instances where the premature filing of an
interest-arbitration petition nay, as part of the totality of the
circunmstances, be indicative of a refusal to bargain, standing alone it does
not present a basis for finding a violation in that regard. Therefore, the
Exam ner has concluded that, assuming the facts alleged in the instant
conplaint to be true, the notion to dismss the conplaint should be granted.

Dated at Madi son, Wsconsin this 4th day of February, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By David E. Shaw /s/
David E. Shaw, Exam ner

4/ Dec. No. 23689, at pp. 4-5.
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