STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

QUTAGAM E COUNTY PROFESSI ONAL
POLI CE ASSOC! ATI ON,

Conpl ai nant , Case 224
: No. 49691  MP-2776

VS. Deci sion No. 27861-A
OUTAGAM E COUNTY, :

Respondent .

Appear ances:
M. Frederick J. Mhr, Attorney at Law, 414 East Wlnut Street,

T Suite 261, P. O Box 1015, G een Bay, Wsconsin 54305, appearing on
behal f of the Association.

Davis & Kuelthau, S.C., Attorneys at Law, by M. Roger E. Wlsh, 111 East
Ki |l bourn Avenue, Suite 1400, M| waukee, Wsconsin 53202-6613,
appearing on behal f of Qutagam e County.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND ORDER

Qutagam e County Professional Police Association filed a conplaint on
August 23, 1993, with the Wsconsin Enploynent Relations Comm ssion alleging
that Qutagam e County had commtted prohibited practices within the neaning of
Secs. 111.70(3)(a)l and 5 of the Minicipal Enploynent Relations Act. On
Novenber 4, 1993, the Commi ssion appointed Lionel L. Crowey, a nenber of its
staff, to act as Examiner and to make and issue Findings of Fact, Conclusions
of Law and Oder as provided in Sec. 111.07(5), Stats. Hearing on said
conplaint was held on Decenber 9, 1993, in Appleton, Wsconsin, during which
the Association amended its conpl ai nt to allege a violation of
Sec. 111.70(3)(a)4, Stats. The parties filed briefs, the last of which was
received on February 7, 1994. The Exam ner, having considered the evidence and
arguments of counsel, nakes and issues the following Findings of Fact,
Concl usi on of Law and Order.

FI NDI NGS OF FACT

1. Qutagam e County Professional Police Association, hereinafter
referred to as the Association, is a |abor organization and the exclusive
collective bargaining representative for all regular permanent full-tine and
regul ar permanent part-time enployes within the Sheriff's Departnment having the
power of arrest, excluding confidential, supervisory and nanagerial enployes.
Its offices are located c/o Frederick J. Mhr, 414 East Wl nut Street,
Suite 261, P. O Box 1015, Green Bay, Wsconsin 54305.

2. Qutagam e County, hereinafter referred to as the County, is a
muni ci pal enployer with its offices |ocated at the Qutagam e County Courthouse,
410 South W&l nut Street, Appleton, Wsconsin 54911.

3. The Association and the County were parties to a collective
bargai ning agreement which by its terns was effective from January 1, 1990
t hrough Decenber 31, 1992. The agreenent contained a grievance procedure which
provided for the final and binding arbitration of disputes arising thereunder.
The agreenent al so contained the foll ow ng provisions:
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ARTICLE VIII - HOURS

8.01 - A normal workday for full-tinme enployees,
except clerical enployees, shall consist of an eight
(8) hour shift. The normal work week schedule for
full-time Patrolmen will be 6 on - 2 off, 6 on - 2 off
and 5 on -3 off, and in addition, each such Patrol man
will receive one (1) personal day off to be taken at a
time mutually agreed upon between the departnent head
and the enpl oyee. The nornal work week for other full-
time enployees, except clerical enpl oyees, shall
average forty (40) hours based on a fifty-tw (52) week
year.

Effective January 1, 1991, this Section 8.01 wll be
revised to read as follows:

8.01 - Work Week.

A The nor mal work week for full-tinme
enpl oyees classified as Patrol man, Tel ecommunicator |
and I, Correcti onal O ficer/ Cook, Correctional

Oficer, Head Cook, Cook, and Jail Booking derk wll
be 5 on - 2 off, 5 on - 3 off, and the normal work day
for such enployees shall consist of an eight and one-
third (8.33) hour shift. Three groups in each
classification will rotate working the various shifts
every thirty (30) days. (Note: There is to be no loss
or gain or overtime incurred because of the transition
to this new work schedul e.)

B. The normal workweek (sic) for full-tine
enpl oyees, classified as Investigator, Sergeant, Deputy
I nvestigator, Process Server, Assistant Process Server,
Prisoner Transporter and Floating Deputy shall average
forty (40) hours based on a fifty-two (52) week year.
The normal workday for such enpl oyees shall consist of
an eight (8) hour shift. Such enployees shall receive
an additional two (2) floating holidays each cal endar
year, said floating holidays to be scheduled as tine
of f
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at a time nutually agreed upon between the departnent
head and the enployee. Effective at the end of the
work day on Decenber 31, 1992, such enpl oyees who are
scheduled to work a 5 on - 2 off, 5 on - 2 off, 6 on -2
off, 4 on - 2 off work schedule wll receive an
additional five (5) floating holidays each cal endar
year instead of an additional two (2) floating holidays
each calendar vyear, (provided, however, that such
enpl oyees who have at least fifteen (15) years of
service in the Qutagam e County Sheriff's Departnment as
of January 1, 1991, will receive an additional six (6)
floating holidays each calendar year instead of an
additional two (2) floating holidays each -calendar
year), said floating holidays to be scheduled as tine
off at a time mutually agreed upon between the
departnent head and the enployee. (Note: the first
year these enployees will receive the five (5) or six
(6) additional floating holidays instead of the two (2)
additional floating holidays will be 1993).

ARTICLE XI - PAI D HOLI DAYS

11.01 - Paid holidays included in this Agreenent

are:
New Year's Day Labor day (sic)
Cood Friday Thanksgi vi ng
Decorati on Day Aft ernoon of Decenber 24
| ndependence Day Chri st mas Day
Af ternoon of Decenber 31
11.02 - Al permanent enployees, except those
working on a 5-2 work schedul e, Monday through Friday,
will receive one (1) day's pay for each of the above

descri bed holidays that are not worked as part of such
enpl oyee's regular work schedule in addition to the
enpl oyee' s regul ar pay. Any such enployee working any
of the above described holidays as a part of the
enpl oyee' s regul ar work schedul e shall receive time and
one-half for the holidays worked in addition to the
enpl oyee' s regul ar pay. Paynment as herein described
shall be paid on the first pay period follow ng the
holiday and shall be paid in addition to the regular
nonthly sal ary. Such enpl oyees, except those working
in the Jail, Huber and Radio, shall in addition to the
above described holidays, receive two (2) floating
hol i days per calendar vyear, such holidays to be
schedul ed as time off at a tine nutually agreed upon
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between the departnent head and the enployee. Such
enpl oyees working in the Jail, Huber and Radio will
have full day holidays on Decenber 24, Decenber 31, and
East er Sunday.

Enpl oyees hired on or after July 1 of a cal endar year
are not eligible for the tw (2) floating holidays
during the remainder of that first calendar year of
enpl oynent . In the event any enployee termnates
enpl oynent wi thout having taken a floating holiday(s)
during the calendar year, such floating holiday(s)
shall be canceled and nmay not be reinstated or paid
for. An enployee will not be allowed to use a floating
hol i day(s) after having given a notice of termnation.

11.03 - Enployees working a 5-2 work schedul e,
Monday through Friday, shall receive tine off with pay
for the above holidays, provided however, that for such
enpl oyees Decenber 24th and Decenber 31st will be full
day holidays. 1In the event any of such holidays falls
on a Saturday, the preceding Friday shall be considered
the holiday and in the event any of the above holidays
falls on a Sunday, the following Mnday wll be
considered the holiday provided, however, that if
Decenber 24th and Decenber 31st falls on a Friday or a
Sunday, an additional day off for each holiday wll be
granted such enployees at a time nutually agreed upon
bet ween the department head and the enpl oyee. In the
event a holiday occurs on a floating deputy's off day,
another day off wll be granted at a tine nutually
agreed upon between the enpl oyee and the Division Head,
provi ded, however, that it will not be granted on the
11: 00 p.m to 7:00 a.m shift nor on a day which woul d
result in the paynent of overtime to cover the granting
of the day off. Such enployee shall, in addition to
t he above described holidays, receive one (1) floating
hol i day per cal endar year, such holiday to be schedul ed
as tinme off at a tine nutually agreed upon between the
departnent head and the enployee, provided, however,
that for a floating deputy, the floating holiday wll
not be granted on the 11:00 PPM to 7:00 AM shift,
nor on a day which would result in the paynment of
overtine to cover the granting of the day off.
Enpl oyees hired on or after July 1 of a cal endar year
are not eligible for the floating holiday during the
remai nder of that first cal endar year of enploynent.
In the event any enpl oyee term nates enpl oyment without
havi ng taken the floating holiday during the cal endar
year, such floating holiday shall be canceled and nay
not be reinstated or paid for. An enployee will not be
allowed to use a floating holiday after having given a
notice of termnation.

4. Prior to 1991, Investigators worked a 5-2, 5-2, 6-2, 4-2 work
schedule. Sometime in 1991, the County requested that the Investigators go to
a 5-2 work schedule, Mnday through Friday. The Investigators agreed to do so
as the change neant having the weekends off. After this change, the
I nvestigators continued to receive four floating holidays in 1991 and 1992 and
they al so worked holidays that fell within their regularly schedul ed work days.
In other words, the County applied Sec. 11.02 and did not apply Sec. 11.03 to
the Investigators.
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5. Early in 1993, Investigators were inforned that they had three, not
four floating holidays, two under Sec. 8.01 and one under Sec. 11.03 with full
hol i days on Decenber 24 and 31, 1993. On or about February 9, 1993, the
Association filed a grievance alleging a violation of the 1990-92 collective
bargaining agreement regarding the floating holidays. Comrenci ng on
Cood Friday, April 9, 1993, Investigators were directed not to work on holidays
and this became part of the grievance. The grievance was processed through the
grievance procedure and appealed to arbitration. The County refused to proceed
to arbitration on the grounds that the contract had expired and the grievance
related only to matters that arose after the contract expired, so it had no
obligation to proceed to arbitration.

6. On June 15, 1992, the Association filed a Notice of Commencenent of
Contract Negotiations with the Commission with a copy to the County. The
parties net in negotiations over a successor agreenent, and on Novenber 23,
1992, the Association filed a Petition for Final and Binding Arbitration
pursuant to Sec. 111.77, Stats. The parties submtted final offers and after
an investigation, the Conm ssion ordered final and binding arbitration.

7. The Association filed the instant conplaint alleging that the
County's change in floating holidays and directing Investigators not to work
holidays in 1993 was a unilateral change in the status quo and anended its
conplaint to allege the <change in status quo was a violation of
Sec. 111.70(3)(a)4, Stats.

8. The County maintained the status quo with respect to holidays by
the application of Sec. 11.03 to Investigators in 1993.

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
makes and issues the follow ng

CONCLUSI ON OF LAW

The County did not violate Secs. 111.70(3)(a)4 or 1, Stats., when in 1993
it applied the provisions of Sec. 11.03 of the parties' expired collective
bar gai ni ng agreenment to I nvestigators.

Upon the basis of the above and foregoi ng Findings of Fact and Concl usion
of Law, the Exam ner nakes and issues the follow ng

ORDER 1/

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conm ssion nay authorize a comnm ssioner or exam ner
to nmake findings and orders. Any party in interest who is
dissatisfied with the findings or order of a conm ssioner or
examner may file a witten petition with the conmm ssion as a
body to review the findings or order. If no petitionis filed
within 20 days fromthe date that a copy of the findings or
order of the conm ssioner or exami ner was mailed to the |ast
known address of the parties in interest, such findings or
order shall be considered the findings or order of the
conmi ssion as a body unless set aside, reversed or nodified
by such commissioner or examiner within such time. If the
findings or order are set aside by the comm ssioner or
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The OQutagamie County Professional Police Association's conplaint of
prohi bited practices be, and the sanme hereby is, dismissed inits entirety.

Dated at Madi son, Wsconsin, this 22nd day of March, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COW SS| ON

By Lionel L. Ctowey [s/
Lionel L. Crow ey, Exam ner

exam ner the status shall be the sane as prior to the
findings or order set aside. If the findings or order are
reversed or nodified by the comm ssioner or exam ner the tine
for filing petition wth the commission shall run from the
time that notice of such reversal or nodification is nmailed
to the last known address of the parties in interest. Wthin
45 days after the filing of such petition wth the
conmm ssion, the commission shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part,
or direct the taking of additional testinony. Such action
shall be based on a review of the evidence submitted. If the
conm ssion is satisfied that a party in interest has been
prej udi ced because of exceptional delay in the receipt of a
copy of any findings or order it nmay extend the tine another
20 days for filing a petition with the conm ssion.

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).
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QUTAGAM E COUNTY

MEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ON CF LAW AND ORDER

In its conplaint, as amended, the Association alleged that the County had
violated Secs. 111.70(3)(a)4 and 1, Stats., by wunilaterally changing the
status quo with respect to floating holidays and working on holidays that fel
within the Investigators regularly schedul ed days. The County denied that it
had comm tted any prohi bited practices.

Associ ation's Position

The Association contends that the County failed to naintain the
status quo after the expiration of the parties' collective bargaining
agreenment. It subnits that the County unilaterally changed two benefits of the
I nvesti gators: 1) Effective Good Friday, 1993, Investigators were no |onger
allowed to work holidays which fell during their normal work schedule; 2) The
nunber of floating holidays under Article XI was reduced from tw days to one

day. It notes that the County's defense is Investigators are 5-2 enployes and
thus Sec. 11.03 applies. It argues that this interpretation is not supported
by its actions prior to the expiration of the contract. It maintains that the

County had requested a change in schedule whereby Investigators swapped a
working Saturday for their off Mnday and never indicated that this change
would result in a reduction of benefits, and in fact, no change in benefits
occurred until the contract expired.

The Association takes the position that refusing to schedule
I nvestigators on holidays in 1993 is a change in status quo as they each lost 7
days' pay at tine and one-half, a significant change. 1t also notes the change
from two to one floating holiday is a change in the status quo because the
County is now applying Sec. 11.03 to the Investigator but had applied
Sec. 11.02 before the contract expired. The Association recognizes two limted
exceptions to the requirement to nmaintain the status quo; wavier and necessity,
and neither apply to the instant case.

The Association further asserts that the County's conduct violates
Sec. 111.77, Stats. The Association refers to Sec. 111.77(1), Stats., which
sets forth certain requirements before a contract can be nodified or
t er m nat ed. It submits that the County did not give the notice of proposed
termnation or nodification 180 days prior to the contract expiration and the
County did not notify the Commi ssion that the parties were at inpasse.

The Association subnmits that a change in the status quo prior to the
i ssuance of an arbitrator's award is a per se violation of the duty to bargain.
The Association notes that the change in work on a holiday is reflected in the
County's final offer, and it is attenpting to inplement its final offer
contrary to the past practice and the status quo. It concludes that the
County's conduct constitutes a per se violation of its duty to bargain

County's Position

The County contends that it did not alter the status quo when it provided
holidays to Investigators in 1993 pursuant to the specific provisions of
Sec. 11.03 of the parties' expired 1990-92 contract. The County states that an
enpl oyer nust nmmintain the status quo as to nmandatory subjects of bargaining
during the hiatus period where the bargaining dispute is subject to final and
binding arbitration and adherence to the terns of the expired agreenent
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mai ntai ns the status quo. It clainms that the terms of the 1990-92 agreenent
are very clear wt regard to the floating holiday and holiday pay for
| nvesti gators.

The County refers to Sec. 8.01B of the agreenent and alleges that
Investigators do not have a contractual right to work a 5-2, 5-2, 6-2, 4-2

schedul e, so that Sec. 11.02 would be applicable. It submits that Sec. 11.02
specifically states that all enployes except those working a 5-2 schedul e,
Monday through Friday, will receive certain holiday benefits. [t notes that

Sec. 11.02 does not guarantee that Investigators even assigned a 5-2, 5-2, 6-2,
4-2 schedul e woul d be assigned to work holidays that fell on their work days in
that work schedul e. Section 11.03, according to the County, applies to all
enpl oyes assigned a 5-2 schedule and all ows one floating holiday and full days
on Decenmber 24 and 31.

The County insists that it is undisputed that since 1991, Investigators
have been working a 5-2 work schedule and are not covered under the plain
| anguage of Sec. 11.02. The County nmintains that it has not altered the
status quo because it has applied what is demanded by Sec. 11.03 of the
contract. The County submits that except for the New Year's Day holiday in
1993, it has followed the specific terns of the 1990-92 agreenent.

The County does not dispute that after the Investigators changed to a
5-2 work schedule in 1991 for the rest of 1991 and all of 1992, they continued
to work holidays that fell in their 5-2 schedule and received tw floating
hol i days. It argues that this was the result of admnistrative oversight
possibly due to the change in work schedule for enployes on January 1. 1991,
the Sheriff was newly elected and a split in the bargaining unit occurred in
1991. The County submits that shortly after the 1993 New Year's Day holiday,
it realized it was misconstruing the contract provisions and that it then
applied the proper provisions namintaining the status quo under the 1990-92
contract.

The County takes the position that the status quo is defined by the
| anguage of the expired contract, the nmanner in which the |anguage has been
i npl enrented and the bargaining history related to the |anguage. It maintains
that the |anguage of the contract is clear and unanmbi guous and the practice,
whi ch was an oversight in 1991 and 1992 cannot be used to change the clear and

unanbi guous | anguage of the contract. The County further points out that the
| anguage of the agreenent, on its face, specifically deals with the holiday
provisions for |nvestigators. The County further asserts that it had the

authority to change the Investigators' schedule at any tine, including the
hi atus period and thereafter provide holiday benefits pursuant to Sec. 11.03.
The County insists that it has not changed the status quo but nerely applied
the cl ear and unanbi guous | anguage of the expired agreenent.

The County contends that it did not violate Sec. 111.77(1), Stats., as it

does not apply to the instant case. It notes that the Association ignored the
first sentence of Sec. 111.77(1), Stats., which shows that the preconditions
apply only while the contract at issue is in effect. The County refers to the
Association's adm ssion that the contract expired on Decenber 31, 1992. It
submits that because the issues raised in this case did not arise until after
the contract expired, the notice and other preconditions listed in

Sec. 111.77(1), Stats., have no application to this dispute.

The County denied any unlawful conduct but argues that if a renedy is
appropriate, it should not include paynent for holiday hours not worked and it
should not include an additional floating holiday because |nvestigators were
given ten holidays with pay and an extra day woul d exceed the nunber authorized
by the contract.
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The County requests a finding that it nmaintained the status quo and did
not violate its duty to bargain under Sec. 111.70(3)(a)4, Stats., and did not
violate Sec. 111.77(1), Stats. It requests disnissal of the conplaint as wel
as attorneys' fees.

Associ ation's Reply

The Association contends that the County's defense can be reduced to two
argument s:

1. Mai nt ai ni ng t he status quo only requires
adherence to the contract terns; and

2. Section 111.77(1), Stats., applies only while a
contract is in effect.

The Association asserts that the County's argunent cannot be sustained.

It argues that nmaintaining the status quo is not limted to strict adherence to
contractual ternms, but the dynamic status quo doctrine requires the parties to
continue in effect the wages, hours and conditions of enploynment in effect at
the tine the contract expired. It points out that as of the expiration of the
contract, the Investigators were treated as 5-2, 5-2, 6-2, 4-2 enployes. The
Association subnmits that there was no change of Investigators to a 5-2
schedul e, but rather, there was a switch of a Monday for a Saturday w thout any
change in benefit Ilevels for individuals. It clains that the County's
intention is clear by its actions and a departure from these actions by
wi t hhol di ng benefits otherwi se expected is a violation of the status %uo. It
further alleges that the Investigators were not 5-2 enployes; rather, they were
treated as 5-2, 5-2, 6-2, 4-2 enployes even after the contract had expired and
the County had to maintain this status quo. Wth respect to Sec. 111.77(1),
Stats., the Association asserts that it does apply after a contract has expired
and the County's argunent cannot be sustai ned.
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As for remedy, the Association asserts that the enployes nust be made
whol e and a prospective renmedy would not address the enployes' |oss and woul d
allow the County to have its cake and eat it too. It asserts that the enployes
are entitled to the holiday pay they legally expected to earn.

D scussi on

The essential facts underlying the conplaint are not in dispute. Prior
to 1991, the Investigators worked a 5-2, 5-2, 6-2, 4-2 work schedule with the
begi nning of the cycle comenci ng on Monday. During 1991, the County asked the
Investigators to change to a 5-2 work cycle and the Investigators agreed.
During the bal ance of 1991 and 1992, and for New Year's Day 1993, the County
applied Sec. 11.02 to Investigators, and they worked holidays falling during
their work schedule and received their regular pay and tine and one-half for
hours worked on the holiday. Commenci ng on Good Friday, 1993, Investigators
were given the holiday off and received their regular pay for the holiday and
each holiday thereafter. The Association clains that by not allowing the
Investigators to work on holidays falling during their normal work schedul e,
the County violated the status quo. The duty to bargain in good faith requires
that the dynamic status quo be naintained until the parties reach agreenent or
an interest arbitration award is issued. 2/

The main issue in this matter is determning what the status quo is. In
determining the status quo in the context of a contract hiatus, consideration
is given to the relevant |anguage from the expired contract as historically
applied or as clarified by bargaining history, if any. 3/ In this case, only
the relevant |anguage of the contract is applicable. The question is whether
Sec. 11.03 applies by its plain neaning or should Sec. 11.02 apply because of a
past practice of applying Sec. 11.02 to Investigators during the term of the
contract? The answer is that the plain | anguage of the contract applies over a
contrary past practice. First, because the change in work schedules for
I nvestigators occurred nmd-term there is no past practice during any hiatus
period with which to deternmine the status quo. 4/ Secondly, it is noted that
Sec. 8.01 does not specify a work schedule for Investigators as all that is
required is an average of 40 hours for 52 weeks. An assignnent of a 5-2
schedule does not violate that section. The Association's claim that
I nvestigators were not on a 5-2 schedule is not supported by the facts and the
claim is a legal fiction. Secs. 11.02 and 11.03 clearly provide that
Sec. 11.02 does not apply to 5-2, Mnday through Friday enployes. Thirdly,
Sec. 11.03 clearly applies to 5-2, Mnday through Friday enployes. It is
undi sputed that during the term of the contract, the County applied Sec. 11.02
to the 5-2 Mnday through Friday Investigators but this past practice is
clearly contrary to the express |anguage of the contract. An enpl oyer nay
abrogate a past practice at the end of a contract termby giving notice that it
will apply the express |anguage of the contract and not apply a contrary past
practice. 5/ In this case, in early 1993, the County gave notice that it was

2/ G een County, Dec. No. 20308-B (WERC, 11/84).

3/ Racine Unified School District, Dec. Nos. 26816-C, 16817-C (VWERC, 3/93)
citing Mayville School District, Dec. No. 25144-D (WERC, 5/92) and School
District of Wsconsin Rapids, Dec. No. 19084-C (VERC, 3/85).

4/ Sun Prairie Jt. School Dist. No. 2, Dec. No. 22660-B (WERC, 7/87) aff'd
87-CV-4883 (G rC Dane, 11/88).

5/ See El kouri & El kouri, How Arbitration Wirks (4th Ed., 1985 at p. 448).
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applying the terns of the parties' agreenent and abrogating any past
practice. 6/ The County was not obligated to continue such a past practice
which was contrary to the contractual |anguage during a hiatus period after
notice of its abrogation. O herwi se, an enployer could ignore plain contract
| anguage and if no grievance was filed during the term of the contract, it
could maintain that the status quo was the past practice and not the plain
| anguage of the contract, an absurd result. Therefore, the plain |anguage of
the expired contract was the status quo and the County's application of
Sec. 11.03 to Investigators was in accordance with the status quo and the
County did not violate Sec. 111.70(3)(a)4 or 1, Stats.

6/ Ex. 3E
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The Association clained a violation of Sec. 111.77(1), Stats. However ,
the County never changed any term of the contract, 7/ but applied the express
terms of the contract to Investigators. Additionally, the contract was not in
effect and a petition for final and binding arbitration had been filed on
Novenber 23, 1992, wherein the petitioner stated that it met the requirenents
of Sec. 111.77, Stats. \Were one party gives the notice under Sec. 111.77(1),
the other party does not also have to give notice, otherwise the party not
giving notice wuld be precluded from naking proposals to take effect wupon

expiration of the contract. In short, where a party gives notice as required
under Sec. 111.77(1), Stats., the other party does not also have to give notice
to propose nodifications. Thus, the alleged violation of Sec. 111.77(1),

Stats., has been dism ssed.

The County's request for attorneys' fees is denied because these are
awarded only in exceptional cases where the allegations or defenses are
frivolous as opposed to debatable. 8/ Here, the allegations are clearly
debat abl e and are not frivol ous.

Dat ed at Madi son, Wsconsin, this 22nd day of March, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Lionel L. Ctowey [s/
Lionel L. Crow ey, Exam ner

7/ See Green County, Dec. No. 20308-B (WERC, 11/84) at footnote 13.

8/ Wsconsin Dells School District, Dec. No. 25997-C (WERC, 8/90) citing
Madi son Metropolitan School District, Dec. No. 16471-B (VERC, 5/81).
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