STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

W SCONSI N CQUNCI L 40, AFSCME,

AFL-Cl O : Case 103
: No. 49168 ME- 3316
I nvol vi ng Certain Enpl oyes of : Deci sion No. 27877

JUNEAU COUNTY

Appear ances:
M. David Wite, Staff Representative, Wsconsin Council 40, AFSCME,

"AFL-C O, & 5 dana Court, Madison, Wsconsin 53719-1169, for the
Uni on.

Ms. Angeline D. Mller, Corporation Counsel, Juneau County, Juneau County
Cour t house Annex Room 16, 220 East LaCrosse Street, Mauston,
W sconsi n 53948, for the County.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND DI RECTI ON OF ELECTI ON

On April 22, 1993, Wsconsin Council 40, AFSCVE, AFL-CQ filed a
petition with the Wsconsin Enploynent Relations Conmission requesting the
Conmi ssion to conduct an election anong enployes of Juneau County pursuant to
the provisions of the Minicipal Enploynent Relations Act. Hearing on the
petition was held in Mauston, Wsconsin, on Septenber 2, 1993, before Exam ner
Col een A. Burns. The record was closed on Cctober 21, 1993, follow ng receipt
of post-hearing witten argument. Having considered the entire record and the
arguments of the parties, and being fully advised in the premses, the
Conmi ssi on nmakes and i ssues the foll ow ng

FI NDI NGS OF FACT

1. Wsconsin Council 40, AFSCME, AFL-CIO hereafter the Union, is a
| abor organization with offices at 5 Qdana Court, Madi son, W sconsin.

2. Juneau County, hereafter the County, is a municipal enployer with
of fices at the Juneau County Courthouse, Mauston, W sconsin.

3. On April 22, 1993, the Union filed a petition for an election with
the Commission in which the Union sought to represent all regular full-time and
regular part-tinme professional enployes, excluding supervisory, confidential
and managerial enployes of the County. On May 4, 1993, the Union filed an
amended petition which differed from the origi nal petition in one respect,
i.e., in response to a question on the petition form which requested the
Petitioner to indicate whether the clained unit contained any professional,
craft or supervisory enployes, the Union circled the word "professional." By a
letter dated June 8, 1993, Union Representative David Wite advised County
Representative Angeline MIler that the Union was not seeking to represent the
Public Health Nurses enployed in the County's Departnent of Public Health
Servi ce. At hearing, the Union amended its petition for election by stating
that the clainmed appropriate bargaining unit consisted of "all regular full-
time and regular part-time professional enployes enployed in the Juneau County
Human Servi ces Departnent excluding supervisory, confidential, and manageri al
enpl oyes, and excluding Public Health Nurses." The County maintains that the
bargai ning unit sought by the Union in the petition, as anended at hearing, is

No. 27877



not appropriate in that it excludes the Public Health Nurses. The County has a
collective bargaining relationship wth three wunions, i.e., Local 1312,
Courthouse Unit, AFSCME; Juneau County Professional Police Association; and
Local 569, H ghway, AFSCMVE. Local 1312 represents clerical enployes in the
Department of Human Services and the Department of Public Health Service, as
well as in various other County Departnents.

4. The County and the Union agree that the follow ng enployes in the
Human Servi ces Departnent and the Departnent of Public Health are professional
enpl oyes and that there are no other professional enployes in the County who
are not supervisory, managerial or confidential.

Ander son, Susan G Public Health Nurse |
Beni sh, Polly A Public Health Nurse 11
Krizan, Lisa Public Health Nurse |
Pet erson, Rhonda M Public Health Nurse ||
Pirtwitz, Mary J. Public Health Nurse |
Bal t hazor, Eugene Human Servi ces Wirker |11
Boyd, Bruce Soci al Worker V
Stanchfield, Richard ACDA Counsel or
Wl cox, Gayle Qutpatient dinician
Zima, Lynn Soci al Wrker V
Copel and, Daphne Hurman Servi ces Worker |11
Henpel , Kinberly Soci al Wrker V
Hyi ng, G egory Soci al Worker V
Kot chi, Carolyn Human Servi ces Worker 11
Rei gard, Kenneth Soci al Worker V
Rodri quez, Penny Human Servi ces Worker |
Si nur, Mary C. Hurman Servi ces Wrker |
Walls, Larry Human Servi ces Worker 11
Wss, Patricia A Hurman Servi ces Wirker |11
Wandr asch, Valinda Soci al Wrker V
Muel | er, Leah Hurman Servi ces \Wr ker
Corwi t h, Brooke Human Servi ces Wrker |
Larson, Deborah Hurman Servi ces Wirker |11
5. The County has two classifications of Public Health Nurse, i.e.,
Public Health Nurse | and Public Health Nurse Il. The primary functions of the
Public Health Nurse | are described in the position's job description as
foll ows:
A Wien needed, initiates and develops the witten
nursing care plan for the individual patient.
B. Participates in the provision of nursing care

which may include direct patient care according
to the needs of the individual patient.

C Coordi nation of services with any other health,
social service, or custodial providers serving
the patient.

D. oserves signs and synptoms and reports to the
physician reactions to treatnents, including

drugs, and changes in the patient's physical or
enotional condition.

E. Teaches, supervises, and counsels the patient,

fam |y menbers, and significant others regarding
the nursing needs and other related problens of
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the patient.

F. Mai ntai ns records and reports as required by the
agency.

G Assi sts in comunicabl e di sease foll ow up.

H. Heal t h education presentations.

l. Parti ci pates in wor kshops, senm nars, and

inservice training to update know edge base of
nursi ng as needed.

J. Agency liaison as assigned.
K. O her related work as assi gned.
The primary functions of the Public Health Nurse Il are described in the
position's job description as follows:
A Adnmi ni stration
1. Assunmes responsibility and authority for

the public health service in the absence
of the administrator.

2. Parti ci pates in pr ogram pl anni ng,
coordi nation, training, supervision, and
eval uati on.

a. Pr epar es and subm ts required
reports and statistics.

3. Assi sts in super vi si on of agency
prof essional and clerical staff.

4. Assists with interpreting health services
to the comunity.

5. Assists with staff devel opnent, including
i nservi ce educati on.

B. Pr of essi onal

1. Conduct s school heal t h pr ogr ans and

assi sts with t he training of or

consultation wth teachers and ot her
volunteer groups in regard to student
health matters.

a. Referral and followup per program
gui del i nes.
2. Conducts county clinics per agency policy.
I mpl ements referral s when necessary.
3. Conmuni cabl e di sease fol | ow up.
4. Provi des professional nursing care in the

home or office and namintains records per
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agency policy.

per

© ©o N o

C. Educati ona
1
D
Pursuant to the Public Nurse Mer

Public Health Nurse |
maxi mum wage rate of $15.8659 per

m ni mum wage rate of $13.7917 and a maxi mum wage rate of $17.2340 per

Provi des Jai

it

Heal th education presentations
request .

Informati on and referral

Provi des back-up assistance
performs nent al

to groups

Agency |iaison as assigned.

resource.

Heal th per agency policy.

to PHN | who

heal t h nursi ng.

Partici pates i n workshops,

had a mini num wage

hour,

sem nars, and inservice

O her related work as assigned.

System effective January 1, 1993, the

rate of $12.6883 per hour and a

and the Public Health Nurse Il had a
hour .

Each of the Public Health Nurse classifications are on a Public Health Service

wage schedul e whi ch has seven steps,
Year, 4 Year,

.e.,

M nimum 6 Months, 1 year, 2 year, 3
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and 5 Year. The Public Health Nurses are evaluated in July and wth
satisfactory eval uation, as determ ned by Departnent Head/Health Committee, are
granted yearly nmerit increases on the next anniversary date follow ng the

eval uati on. The Public Health Nurse | is at Gade 16 and the Public Health
Nurse Il is at Grade 18.
6. The professional enployes in the Juneau County Department of Human

Services at issue occupy one of the follow ng positions: Human Services Wrker
[, 11, I'll, or V (also known as Social Wrker V); A cohol and Qher Drug Abuse

Counsel or (AODA); and OQutpatient dinician. These professional enployes,
unlike the Public Health Nurses, are paid according to the County's Nonunion
Sal ary Schedul e, which schedule has twelve steps, i.e., a Mnimum 6 Mbonth,

Step 1, Step 2, Step 3, Step 4, Step 5, Step 6, Step 7, Step 8, Step 9 and
Maxi mum  The position of AODA Counsel or, which has a County Grade range of 13
through 16 and a salary range of $20,381.89 ($9.7989 per hour) to $30, 247.88
($14.5422 per  hour), has responsibilities and duties which include
interview ng, evaluating and counseling individuals for chemi cal dependencies;
recommendi ng and i npl enenting treatnment plans for these individuals; conducting
court ordered social histories and reporting to the courts or other social
agencies as required; <coordinating clients transition from inpatient to
outpatient status; and assisting famlies in coping with the <client's
condition. The Human Services Worker | classification has a County G ade of 13
and a salary range of $20,381.89 to $25,681.18 ($12.3467 per hour). The Human
Services Worker | has responsibilities and duties which include making studies
of individuals and famlies in need of social services; providing appropriate
services, including counseling and followup, to individuals, famlies and
children entering foster care or alternative placenents; supervising juveniles;
attending court and preparing reports for court; and providing 24-hour crisis

intervention (on-call) services. The Human Services Worker | classification
includes the position of Case Manager, which position is responsible for
facilitating the treatnent and maintenance of the chronically nmentally ill and

the devel opnental |y disabled; counseling the individual client and consulting
with the client's famly and friends; evaluating the need for conmmunity
services and/or admission to the hospital; facilitating Chapter 51 and 55
conmitnents and protective placenents; and providing 24-hour crisis
intervention (on-call) services. The Human Services Worker | classification
i ncludes the position of Zero to Three Service Coordinator, which position is
responsi bl e for devel oping service plans for 0-3 children and their famlies;
assisting in the developnent of individualized Family Service Plan; ensuring
the continued effectiveness of the Famly Service Plan; assisting the famly in
identifying potential service providers; and ensuring tinely delivery of

servi ces. The Human Services Wirker |l classification has a County G ade 15
and a salary range of $22,508.66 ($10.8214 per hour) to $28,360.91 ($13.6350
per hour). The Human Services Worker Il has duties and responsibilities which

include identifying the social service needs of individuals and famlies;
providing counseling and other social services to clients, who may include
children taken into protective custody and under foster care, as well as
fam |ies experiencing enotional, behavioral, financial, health and other famly
problems; referring clients to other service agencies as appropriate; making
child custody decisions; placing adults in treatment centers, residential care

facilities, etc.; Ilicensing foster hones; initiating court actions for
termination of parental rights; and providing 24-hour crisis intervention (on-
call) services. The Human Services Wirker 111 has a County Grade 16 and a

salary range of $23,631.16 ($11.3611 per hour) to $30,247.88 ($14. 5422 per
hour) and has duties and responsibilities which are simlar to those of the
Human Services Wrker II, including the provision of 24-hour «crisis
intervention (on-call) services. The classification of Human Services Wrker V
has a County Grade 18 and a salary range of $26,053.32 ($12.5256 per hour) to
$33, 348. 25 ($16. 0328 per hour), as do the positions of Human Services Wirker V,
Comunity Support Program and the Human Services Wrker V-JCAN The duties
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and responsibilities of the Human Services Wrrker V include conducting casework
interviews to obtain relevant social history data and assessing needs;
provi ding psychotherapy to individuals and groups; providing consultation to
other community agencies and professionals; providing educational and
prevention services to other comrunity groups; participating in the diagnostic
process, treatnent planning, therapy coordination and program devel opnent,
i ncluding child sexual abuse prograns; and responding to energency situations,
i ncluding 24-hour on call. The Human Services Wrker V - JCAN has duties and
responsibilities which include sharing responsibility for social, personal,
academ ¢ and vocational devel opnent of JCAN students; |eading individual, group
and fam |y counseling; providing court services such as intake and supervi sion;
provi di ng protective servi ces, i ncl udi ng child abuse and negl ect
i nvestigations; inplenenting clinical assessnents; participating in M Teans and
| EP neetings involving JCAN students; and carrying a beeper when not at JCAN
during regular hours. The Human Services Wrker V, Community Support Program
has duties and responsibilities which include acting as case nanager for the

cM popul ati on; maki ng assessnents, devel opi ng treatnent pl ans, and
i npl enenting treatnent pl ans; providing supportive therapy, i ncl udi ng
psychot herapy; consulting with famlies and other care givers; and nmaking
appropriate referrals to and coordinating with other service providers. The

Human Services Wrker V Qutpatient Psychotherapist has a Gade of 18 through
20, with a salary range of $26,053.32 to $36,713.36 ($17.6506 per hour), and
has duties and responsibilities simlar, if not identical, to those provided by
the Human Services Worker V.

7. The Departnment of Human Services and the Departnent of Public
Heal th Service are separate and distinct County Departnents. The Departnment of
Human Services is under the direction of the Human Services Board. The Public
Heal th Nurses and the professional enployes of the County's Departnent of Human
Services do not have any commpbn supervision, although the County Board has
general authority over enployes in each Departrment. The Department of Public
Health Service is located downstairs in the Courthouse Annex and all of the
Public Health Nurses work out of this location. The Human Services Departnent
is located upstairs in the Courthouse Annex. The Human Services Departnent
al so has an office at the Kennedy Center, which office is less than a mle from
t he Courthouse Annex. The Service Wirker V - JCAN is assigned to work out of

the Hustler Village Hall. The Human Services Wrker |, Case Manager, and the
Human Services Wrker V, Conmmunity Support Program work out of the Kennedy
Center. The majority of the professional enployes of the Human Services
Departnment work out of the Courthouse Annex. The Public Health Nurses, like

the professional enployes of the County's Departnment of Human Services, work
outside of their respective Departnent offices as necessary to neet wth
clients and others in hones, schools, institutions, etc. The Departnent of
Human Services and the Department of Public Health Service have the sane office
hours, i.e., Mnday through Friday, 8:00 a.m to 4:30 p.m The Public Health
Nurses, unlike the mmjority of the professional enployes of the County's
Department of Human Services, do not carry a beeper and are not on a 24-hour
on-call status. The Public Health Nurses have regularly scheduled clinics in
which they work outside of normal office hours and may be called upon to
perform other work outside of their nornmal office hours. Public Health Nurses
and professional enployes of the County's Department of Human Services are
involved in the Zero Through Three program There are nonthly inter-
departnental meetings of enployes involved in the Zero Through Three program

At least once a nonth, Public Health Nurses and professional enployes of the
County's Department of Human Services nake joint visits for Community Option
Program (COP) assessnents, which visits nay involve the elderly, but prinmarily
i nvol ve maternal and child health care. As is necessary, the Public Health
Nurses and professional enployes of the County's Departnment of Human Services
make joint visits to schools and to nmeet with clients who are in maternal and
child care prograns. The Public Health Nurses nmake referrals to the Departnent
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of Human Services and the professional enployes of the County's Departnent of
Human Services nmke referrals to the Public Health Service. In the past,
Public Health Nurses and professional enployes of the Departnment of Human
Services, as well as other non-represented enpl oyes of the County, have net as
a group to discuss conpensation concerns and have nmet as a group to present
t hese concerns to the County Personnel Conmittee.

8. The professional enployes of the County's Departnment of Hunman
Services serve the social services need of the County population, while the
Public Health Nurses serve the health needs of the County population. Oten,
t he professional enployes of the County's Department of Human Services and the

Public Health MNurses serve the same client population, e.g., chronically
mentally ill; developnmentally disabled; elderly; juvenile and CHPS or
del i nquenci es. Public Health Nurses, l|ike the professional enployes of the

County's Department of Human Services interview and assess individual and
fam|ly needs; provide counseling; assist famlies in dealing with problens;
represent their respective departnents to schools, institutions, and conmunity
organi zations; provide services outside of normal office hours as required;
visit clients' homes; evaluate clients' need for community services; refer
clients to outside agencies as they deem appropriate; and participate in M
Teans. The Public Health Nurses and the professional enployes of the Human
Services Departnment share a community of interest with respect to duties,
skills, wages, hours and working conditions.

Upon the basis of the above and foregoing Findings of Fact, the
Conmi ssi on nmakes and i ssues the foll ow ng

CONCLUSI ONS OF LAW

1. To create a collective bargaining unit of GCounty professional
enpl oyes which excludes the positions of Public Health Nurse | and Public
Health Nurse Il would cause undue fragmentation and contravene the provisions

of Sec. 111.70(4)(d)2.a., Stats.

2. Al regular full-tinme and regular part-time professional enployes
of Juneau County, excluding supervisory, managerial, and confidential enployes
is an appropriate collective bargaining unit wthin the meaning of Sec.
111.70(4)(d)2.a., Stats.

3. The positions of Public Health Nurse | and Public Health Nurse |1,
as well as the positions of all of the professional enployes in the Departnent
of Human Services listed in Finding of Fact 4, are appropriately included in
the collective bargaining unit consisting of "All regular full-tinme and regul ar
part-tine professional enployes of Juneau County, excluding supervisory,
managerial, and confidential enployes."

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Conm ssion makes and issues the follow ng

DI RECTI ON CF ELECTI ON

An election by secret ballot shall be conducted under the direction of
the Wsconsin Enploynent Relations Commission within forty-five (45) days from
the date of this Direction among enployes of Juneau County in a collective
bargaining unit consisting of "all regular full-tine and regular part-tine
prof essional enployes in the enploy of Juneau County, excluding managerial,
supervisory, confidential and all other enployes" who were enployed on
Novenber 23, 1993, except such enployes as may prior to the election quit their
enpl oynent or be discharged for cause, for the purpose of determ ning whether a
majority of such enployes voting desire to be represented by Wsconsin
Counci| 40, AFSCME, AFL-CIO for the purposes of collective bargaining wth
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Juneau County with respect
desire no representation.

I concur.

Conmi ssi oner

to wages, hours and conditions of enploynent, or

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 23rd day of Novenber,
1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

WIlliam K. Strycker [s/
WITiam Strycker, Comm ssioner

Her man Torosian /s/
Her man Tor oslI an,
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JUNEAU COUNTY

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND DI RECTI ON OF ELECTI ON

The petition for election as initially filed by the Union requested that
an election be conducted among "all regular full-time and regular part-tine
prof essional enployes, excluding supervisory, confidential, and nmanageria
enpl oyes of the County." At hearing, the Union amended the petition for
election by seeking to represent "all regular full-time and regular part-tine
pr of essi onal enpl oyes enployed in the Juneau County Human Services Departnent,
excluding supervisory, confidential and nmanagerial enployes, and excluding
Public Health Nurses.” The County maintains that the amendnment to the el ection
petition is untinmely and that the collective bargaining unit being sought by
the Union in the amendnment to the Petition is inappropriate because the
exclusion of the Public Health Nurses violates the statutory prohibition
agai nst fragmentation of collective bargaining units.

POSI TI ONS OF THE PARTI ES

Uni on

By the letter dated June 8, 1993, the County was notified that the Union
did not seek to represent the County Public Health Nurses. The Comm ssion has
| ong accepted anendnents of election petitions before, during, and even after
hearing. The Union's petition for election, as anended at hearing, is properly
before the Commi ssi on.

The Commission has consistently found that MERA does not require the
establishment of the "nost appropriate unit." Thus, the Union need not
denonstrate that the collective bargaining unit sought by the County is
i nappropri at e.

The Human Services professionals, who are required to have a bachelors
or nasters' degree, have skills and duties, such as attending to nental health
needs, that are simlar to one another, but which are distinct fromthat of the
Public Health Nurses, who are required to hold a bachelors' degree. The Hunman
Services professionals are paid according to the County Non-Union Salary
Schedul e, while the Public Health Nurses are paid according to the Public Nurse
Merit System

The Public Health Nurses and the Human Services professionals work in
separate departnents, do not have commobn supervision and do not have a common
wor kpl ace. The Public Health Nurses, unlike the Human Services professionals,
are not on-call, do not carry beepers and do not provide 24 hour crisis
intervention (on-call) services. Unlike the Human Services professionals, the
Public Health Nurses work outside of normal business hours to provide
i mmuni zation clinics and related health services.

The County's proposal to include five Public Health Nurses in a
bargaining unit which also contains eighteen Hunan Services professionals
pl aces the interests of the subordinate Public Health Nurses at risk. A risk
whi ch was noted by Conm ssioner Torosian in his dissenting opinion in Taylor

County, Dec. No. 27360 (8/92). In Taylor County, the Comm ssion's refusal to
permit the separation of the bargaining unit was due, in large part, to the
el even year bargaining history of an overall professional wunit. Such

bargai ning history is absent in the present case. Mor eover, the pay scal e of
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the Public Health Nurses, which is a radical departure from the pay scale of
the other non-represented enployes, suggests that the Nurses have a narkedly
di fferent bargaining history than the Human Servi ces professionals.

The Human Services professionals share a comunity of interest which is
separate and distinct fromthat of the Public Health Nurses. The wages, hours,
wor kpl ace, supervision, and working conditions are simlar to one another and
distinct fromthat of the Public Health Nurses. The establishment of the Human
Services professional wunit sought by the Union would not cause undue
fragmentation of the bargaining units.

The Uni on requests the Conmission to direct an el ection anong enployes in
a collective bargaining unit consisting of the professional enployes of the
Juneau County Hunan Services Department, which unit would exclude the Public
Heal th Nurses. In the event the Commission fails to find such a unit
appropriate, the Union w shes to reserve the right to proceed on an election
for all Juneau County professional enployes.

Count y

The amendment to the el ection petition, which changes the bargaining unit
from an overall professional unit to one which is limted to social workers,
constitutes a new and different petition. The Conm ssion has consistently held
that it must resolve one election issue before considering another and that if
nore than one election petition is filed within a one year period, the
subsequent petition is untinmely. (cites omtted) The Conmi ssion should dismss
the election petition as anended at hearing and limt its deliberation to the

issue raised in the original petition, i.e., is a collective bargaining unit
conprised of "AIl regular full tine and regular part-time professional
enmpl oyes, excluding supervisory confidential, and nmanagerial enployes" an

appropriate unit.

The Public Health Nurses and Hunan Services professionals have a history
of neeting as a group to discuss wage concerns and have nmet as a group to
di scuss these concerns with the County Board's Personnel Commttee. The Public
Heal th Nurses and Human Services professionals serve many of the sane clients

and often jointly provide services. The Public Health Nurses and Hunman
Services professionals not only have a shared interest in wages and benefits,
but they also have a shared purpose, i.e., to ensure that their clients adapt

and adjust to daily living and attain the highest |evel of independent |iving.
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The Public Health MNurses and Human Services professionals have
i ndependent County Board Committees overseeing their respective departnents,
but there is comon supervision in that both groups of enployes are accountable
to various County Conmmttees, such as Finance, Personnel, and |nsurance. The
normal work hours of the Public Health Service and Human Services Departnents
are 8:00 a.m to 4:30 p.m As needed, the Public Health Nurses may be called
in to work outside of their normal work hours, which is simlar to the on-call
status of sone of the Human Services professionals. The Departnent of Human
Services and the Public Health Nursing Department share space in the Courthouse
Annex. The Departnent of Human Services also has an office at the Kennedy
Center.

The Public Health MNurses and Human Services professionals share a
community of interest. To exclude the Public Health Nurses from the bargaining
unit would be a violation of the Conmission's statutory duty to avoid
fragmentation of collective bargaining units.

DI SCUSSI ON
Juri sdiction

On April 22, 1993, the Union filed a petition for an election with the
Conmmi ssion in which the Union sought to represent all regular full-tine and

regul ar part-time professional enployes, excluding supervisory, confidential
and managerial enployes of the County. On May 4, 1993, the Union filed a

second petition which differed fromthe original petition in one respect, i.e.,
in response to a question on the form which asked the Petitioner to indicate
whether the clainmed unit contained any professional, craft or supervisory
enployes, the Union <circled the word "professional." At  hearing, on

Sept ember 2, 1993, the Union amended its petition for election by stating that
the cl ai ned appropriate bargaining unit consisted of "all regular full-tinme and
regul ar part-tinme professional enployes enployed in the Juneau County Human
Services Departnment excluding supervisory, confidential, and rmanageri al
enpl oyes, and excl udi ng public health nurses.”

Relying upon M Iwaukee Area Technical College, Dec. No. 11755 (VERC
4/73); Cty of MIlwaukee, Dec. No. 9477 (WERC, 1/70) and City of M I waukee,
Dec. No. 9172 (WERC, 7/69), the County argues that the Union's petition, as
amended at hearing, should be dism ssed because the Union has filed nore than
one petition within a one-year period and the petition is untimely. In City' of
M | waukee, Dec. No. 9172 (WERC, 7/69), AFSCME, District Council 48, filed a
petition for election anbng enployes in a «collective bargaining unit
represented by Teansters Local 242, which unit had been certified by the
Conmi ssion following an el ection conducted by the Conmmission. At the tine that
AFSCME filed the petition, the Teansters and the Gty were in fact finding.
Concluding that the Teanmsters and the Gty were entitled to an opportunity to
enter into a collective bargaining agreenent through good faith bargaining and
the use of fact finding, the Comm ssion found the AFSCME petition to be
untinely.

In Gty of MlIlwaukee, Dec. No. 9477 (VERC, 1/70), the Conmmi ssion
certified Teansters Local 242 as the collective bargaining representative of a
group of City of MIwaukee enployes. The election certification was issued on
Sept ember 13, 1968. Wien the Cty and the Teansters were unable to reach an
agreenent on the terns of the collective bargaining agreenent, the Conm ssion
ordered the matter to fact finding. On Cctober 3, 1969, follow ng the Teanster
unit's rejection of the fact finder's recomendations, AFSCVE, District
Council 48 filed an election petition requesting another election anong
enployes in the Teansters unit. Concludi ng that the Teansters, the certified
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collective bargaining representative, was entitled to a reasonable period of
time to conduct negotiations on behalf of the collective bargaining unit before
the Conmi ssion entertained another petition for election anong the enployes
represented by the Teansters, the Comm ssion disnmssed the AFSCME petition as
untinely.

The County enployes affected by the instant proceeding are not currently
represented by any |abor organization. Unlike the two Gty of MIwaukee cases
relied upon by the County, consideration of the Union's election petition, as
amended at hearing, would not deprive any certified collective bargaining unit
representative of a reasonable opportunity to negotiate a collective bargaining
agr eenent . Dismissal of the Union's petition for election, as anended at
hearing, would not further the policy considerations which were the basis of
the Conmission's decision in the two Gty of MI|waukee cases and the Commi ssion
rejects the County's argument that these two decisions provide any basis for
finding the Union's petition, as anended at hearing, to be untinely.

In MIlwaukee Area Technical College District, the MIwaukee Theatrical
St age Enpl oyees Union Local 18, AFL-CI O filed an election petition seeking to
represent five enployes who were part of a larger group who had voted agai nst
representation in an earlier election which had been conducted by the
Conmi ssi on. Applying the Ilanguage of Sec. 111.70(4)(d)5, Stats., the
Conmi ssion concluded that the passage of five nonths since the last election
and/or the fact that the election sought by Petitioner would involve a
substantially smaller voting group did not constitute a "sufficient reason for
anot her election" and dismssed the petition for election as untinely filed.
In reaching this decision, the Commission recognized that it would be
di sruptive to subject nunicipal enployers to nearly continuous representation
canpai gns.

Nei t her side argues, and the record does not establish, that any of the
enpl oyes affected by this proceeding have been a part of a voting group in any
prior representation election conducted by the Conm ssion. G ven the absence
of any prior election activity, the rationale underlying the Comm ssion's
decision to dismss the election petition in MI|waukee Area Technical College
District is not applicable to the instant proceeding.

The Conmission has permitted anendnents to election petitions when the
Conmi ssion has been satisfied that neither party suffered any substantial
surprise or inconvenience in either the anendnent of the original petition or
the filing of the subsequent petitions. 4/ As the Union argues, the election
petition which was filed with the Comm ssion on May 4, 1993, does not differ
materially from the petition which was filed on April 22, 1993. 5/ However ,
there is a difference between the collective bargaining unit sought by the
Union in the petition filed on April 22, 1993 and that which was sought by the
Union at hearing on Septenmber 2, 1993 in that the latter does not include the
positions of Public Health Nurse.

As the Union argues, Union Representative Wite's letter of June 8, 1993
provided the County with notice that the Union was not seeking to represent the

4/ Joint School District No. 3, Cty of GCconomowoc, et al., Dec. No. 10388
thru 10388-E (WERC, 6/71).

5/ The petition filed on May 4, 1993, differed fromthe original petition in
one respect, i.e., in response to a question on the petition form which
asked the Petitioner to indicate whether the claimed unit contained any
professional, craft or supervisory enployes, the Union circled the word
"prof essional ."
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Public Health Nurses. Additionally, the Union's anmendnent of the election
petition at hearing did not deprive the County of the right to argue that the
appropriate collective bargaining unit is the professional unit described in
the Union's original petition. W are satisfied that the anended petition has
not caused the County any substantial surprise or inconvenience and that the
Union's election petition, as anmended at hearing, is appropriately before the
Conmi ssi on.

Appropriate Unit

The County, contrary to the Union, argues that the collective bargaining
unit sought by the Union is inappropriate because it would contravene the
Conmi ssion's statutory mandat e to avoi d fragnentati on. Section
111.70(4)(d)2.a., Stats., the statutory provision relied upon by the County,
states in pertinent part:

The commission shall determne the appropriate
bargaining wunit for the purposes of collective
bar gai ni ng and shal | whenever possi bl e avoi d
fragmentation by maintaining as few units as
practicable in keeping with the size of the total
muni ci pal work force. |In making such a determ nation,
the comm ssion nay decide whether, in a particular
case, the enployes in the same or several departnents,
divisions, institutions, crafts, professions or other
occupational groupings constitute a unit.

Qur rationale in Taylor County 6/ is applicable to the instant matter.

When exercising our statutory discretion to
determine whether a proposed bargaining unit is
appropriate, we have consistently considered the
followi ng factors:

1. Wiether the enployes in the unit sought
share a "community of interest" distinct
fromthat of other enployes.

2. The duties and skills of enployes in the
unit sought as conpared with the duties
and skills of other enployes.

3. The sinmlarity of wages, hours and worKking
conditions of enployes in the unit sought
as conpared to wages, hours and working
condi tions of other enployes.

4. Whet her the enployes in the unit sought
share separate or comon supervision with
al | other enployes.

6/ Dec. No. 27360 (WVERC, 8/92). In that case Chairperson Henpe and
Conmi ssi oner Strycker found that an 11 year bargaining history containing
only two arguable instances of the interests of one group being
"subrmerged” to those of a larger one were insufficient reasons to
fragmentize the bargaining unit. Conmi ssi oner Torosian took a sterner
vi ew of those two instances and thus di ssented.
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5. The degree to which the enployes in the
unit sought have a comon or exclusive
wor kpl ace.

6. Whet her the wunit sought wll result in
undue fragnmentation of bargaining units.

7. Bar gai ni ng history.

We have used the phrase "comunity of interest"
as it appears in Factor 1 as a neans of assessing
whet her the enployes participate in a shared purpose
through their enploynent. W have al so used the phrase
"community of interest” as a neans of determning
whet her enpl oyes share similar interests, usually --
though not necessarily -- limted to those interests
reflected in Factors 2 - 5. This definitional duality
is of long-standing, and has received the approval of
the Wsconsin Suprenme Court. 4/

4/ Arrowhead United Teachers v. WERC, 116 Ws. 2d
580, 592 (1984):

. . . when revi ew ng t he
conm ssion's decisions, it appears
t hat the concept (community  of
interest) involves simlar interests
among enpl oyes who also participate
in a shared purpose through their
enpl oynent. (Enmphasis supplied.)

The fragnentation criterion reflects our
statutory obligation to "avoid fragnentation by
mai ntaining as few units as practicable in keeping with
the size of the total municipal workforce." 5/

The bargaining history criterion involves an
analysis of the way in which the workforce has
bargained with the enployer or, if the enployes have
been unrepresented, an analysis of the devel opnent and
operation of the enploye/enployer relationship. 6/
Although listed as a separate conponent, under sone
circunmstances, analysis of bargaining history can
provide helpful insights as to how the parties,
t hensel ves, have viewed the positions in question in
the past from the standpoint of both similar interests
and shared purpose.

Based upon |ong-standing Comm ssion precedent,
we believe it is well understood by the parties that
wi thin the unique factual context of each case, not all
criteria deserve the sane weight 7/ and thus a single
criterion or a conbination of criteria listed above may
be determinative. 8/

5/ Section 111.70(4)(d)2.a., Stats.
6/ Marinette School District, Dec. No. 27000 (WVERC,
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9/91).

7/ Shawano- G esham School District, Dec. No. 21265
(WERC, 12/83); Geen County, Dec. No. 21453
(WERC, 2/84); Marinette County, Dec. No. 26675
(VWERC, 11/90).

8/ Common  purpose Madison Metropolitan School
District, Dec. Nos. 20836-A and 21200 (WVERC,
11/83); simlar interests, Marinette School
District, supra; fragmentation, Colunbus School
District, Dec. No. 17259 (VEERC, 9/79);
bargaining history, Lodi Joint School District,
Dec. No. 16667 (WERC, 11/78).

W acknow edge that the Public Health Nurses and the professional
enpl oyes of the County's Departnment of Hunan Services each perform professional

services under the aegis of one clearly identifiable profession. However, we
are persuaded that the two groups of enployes often performsimlar duties and
use simlar skills. For example, Public Health Nurses, |ike the professional

enpl oyes of the County's Departnent of Hunman Services, interview and assess
i ndividual and famly needs; provide counseling; assist famlies in dealing
with problens; represent their respective departments to schools, institutions,

and conmunity organizations; provide backup enmergency services outside of

normal office hours as required; visit clients' hones; evaluate clients' need
for community services; refer clients to outside agencies as they deem
appropriate; and participate in M Teans.

It is true that the professional enployes of the Departnent of Hunman
Services, unlike the Public Health Nurses, are on the "Nonunion Salary
Schedule.” As a result, the Public Health Nurses have a higher m ninum sal ary,
a higher maxi mum salary, and progress nore quickly to the maxi mum salary than
the professional enployes of the Departnent of Human Services who are in a

conpar abl e G ade. It is evident, however, that the wages paid to the Public
Health Nurses fall within the range of the wages paid to the professional
enmpl oyes of the County's Departnment of Human Services. W are persuaded,

therefore, that there is a simlarity in the wages of the Public Health Nurses
and the professional enployes in the Departnment of Hunman Servi ces.

The Department of Human Services and the Departrment of Public Health
Service have the same office hours. The Public Health Nurses are regularly
scheduled to work outside of their normal work hours to provide coverage at
clinics. The professional enployes in the Departnment of Human Services carry a
beeper and are on 24 hour call. Wile it is true that the Public Health Nurses
and the professional enployes in the Departnent of Human Services differ in the
manner in which they are called upon to work outside of their normal office
hours, on bal ance, they share a simlarity of hours.

To be sure, the Public Health Nurses work in a Department which is
separate and distinct from that of the professional enployes of the County's
Department of Human Services. However, since the professional enployes in the
Departnment of Human Services do not share a common workplace, the lack of a
conmmon workplace is not a conpelling factor. 7/ W note, however, that the
Public Health Nurses work in an office which is located in the Courthouse
Annex, as do the majority of the professional enployes of the County's
Departnment of Hunan Servi ces.

7/ Prof essi onal enployes of the Departnent of Hunman Services work in the
Court house Annex, the Kennedy Center, and the Hustler Village Hall.
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Contrary to the argunent of the County, the fact that the Public Health
Nurses and the professional enployes in the Departnent of Human Services are
under the general supervision of the County Board, and its committees, does not
establish that the two groups of enployes have comon supervision. O
relevance is the supervision which is provided by the supervisory and
managerial enployes wthin the Public Health Service and Human Services
Departnent. As the Union argues, this supervision is separate and distinct.

Both groups of enployes are involved in The Zero Through Three program
and the Community Option Program The Zero Through Three program involves
nonthly inter-departnental neetings and, at |east once a nonth, Public Health
Nurses and professional enployes of the County's Department of Human Services
nmake joint visits for COP assessnents, which visits may involve the elderly,
but primarily involve maternal and child health care. Additionally, the Public

Health Nurses, like the professional enployes of the County's Departnent of
Human  Servi ces, visit client hores, conmunity schools and community
institutions. Indeed, it is not uncommon for Public Health Nurses and the

prof essional enployes of the County's Departrment of Human Services to nake
joint visits to schools and to nake joint visits to neet with clients who are
in maternal and child care prograns.

As the Union argues, the Public Health Nurses have a wage schedul e which
is separate and distinct from that of the professional enployes in the
Department of Human Services. The record, however, 1is insufficient to
establish the reasons for this difference. The record does, however, establish
that, in the past, both group of enployes, as well as other non-represented
enpl oyes, have net together discuss conpensation concerns and to present these
concerns to the County's personnel committee. |In the present case, neither the
evidence of "bargaining history," nor any other record evidence, provides a
reasonable basis to conclude that the interests of the Public Health Nurses
will be subnerged by the interests of the larger group of Departnent of Human
Servi ces professional enpl oyes.

It is true that the professional enployes of the County's Departnment of
Human Servi ces serve the social services need of the County's residents, while
the Public Health Nurses serve the health needs of the County's residents. The
Public Health MNurses, however, nake referrals to the Departnent of Hunman
Services and the professional enployes of the County's Departnent of Human

Services make referrals to the Public Health Service. Frequently, the
prof essional enployes of the County's Departrment of Human Services and the
Public Health Nurses serve the same client population, e.g., chronically
mentally ill; developnmentally disabled; elderly; juvenile and CHPS or
del i nquenci es. W are persuaded that the Public Health Nurses and the

prof essional enployes in the Departnent of Human Services possess a shared
purpose to assess and neet the needs of this client population.

The Conmission has a statutory obligation to strike a bal ance between the
need to avoid fragmentation of the workforce by maintaining as few units as
practicable and the need to ensure that the unique interests and aspirations of
a given group of enployes are not subordinated to the interests of another
gr oup. In the present case, the only professional enployes of the County who
are not managerial, confidential or supervisory are the Public Health Nurses
and the professional enployes of the County's Departnent of Human Services
whi ch the Union seeks to represent. Application of the above factors |eads us
to conclude that the Public Health Nurses share a comunity of interest wth
the professional enployes in the County's Departnent of Human Services such
that to exclude the Public Health Nurses from the professional bargaining unit
bei ng sought by the Union would result in undue fragmentation.
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Concl usi on

I nasnuch as the professional collective bargaining unit sought by the
Uni on contravenes our statutory directive to avoid undue fragnentation, it is
not an appropriate collective bargaining unit wthin the neaning of Sec.
111.70(4)(d)2.a., Stats. As the County argues, the appropriate collective
bargaining unit is one which consists of "All regular full-tinme and regul ar
part-tine professional enployes of Juneau County, excluding supervisory,
nmanageri al and confidential enployes."

Dated at Madi son, Wsconsin this 23rd day of Novenber, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A. Henry Henpe /[s/

A. Henry Henpe, Chairperson

Wl liamK. Strycker /[/s/
WTTiam K. Strycker, Conm ssioner
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Concurring Opi ni on of Commi ssi oner Torosian

| concur. My dissent in Taylor County was based on the petitioning
nurses' request for "(1) a unit that would otherwi se be appropriate and (2) a
hi story of representation in which the unique interests and aspirations of said
proposed unit have clearl been submerged by a larger group of different
professionals . . ." (footnotes onitted)

The instant case is distinguishable in that there is no history of
i nterests bei ng subnerged.

Dated at Madi son, Wsconsin this 23rd day of Novenber, 1993.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Herman Torosian /s/

Her man Tor osi an, Conm ssi oner

CAB/ nb
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