STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

PAI NTERS LCCAL 781,

Conpl ai nant, : Case 1
: No. 49966 Ce-2146
VS. : Deci sion No. 27881-A

UNI TED SANDBLASTI NG & PAI NTI NG | NC.,

Respondent .

Appear ances:
Previ ant, Coldberg, Uelnen, Gatz, MIler & Brueggenan, S.C., Attorneys

M. Larry Lennix, 4671 North 52nd Street, M | waukee, W sconsi n,
Pr esi dent, on behal f of the Respondent.

FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

On Cctober 4, 1993, Painters Local 781 filed a conplaint of unfair |abor
practices with the Wsconsin Enployment Relations Conm ssion, alleging that
United Sandblasting & Painting, Inc., had violated sec. 111.06(1)(f), Stats.,
by failing to comply with a decision of the parties' Joint Arbitration
Conmittee regarding paynents and contri butions due under the parties collective
bargai ni ng agreenent. After efforts at conciliation failed, the Commi ssion, on
Decenber 1, 1993, appointed Stuart Levitan, a nmenber of its staff, to serve as
Exami ner and to make and issue Findings of Fact, Conclusions of Law and O der
in the matter. Hearing in the matter was held in MIwaukee, Wsconsin, on
Decenber 16, 1993, with a stenographic transcript being prepared and made
available to the parties by January 10, 1993. The conpl ai nant and respondent
filed witten argunents on February 11, 1994 and May 12, 1994, respectively.
The Exami ner, now being fully advised in the prem ses, hereby makes and issues
the follow ng

FI NDI NGS OF FACT

1. Painters Local Union 781, hereafter "the Union," is an enploye
representative wthin the nmeaning of Sec. 111.02(11), Stats., and the
representative of certain enployes of United Sandblasting & Painting, Inc. The
Union maintains its principal offices at 12300 West Center Street, Wuwatosa,
W sconsi n.
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2. United Sandblasting & Painting, Inc., hereafter "the Enployer,"” is
an enployer within the neaning of Sec. 111.02(7), Stats., wth principal
offices at 4671 North 52nd Street, M Iwaukee, W sconsin.

3. At all tines material, the Union and enployer were parties to a
collective bargaining agreement known as the Painters Local 781 M Iwaukee
Jurisdiction Labor Agreenment, which provided for the settlenment of disputes as
foll ows:

ARTI CLE XVI 11
SETTLEMENT OF DI SPUTES

Section 1. Joint Commttee. The Association and the Union
agree to establish a Joint Conmttee consisting of six

menbers, three of whom shall be chosen by the
Association and three to be chosen by the Union, except
as otherwi se provided for in the Agreenent. To this
Joint Conmmittee shall be referred all natters of
di spute or controversies insofar as such affect this
Agreenent and to pass wupon all matters of nutual
interest to both parties concerned. This committee

shall neet at 24 hours' notice when called upon by
either party to this agreenent.

Section 2. Arbitration. In case of a disagreement in any
di spute, a seventh nenber shall be agreed upon by the
six menbers of the joint conmittee. In the event of

their inability to agree upon a seventh nenber in ten
days, the seventh nenber shall be selected froma panel
of arbitrators fromthe MI|waukee area submtted by the
Federal Mediation and Conciliation Service. The
maj ority decision shall be final and binding.

Section 3. Violation of Agreenent. Non-conpliance with any
Section of this Agreement shall be deened a violation
thereof, nmaking this Agreenent voidable; and when the
Enpl oyer violates this Agreement in any particular,
this Agreement may be cancelled at once and his nane
will be stricken from the Ilist of Union painting
contractors, after due consideration by the Joint
Conmittee if requested.

4. On February 22, 1993, a Joint Arbitration Conmittee hearing
concerning a wage and benefit claim brought by Mchael Harwood against the
Enpl oyer was held at the Union offices. Present were three representatives of
managenent (nmenbers of the M Ilwaukee Painting, Decorating and Contractors
Associ ation) and three representatives of Local 781. The grievant, Harwood,
and the Enployer's owner/representative, Larry Lennix, provided testinony. The
official minutes of the conmittee hearing state as foll ows:
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M chael Harwood stated that he handed in time cards for work
performed the weeks of March 7 and 14, 1992 to his
enpl oyer; a total of 51 hours for which he has never
been paid for. He worked at Jones I|sland and indicated
that the North Wility Punp Station and the engineer
shoul d have a record of soneone working there.

Larry Lennix stated that Mke wasn't always on the job.
Fi ndorf | ooked for Mke but couldn't always find him
Larry advised that he permtted Mke to work the hours

that he wanted. M. Lennix did not provide the
conmttee with any evidence that Harwood was not on the
j ob.

COW TTEE DECISION:. The committee felt they needed to review
the Engineer's Report from Findorf or the MIwaukee
Metropolitan Sewerage District as well as the certified
payroll audit report. If the nman hour reports
substantiate M chael Harwood's claim the enployer
shall be obligated to remt the 51 hours wages and
benefits.

SUBSEQUENT EVENT: On behalf of the conmittee, | examined the
certified payroll audit report in April which showed no
one got paid from United Sandblasting and Painting,
Inc. on March 7 or 14, 1992.

Respectful ly subm tted,

Robert S. Kovacic /s/
Robert S. Kovacic
Conmittee Secretary

5. On or about April 14, 1993, wunion business nanager/financial
secretary Robert S. Kovacic sent to Lennix the following letter:

Dear Sir:

Attached are copies of the Daily Inspection D ary
Sheets from the MIwaukee Metropolitan Sewerage
District showing that United Painting was on the job at
Jones Island on March 2nd, 3rd, 4th, 6th,, 9th and
10th, 1992 which is consistent with Mchael Harwood's
claimthat he is owed 51 hours pay (51 hrs. @ $16.25 =
$828. 75 gross wages vacation pay)

Based on their investigation and the evi dence provi ded,
the Joint Arbitration Conmmittee has deternined that
your conpany is liable for the 51 hours wages and
benefits.
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The Joint Committee suggests that you issue the payroll
check as well as the fringe benefit fund checks for
these 51 hours (fringe benefit form is enclosed) and
forward these checks to this office by April 29, 1993.

If the payments are not received accordingly, Local
Union No. 781 will be forced to term nate your contract
for violation of the current agreenent as provided
under that agreenent.

Shoul d you have any questions concerning this matter,
do not hesitate to contact the undersigned.

Si ncerely,

Robert S. Kovacic /s/
Robert S. Kovacic
Busi ness Manager -

Fi nanci al Secretary

6. At all tines since April 14, 1993, the Enployer has failed and
refused to conply with the decision of the Joint Arbitration Committee.

On the basis of the above and foregoing Findings of Fact, the Exam ner
nmakes and i ssues the follow ng

CONCLUSI ONS OF LAW

That, by its refusal to conply with the ternms of the Joint Committee
decision referred to in Finding of Fact 5, the respondent, United Sandbl asting
and Painting, Inc., has violated Sec. 111.06(1)(f) and (g), Ws. Stats.

ORDER 1/

That United Sandblasting and Painting, Inc., shall take the follow ng
affirmative action which the Examner finds will effectuate the purposes of the
W sconsi n Enpl oynent Peace Act:

1. I mediately conply with the terns of the April 14, 1993 letter from
Robert S. Kovacic regarding the payment of $828.75 gross wages to M chael
Harwood and the value of 51 hours to the fringe benefit fund, said suns to be
suppl emented by interest at twelve (12) percent for the period April 29, 1993
to the date on which the paynent is nade.

2. Notify all enployes by posting in conspicuous places on the
prem ses, where notices to all enployes are usually posted, a copy of the
Notice attached hereto and nmarked "Appendix A" Said Notice shall be signed by
an officer of the Enployer and shall be posted inmediately upon receipt of a
copy of this Oder, and shall renmain posted for sixty (60) days thereafter.
The Enpl oyer shall take reasonable steps to insure that the notices are not
al tered, defaced, or covered by other naterial.
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(Footnote 1/ appears on the next page.)

3.

Notify the Wsconsin Enployment Relations Comm ssion

within twenty (20) days following the date of this order as to what
been taken to conmply with this O der.

Dated at Madi son, Wsconsin this 3rd day of August, 1994.

in witing
st eps have

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By _Stuart Levitan /s/
Stuart Levitan, Exam ner

1/

the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The commission nay authorize a conm ssioner
or exam ner to make findings and orders. Any party in
interest who is dissatisfied with the findings or order
of a commissioner or examiner may file a witten
petition with the commssion as a body to review the
findings or order. If no petition is filed within 20
days fromthe date that a copy of the findings or order
of the commi ssioner or examiner was mailed to the I|ast
known address of the parties in interest, such findings
or order shall be considered the findings or order of
the conmi ssion as a body unless set aside, reversed or
nodi fied by such conmi ssioner or examiner wthin such

tinme. If the findings or order are set aside by the
conmi ssi oner or examner the status shall be the sane
as prior to the findings or order set aside. If the

findings or order are reversed or nodified by the
conmi ssioner or examiner the tine for filing petition
with the commission shall run fromthe tinme that notice
of such reversal or nodification is mailed to the |ast

known address of the parties in interest. Wthin 45
days after the filing of such petition wth the
conmi ssi on, the commission shall ei t her affirm

reverse, set aside or nodify such findings or order, in
whole or in part, or direct the taking of additional
testinony. Such action shall be based on a review of
the evidence subnmitted. |If the comm ssion is satisfied
that a party in interest has been prejudi ced because of
exceptional delay in the receipt of a copy of any
findings or order it may extend the time another 20
days for filing a petition with the conm ssion.

Any party may file a petition for review with the Comm ssion by follow ng

This decision was placed in the mail on the date of issuance (i.e.

the date appearing i medi ately above the Exam ner's signature).
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APPENDI X " A"

NOTI CE TO ALL EMPLOYES

United Sandbl asting and Painting, Inc. will conply with the decisions of
the Joint Committee, as provided for in the Collective Bargaining Agreenent
with Painters Local No. 781.

Dated this day of , 1994,

By

UNI TED SANDBLASTI NG AND PAI NTI NG, | NC.

THI'S NOTI CE MUST REMAIN POSTED FOR 60 DAYS FROM THE DATE HEREOF, AND MJST NOT
BE ALTERED, DEFACED OR COVERED BY ANY OTHER MATERI AL.
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UNI TED SANDBLASTI NG & PAI NTI NG | NC.

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

POSI TI ONS OF THE PARTI ES

In support of its conplaint, the Union asserts and avers that the
Enpl oyer's refusal to conply with the joint committee's award constituted a
violation of the <collective bargaining agreenment, which breach itself
constituted a violation of applicable state I|aw, specifically Sec.
111.06(1) (f), stats. The Union further states that, due to the Enployer's
failure to submit an answer to the conplaint, the facts in the conplaint are
deenmed admitted to be true pursuant to ERB 2.04, WA.C; that the Conm ssion,
following judicial and admnistrative agency precedent, should show great
deference to the evidentiary decisions which the joint committee nade, and that
the appropriate remedy is enforcenent of the joint conmittee's award and

interest, plus attorneys' fees and costs. In response to the conplaint, the
Enpl oyer has essentially renewed its challenge to the initial grievance,
stating that he never agreed to the illegal practice of banking hours; that the

days the grievant claimed to have worked and signed for unenployment benefits
were inconsistent; that vehicle logs and tinme cards show such inconsistencies,
and that the grievant was not entitled to the wages as he cl ai ned.

DI SCUSSI ON
Section 111.06(1) Ws. Stats., states that:

It shall be an unfair |abor practice for an enployer,
individually or in concert with others:

(f) To violate the terns of a collective bargaining
agreenment (including an agreenent to accept an
arbitration award).

(9) To refuse or fail to recognize or accept as
concl usive of any issue in any controversy as to
enpl oynent relations the final determnation
(after appeal, if any) of any tribunal having
conpetent jurisdiction of the sanme or whose
jurisdiction the enpl oyer accepted.

Vener abl e Conmi ssion precedent indicates how closely (f) and (g) are
rel at ed. In a case where the collective bargaining agreenment provided for
arbitration as the step following the failure of the Joint Gievance Comittee
to reach consensus on a decision resolving a dispute, the Exam ner found an
enmployer's refusal to inplenment the unani nobus decision of the Conmittee to be
an unfair labor practice within the neaning of both subsections. 2/  Another
exam ner found a similar dual-violation in a case involving an arbitration

2/ Svendsen Brothers, Inc., Dec. No. 8983-A (Bell man, 10/69).
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award clearly identified as such. 3/

Wiile the conplainant has plead this <case solely in ternms of

Sec. 111.06(1)(f), | raise the matter of Sec. 111.06(1)(g), because it appears
that the underlying action in this case -- the action by the "Joint Arbitration
Conmittee" in February and April, 1993 -- sonewhat straddles the |ine between

an arbitration award and sonmething else. Technically, it appears that a close
reading of the collective bargaining agreenent would indicate that the action

was nore a “"final determination ... of any tribunal having conpetent
jurisdiction" than an arbitration award. That is because the collective
bar gai ni ng agreenment differentiates between two nethods for settling disputes,
nanmely the Joint Commttee (Section 1) and Arbitration (Section 2). It appears

that the six-nmenber Joint Conmittee is designed to operate, if possible, by
consensus; failing consensus, the nmatter nmay then be advanced to arbitration,
using an outside arbitrator as a seventh nenber. This reading of the
agreenent, however, does not fully explain why the mnutes of the six-nenber
panel that net in early 1993 refers to the "Joint Arbitration Committee."

Fortunately, as suggested by the Bellman and Fleischli citations above,
this may well be a distinction without a difference. Moreover, the Conmmi ssion
has held that, when a respondent has neither asserted nor established any
prejudice fromthe fact that a case was pled and tried under one subsection,
rather than another, more correct one, it is "appropriate to proceed to resolve
the dispute" under the correct subsection. 4/ Here, the respondent has not
raised the issue of whether the nore proper citation wuld have been to
subsection (1)(g), and the matter has been fully and fairly litigated.

As to the merits of the matter, the issue is clear-cut. The collective
bargai ning agreenment provides for settlement of disputes through a Joint
Conmittee. That Conmittee net, heard testinony, reviewed docunentary evidence,
and made a decision that the Enployer owed the grievant and the fringe benefit
fund for 51 hours. The Enployer has not denied his failure to conply with this
deci si on.

The Enployer's position in this conplaint proceeding has been that the
Conmittee's decision was flawed, and that the wunderlying grievance was,
contrary to the committee's decision, without nmerit. |In effect, he has sought
tore-litigate the nmatter.

If the Commttee's decision were an arbitration award, state and federal

case law and statutes establish that | am to regard such an award as
presunptively valid, to be disturbed only where its invalidity is denonstrated
by clear and convincing evidence. 5/ The evidence which the respondent

enpl oyer offered at the conplaint hearing did not rise to the level of clear
and convincing evidence of the invalidity of the Committee's action.

3/ Advance Denolition, Inc., Dec. No. 11950-A (Fleischli, 1/74).

4/ State of Wsconsin, Dec. No. 25281-C (VERC, 8/91)

5/ M | waukee v. M| waukee Police Association, 97 Ws. 2d 15, 24 (1980).
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Further, this Conmm ssion has, "on numerous occasions enforced decisions
of joint commttees, according themthe sane finality as those of traditionally
"neutral' arbitrators.” I ndeed, absent a showing of facts "conpelling a
contrary result"” the determination of such a Commttee "nust be accorded the
identical status as that of an award of an arbitration panel given that it was
established pursuant to a collective bargaining agreenent providing for its
establishment as the proper tribunal to hear and adjust disputes arising
thereunder." 6/ The respondent Enpl oyer has provided no facts which conpel ne
to reopen issues of credibility and other evidentiary nmatters al ready addressed
by the Committee.

Having deternmined that the conplaint is neritorious, | now address the
i ssue of renedy. The conplai nant seeks interest, attorney's fees and costs.
The general rule in Wsconsin is that "pre-judgnent interest is available as a
matter of law on fixed and determ nable clains, such as enploynent related
backpay." 7/ The applicable interest rate is the Sec. 814.04(4), Stats., rate
in effect at the tine the conplaint was initially filed with the agency, which
in this instance as twelve percent annually. 8/

The Conmission believes that attorney fees should only be granted in
"exceptional cases where an extraordinary renedy is justified," and so has set
a test which "is strict," and requires a degree of "aggravated and pervasive
m sconduct." 9/ The conpl ai nant argues that the Enployer's refusal to conply
with the Joint Conmittee's decision was a frivolous claim meant to harass the
Union and grievant, and was in such bad faith as to warrant attorney fees and
costs. | disagree. | believe the Commission's test requires a finding that a
respondent knew that a course of conduct was wong, but continued to engage in
egregi ous behavior deliberately intended to frustrate the goal of |abor peace.
I do not believe that is what happened here. A legal position or argunent
which may be frivolous to a veteran labor law practitioner may well seem
perfectly plausible to a snmall contractor appearing on his own behalf; the fact
that the respondent was wong in assuming he could re-litigate the decision of
the Joi nt

6/ Graffe Electric, Inc. Dec. No. 16513-A (Mikanal, 5/79).

7/ West Side Community Center, Dec. No. 19212-B (WERC, 3/84), citing Mdison
Teachers v. WERC, 115 Ws. 2d 623 (C. App. 1983) and Anderson v. LIRC
111 Ws. 2d 245 (1983). See also, G unau Conpany, Inc., Dec. No. 27123-A
(Shaw, 5/92), aff'd by operation of |aw (WERC, 6/92).

8/ WIlnot Union H gh School District, Dec. No. 18820-B (WERC, 12/83).

9/ Wsconsin Dells School District, Dec. No. 25997-C (VERC, 8/90).
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Conmi ttee does not mean he was di spl ayi ng "aggravated and pervasive m sconduct"
in attenpting to do so. Accordingly, | have not granted attorney fees and
costs.

Dated at Madi son, Wsconsin this 3rd day of August, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By _Stuart Levitan /s/
Stuart Levitan, Exam ner

sdl/gjc
27881-A. D - 10- No. 27881-A



