STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

W SCONSI N COUNCI L OF COUNTY AND : Case 32

MUNI Cl PAL EMPLOYEES, AFSCME, AFL-ClIO : No. 49247 Me-3325
: Deci sion No. 27894

I nvol vi ng Certai n Enpl oyes of

aTY OF TOVAH

Appear ances:
M. Daniel R Pfeiffer, Staff Representative, Wsconsin Council 40,
AFSCIVE, AFL-CIO Route 1, Sparta, Wsconsin 54656-0333, on behal f of

t he Peti tioner.
M. R chard A Radcliffe, Assistant Gty Attorney, 917 Superior Avenue,

FI NDI NGS OF FACT, CONCLUSI ONS CF LAW
AND DI RECTI ON OF ELECTI ON

Wsconsin Council of County and Municipal Enployees, Council 40, AFSCME,
AFL-CI O having on My 7, 1993 filed a petition requesting the Wsconsin
Enpl oynent Rel ati ons Conmission to conduct an election anong certain enployes
of the City of Tomah to deternmine whether said enployes desire to be
represented by said Petitioner for the purpose of collective bargaining, and if
they so choose, to accrete said enployes to an existing collective bargaining
unit; and a hearing having been held before Mary Jo Schiavoni, a nmenber of the
Conmi ssion's staff on Septenmber 1, 1993, in Tomah, Wsconsin; and the parties
havi ng submitted post-hearing briefs on Novenber 16, 1993; and the Comm ssion,
havi ng considered the entire record and the argunents of the parties, and being
fully advised in the prenises, nmakes and issue the foll ow ng

FI NDI NGS OF FACT

1. The City of Tonmah, hereinafter referred to as the CGty, is a
muni ci pal enployer and maintains its principal offices at the Gty Hall,
819 Superior Avenue, Tonah, Wsconsin; and that anong its governnental
functions is the operation of a nunicipal library.

2. The Wsconsin Council of County and Muinicipal Enployees, Council
40, AFSCME, AFL-CI O hereinafter referred to as the Petitioner or the Union, is
a l|labor organization nmaintaining its offices at Route 1, Box 333, Sparta,
W sconsi n.

No. 27894

P.O B



3. The parties stipulated that a question concerning representation
exi sts anong certain nmunicipal enployes enployed by the Gty's Library.

4. The parties further stipulated that the appropriate voting group in
which to conduct an election is as follows:

Al regular full-tinme and regular part-tinme enpl oyes of
the Gty of Tomah Library excluding confidential,
supervi sory, and manageri al enpl oyes.

5. The parties also stipulated that in the event that a majority of
the enployes who vote desire to be represented for purposes of collective
bargaining by the Petitioner, the voting group should be nerged with the
following collective bargaining unit which is currently represented by the
Petitioner:

Al regular full-tine and regular part-tine enployees
of the City of Tomah Water and Sewer Departnent, Public
Works Departnent, Parks and Recreation Departnment and
the custodial, maintenance and clerical enployes at

t he Tomah Gty Hal |, excl udi ng supervi sory,
confidential, manageri al , executive or seasonal
enpl oyees.

6. The parties further stipulated to the exclusion of certain students
who are enployed by the Library on the grounds that they are tenporary enpl oyes
with no expectation of continued enpl oynent.

7. While there may be certain other unrepresented enpl oyes enpl oyed by
the Gty at this time, neither party is requesting that these enployes be
included in the voting group to which they have stipulated in Finding of Fact 4
above nor is either party requesting that they be accreted to the existing
bargaining unit at this tine.

8. The parties agree that Jeanne Rice, Head Librarian, is
appropriately excluded as a supervisory enploye. They agree that enployes with
the titles of Library Assistant and Library Aide are appropriately included in
the stipulated voting group. The only issue in dispute is the supervisory
status of the Assistant Librarian - Children's Librarian, Ceraldine Wlls. The
parties stipulated that the Assistant Librarian - Children's Librarian was not
a professional enploye.

9. Wl ls has been enployed by the City in the Library for 13 years.

She was hired as a Library Assistant in the Adult Department but assumed her
present position approxinmately four years ago. Wlls is responsible for the
Children's Departnment and the Audio-Visual Departnent of the Library. She
determ nes the programm ng that takes place. She selects appropriate naterials
for the two departnents. She nakes specific recomrendations to the Head
Librarian as to the budget of the Children's and Audio-Visual Departnents of
the Library. She places orders for materials for both departnents. She reads
to the children during story hours. She checks out all materials during her
shift and oversees the return of said materials.

The Children's Departnent and the Audio-Visual Department of the Library
are located on the bottom floor of the Ilibrary building while the Adult
Department occupies the entire top floor. There are six enployes and two
students enployed at any given tine in the entire Library including the Head
Li brarian and Wlls. A high school student works on each floor a very limted
nunmber of hours each week prinmarily shelving books. A Library Aide and a
Li brary Assistant work on the top floor along with the Head Librarian. A
Library Aide and a Library Assistant work on the bottom floor along with the
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Children's Librarian. The Library Aides work approximtely 20 hours per week.
The Library Assistant on the bottom floor is the technical processor for the
entire Library. She does, however, cover Wells' desk during lunch and Wells'
absences such as vacation. The Library Aide on the bottom floor does not work
the same hours as Wells but works during the Library's extended hours outside
of the regular work day and on Saturdays. VWlls has responsibility for the
entire Library during any extended absence of the Head Librarian.

10. When Wells assuned her current position, her job description stated
the following in pertinent part:

" 1. Admnisters the Children's and Audio-Visual
Departments in accordance with the policies and
procedures established by the Board of Trustees and
Wnding Rivers Library System under the general
supervision of the Head Librarian. 2. Plans and
supervi ses the work of the Children's and Audi o- Vi sual
Departnents, relating library objectives to comunity
needs. 3. Evaluates the Student Aides once a year or
as necessary."

11. In a nonrepresented classification and conpensati on study report by
a consulting firm hired by the Gty in Novenber of 1990, WlIls was given no
credit for exercising any supervisory authority over other Library enployes.

12. In Decenber of 1991, Wells' job description was changed by the
Li brary Board to indicate the following: "2. Plans and nonitors the work of the
Children's and Audio-Visual Departnents, relating library objectives to
community needs. 3. Evaluates student aides once a year or as necessary under
the direct supervision of the Head Librarian.” WlIlIls does evaluate the student
ai des. Wl ls supervises the activities of one Library Aide and the one
student, directing themto various projects on which the Children's Departnent
i s working. She monitors all activities in both the Children's and Audio-

Vi sual Departnents.

13. Wl s receives approxinmately $2,500 nmore in salary than the Library
Assi stants but approximately $6,500 | ess than the Head Librarian.

14. The student working in the Adult Department was hired by the Head
Li brari an. The student working in Wlls' departnents was recomended by a
Li brary Board menber who is her grandnother. The Head Librarian nade the
official recommendati on of her hiring to the Library Board.

15. Wells does not possess sufficient indicia of supervisory status to
be found to be a supervisory enpl oye.

Based upon the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng

CONCLUSI ONS OF LAW

1. A question concerning representation exists in the voting group
conpri sed of:

Al regular full-time and regul ar part-tinme enpl oyes of
the Gty of Tomah Library, excluding supervisory,
confidential, and nanagerial enpl oyes.

2. The Assistant Librarian - Children's Librarian is not a supervisory

enpl oye within the neaning of Section 111.70(1)(0)1, Stats., but is a nunicipal
enpl oye within the meani ng of Section 111.70(1)(i), Stats.
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Based on the above and foregoing Findings of Fact and Concl usions of Law,
t he Conmi ssi on nakes and issues the follow ng

DI RECTI ON OF ELECTI ON

An election by secret ballot be conducted under the direction of the
W sconsin Enpl oynent Rel ati ons Commission within forty-five (45) days from the
date of this directive in the voting group consisting of all regular full-tine
and regular part-time enmployes of the Cty of Tomah Library, excluding
confidential, managerial, and supervisory enployes who were enployed by the
Cty of Tomah Library on Decenber 10, 1993, except such enployes as nmay prior
to the election quit their enployment or be discharged for cause, for the
purpose of determining whether a majority of said enployes voting desire to be
represented by Wsconsin Council of County and Minicipal Enployees, AFSCVE,
AFL-CI O or no |abor organization for the purpose of collective bargaining with
the Gty of Tomah on wages, hours and conditions of enploynent.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 10th day of Decenber,
1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WITiam K. Strycker, Commi ssioner
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GTY CF TOVAH

MEMORANDUM ACCOVPANYI NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND DI RECTI ON OF ELECTI ON

The sole issue for decision is the supervisory status of the Assistant
Librarian - Children's Librarian.

POSI TI ONS OF THE PARTI ES

Gty

The Gty maintains that the underlying purpose to be served by the
exclusion of supervisory enployes from the bargaining unit is to avoid a
conflict of interest between managenent responsibilities and loyalty to menbers
of the bargaining unit. Pointing to the factors to be considered in the
definition of supervisory status, the Gty argues that the Assistant Librarian
- Children's Librarian possesses the authority to assign work, to discipline
other enployes and to effectively recommend such action. It notes that the
frequency or infrequency with which an enpl oye exercises supervisory authority
is not determnative of supervisory status. Mor eover, even though an enpl oye
may spend the majority of his or her tinme performng non-supervisory duties,
the enploye is supervisory once sufficient responsibility and authority as a
supervi sor are present.

In this regard, the Cty contends that the Assistant Librarian -
Children's Librarian should be found to be a supervisory enploye because she
has sufficient responsibility and authority anong the Library enployes.
According to the Cty, Wlls makes specific recomendations to the Head
Li brarian as to the budget of the Children's and Audi o-Vi sual Departnents. The
structure of the Library indicates that both the circulation and budgetary
requi renents of the Children's and Audio-Visual Departnents are substantially
equal to that of the Adult Departnment. Wells places orders for materials for
both departnents. She prepares fornmal evaluations for the student aides on an
annual basis. She is responsible for the hiring of the student aides including
collecting their applications, and effectively recomending them to the Head
Li brari an. She is and has been effectively responsible for termnating the
enpl oynent of student aides under her supervision. She provides direct
oversight to the assignnent of work activity in the Children's and Audi o- Vi sual
Departnents. Her level of pay indicates that she is assuned to be responsible
for supervisory obligations. Finally, she has the responsibility and
obligation for the entire Library in the absence of the Head Librarian. For
these reasons, the City believes that WIlls should be excluded from the
bargai ning unit as a supervisory enpl oye.

Uni on

According to the Union, the total nunber of enployes to be supervised
supports its position that Wlls is not a supervisor. The Union's argument
that Wells is nonsupervisory has Rice, the Head Librarian, supervising five
regul ar enpl oyes whereas the Cty's position would have Rice supervising only
two regular enployes and Wells supervising only two regular enployes. The
Union also points to the listing of the Tonah Cty Administrative Staff, noting
that Wells is absent fromthe list. According to the Union, the difference in
conpensation between Rice and Wlls is significant and has grown markedly
bet ween 1990 and 1993. Any differences between Wlls' salary and that of other
regul ar Library enployes can be explained by Wells' additional duties that are
not supervisory in nature such as witing grants, programmng, putting on
wor kshops for the public and schools, and working with teachers and parents.

The Union stresses that the Library Board changed Wlls' duties to make
them | ess supervisory in nature. Wth respect to the Cassification and
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Conpensation Study Report, it points out that independent consultants gave her
no credit for any supervisory authority. The Union nmaintains that R ce does
not inform Wlls that she is in charge when Rice expects to be absent. Wlls
does not sign tinme sheets. Wth regard to Wlls' participation in the hiring
process, the Union takes the position that municipal enployers often seek the
opi ni on of enpl oyes, including nonsupervisory enployes, when hiring additiona
enpl oyes, especially if the applicant has previously worked with or is known to
t he i ncunbent enpl oye.

Finally the Union asserts that the supervisory and managerial duties in
the Tomah Gty Library are performed by Head Librarian Rice and that Wlls does
not perform sufficient supervisory or managerial duties to be excluded fromthe
voting group

DI SCUSSI ON

The following factors are considered in determ ning whether an enploye is
a supervi sor

1. The authority to effectively recomend the
hi ring, pronoti on, transfer, discipline or
di scharge of enpl oyes;

2. The authority to direct and assign the work
force;

3. The nunber of enployes supervised, and the

number of persons exercising greater, sinmlar or
| esser authority over the same enpl oyes;

4. The level of pay, including an evaluation of
whet her the supervisor is paid for his/her
skills or for his/her supervision of enployes;

5. Whet her the  supervisor is supervising an
activity or is prinmarily supervising enpl oyes;

6. Whet her the supervisor is a working supervisor
or whether he spends a substantial mgjority of
his tinme supervising enployes; and

7. The anount of independent judgenent exercised in
t he supervision of enployes. 1/

It is not necessary that all of these factors be present in order to find
supervisory status, nerely that they be present in sufficient conbination and
degree. 2/ Applying these factors to the Assistant Librarian - Children's
Li brarian, we are not persuaded that she is a supervisory enpl oye.

Initially, it is inportant to consider the historical context which
surrounds Wells' current status. Wen Wlls first becane Assistant Librarian
she viewed herself as a supervisory enploye and both her job description and
on- the-job conduct supported her view Her job description made reference to

supervision of work and evaluation of the student "aides". She played a
significant role in the termnation of an aides' enploynment and in the hiring
of student aides and a Library Aide. In response to a Position Analysis

Questionnaire in August, 1990, she evaluated herself as having final decision-

1/ Cty of MIwaukee, Dec. No. 6960-J (VERC, 5/89)

2/ Gty of Cudahy, Dec. No. 26680 (WERC, 11/90)
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maki ng authority for "hiring", "firing", and "discipline of enployes". 1In the
Questionnaire, her supervisor, the Head Librarian, did not take issue wth
Vel | s' assessnent of her supervisory authority.

However, in Novenmber, 1990, the Gty received a dassification and
Conpensation Study report which, based upon the consultant's review of her
guestionnaire and apparently an interview, concluded that Wlls had "no
supervisory responsibility". The Library staff was dissatisfied with the
ranki ng they collectively received in the Report and made their dissatisfaction
known to the Library Board. One response of the Library Board was nodification
of Wells' job description to elimnate the word "supervises" and to |essen the
extent of her authority to evaluate student aides. Gven the historical
context, it is apparent that the Library Board decided to resolve the conflict
between the Report and Wells' job description (and prior action thereunder) by
removi ng any significant supervisory authority fromWells.

O the various factors we exanm ne when determ ning supervisory status,
all that remains for WIlls is the general direction of the work of two part-
time enployes and linmted evaluative authority over the part-tine student aide.
Wiile the Assistant Librarian does provide direct oversight into the
activities of the Children's and Audio-Visual Departnment, she is responsible
for supervising the activities of the enployes in the Audio-Visual and
Children's Departnents, and not the enployes thenselves. Her |evel of pay
appears to be related exclusively to her responsibilities over purchasing and
programm ng for both departnents. Wth respect to disciplinary authority, it
is now clear that it is the Head Librarian, and not the Assistant Librarian -
Children's Librarian who possesses the authority to effectively reconmend the
di scipline of enployes. Al significant supervisory decisions are made by the
Head Librarian and the Library Board.

Gven the historical context and the actual duties and responsibilities
performed by the Assistant Librarian, we conclude that any supervisory
authority which she may possess is de mnims. Gven the foregoing, we
conclude that Wlls is not a supervisory enploye. 3/

Dated at Madi son, Wsconsin this 10th day of Decenber, 1993.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner

3/ Wien arguing that Wells is a supervisor, the Gty makes reference to
Wells' responsibilities for recomending the annual funding |evel
necessary to purchase library material and for subsequently ordering

material once a budget is approved. These responsibilities are rel evant
to managerial but not supervisory status.

W would note that these responsibilities are not sufficient to render
Wells a nanagerial enploye. See, generally, N colet Area Technical
Col | ege, Dec. No. 23366-C (WERC, 3/93).
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