STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

ELCHO EDUCATI ON SUPPORT PERSONNEL

ASSQOCI ATI ON,
Conpl ai nant , Case 22
: No. 49857  MP-2797

VS. Deci si on No. 27904- A
ELCHO SCHOOL Di STRI CT, :

Respondent .
Appear ances:
M. Stephen Pieroni, Staff Counsel, and Ms. Chris Galinat, Associate
Counsel, Wsconsin Education Association Council, 33 Nob H Il

Drive, P. O Box 8003, Madison, Wsconsin 53708-8003, appearing on
behal f of the Conpl ai nant.

Ruder, Ware & Mchler, S.C, Attorneys at Law, 500 Third Street, Suite
700, P. O Box 8050, \Wausau, Wsconsin 54402-8050, by M. Dean R
Dietrich and M. Jeffrey T. Jones, appearing on behalf of the
Respondent .

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On Septenber 23, 1993, the El cho Education Support Personnel Association
filed a conplaint of prohibited practices with the Wsconsin Enploynent

Rel ati ons Conmi ssi on al | egi ng t hat El cho School District vi ol at ed
Sec. 111.70(3)(a)l and 3, Stats., by discharging an enploye in retaliation for
the enploye's exercise of ©protected, concerted wunion activities. O

Decenber 28, 1993, the Wsconsin Enploynent Relations Conm ssion appointed
Col een A Burns, a nenber of its staff, as Exami ner to conduct a hearing on the
conplaint and to make and issues Findings of Fact, Conclusions of Law and O der
in the nmatter as provided in Secs. 111.70(4)(a) and 111.07, Stats. Hearing on
the matter was held on February 17, 1994, in Elcho, Wsconsin. The record was
cl osed on June 15, 1994, upon receipt of transcript and witten argunent.

Havi ng consi dered the evidence and argunents of the parties, the Exam ner
makes and issues the foll owi ng Findings of Fact, Conclusions of Law and Order.

FI NDI NGS OF FACT

1. The Elcho Education Support Personnel Association, hereafter
Associ ation or Conplainant, is a |abor organization |ocated in El cho, Wsconsin
54228 and represents a collective bargaining unit of support staff enployes of
the El cho School District.
2. The Elcho School District, hereafter District or Respondent, is a
muni ci pal enployer with principal offices |ocated in El cho, Wsconsin 54428.

3. The Elcho School District Board of Education, hereafter Board, is
an agent of the District and has authority to control and direct the operations
of the District. Following the April, 1993, elections, the Board consisted of
the followng five nenbers: Ri chard Burby, Elsie Foreman, Cndy Raith, Tom
Moore, and Hugo Pel zer. Prior to the April, 1993, election, the Board
consi sted of Burby, Raith, Randy Booner, Dennis Schoeneck and Mary Alice Keen.
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Booner resigned in the late Fall of 1992 and, as a result of deadl ock, the

Board was unable to appoint a replacenent. Hugo Pelzer is married to a nenber
of the Elcho support staff bargaining unit. Pelzer abstains from discussing or
voting on nmatters pertaining to the support staff. Sue Schuester, another

support staff bargaining unit nenber, has a close personal relationship with
Burby. At all tinmes material hereto, the District has had two admnistrative

enployes, i.e., District Administrator Joseph Witconb and Principal Charles
Kellstrom At the time of hearing, Wiitconb was in his fourth year as District
Adm ni strator. During the 1992-93 school year, there was tension between the

two adm nistrators and nenbers of the Board. During the 1992-93 school vyear,
both administrators were regularly excluded from executive sessions of the

Boar d. Burby believes that the Board has had little cooperation from
admnistration in obtaining information and carrying out Board policies. O
August 23, 1993, the District Administrator gave notice that he would retire
effective June 30, 1994. Principal Kellstrom also resigned his enploynent
during the 1993-94 school year.

4. Patricia Grtz worked full-time as a study hall aide for the 1992-
93 school vyear. This position, wherein one person supervised the study hall

t hroughout the day, had been in existence for several years. Grtz, however,
conmenced her enploynent with the District at the beginning of the 1992-93

school year. When filling this position, the District Admnistrator and the
Principal looked for a disciplinarian who could maintain order in the study
hall. The individual who previously had been in the study hall aide position

had difficulty maintaining discipline. Wiile the District Administrator did
not have an expectation that Grtz would provide tutoring to students, Grtz
did so with the know edge and approval of the District Administrator. Grtz'
study halls were in the cafeteria. During the 1992-93 school year, another
aide, Elaine Artym uk, also had study hall supervision. At the August 24, 1992
Board neeting, Burby noved that the Board assign responsibility to maintain the
student activity account to Grtz. This notion was approved by the Board.
Grtz received extra pay for performng the student activity account work,
i.e., $2.25 for 1/2 hour of work per day. The student activity account is in a
singl e bank account, but is conprised of many different activity accounts. The
student activity account was assigned to Grtz by the Board because the
Bookkeeper had problens maintaining the student activity account. When Grtz
received the student activity account, it did not balance and Grtz devoted a
consi derabl e amount of tinme to balancing the account. At the end of the 1992-
93 school year, when the student activity account was audited, the account
bal anced. Grtz was a nmenber of the Elcho School District Board of Education
from 1978 to 1983.

5. Grtz becane aware of the HE cho support staff organizing effort
when she was introduced to VEAC eerI oye Rick Schadewal d. Any Jacobs, one of
the Presidents of the Elcho Teacher's Association, had contacted Schadewal d to
meet with the Elcho teachers. Schadewald net with the support staff at the end
of February, 1993. At this neeting, which occurred in the Town Hall,
Schadewal d provided infornation on representation and the support staff
enpl oyes informally approved representati on by WEAC. Jacobs continued to act
as a conduit for conmunication between Schadewald and the support staff.
Frequently, Grtz was the first support staff enploye to arrive at school and,
as such, would be requested by Jacobs to communicate information to other
support staff. As time went on, support staff would ask Grtz to contact
Schadewal d for information. Grtz, who did not want the other support staff to
think that she was assuming liaison responsibility w thout authorization, asked
Jacobs to call a neeting to obtain approval from the support staff to have
Grtz recognized as the Iiaison. The neeting was held sonmetime in April of
1993 and Grtz was approved as the |Iiaison. Thereafter, Grtz attended
numerous Board nmneetings to remain informed on Board actions; contacted
Schadewald to receive and comunicate information on the representation
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el ection process; contacted all of the seventeen eligible voters to explain the
el ection process and urged enployes to vote if they had strong feelings about
the representati on question. No ot her support staff enploye was as active in
coordinating information and discussing the organizing effort wth other
support staff mnenbers. Grtz never advised the Board that she had been
desi gnated as the support staff |iaison and the Association never sent a letter
to that effect. Grtz continues to nmeet with the support staff bargaining unit
to prepare for the negotiation of the initial |abor agreenent.

The District Admnistrator became aware that the support staff was
|nterested in organizing into a union when he was contacted by Schadewal d.
Wiile the District Administrator cannot recall a specific date, he believes
that this contact occurred in February or March of 1993. The District
Adm ni strator becane aware that Grtz was the local contact person for WEAC
when Grtz advised himof this fact. Wiile the District Admnistrator recalls
telling the Board that the support staff was interested in organizing a union,
he does not recall the first date on which this was discussed with the Board.
The District Administrator considered it to be comon know edge within the
school comunity that Grtz was the |leader of the support staff organizing
effort and believes that the Board nenbers knew that Grtz was the union point
per son. Kel |l strom became aware of the support staff organizing effort when
Whi t conb advi sed him of this fact. Kell strom was at the March 22, 1993 Board
neeting when Witconb advised the Board that the support staff informally
approved representation by WEAC Kell strom recalls that Burby, who was Board
President at that tine, had a hostile reaction in that Burby indicated that the
Board would not recognize the informal election and would force the support
staff to have a regular election. Burby wanted the WERC to conduct an el ection
among the support staff because the vote would be in secret, bargaining unit
nmenbers woul d understand what was happening, and the unit nenbership would be
def i ned. Kell strom does not recall any nenber of the Board making any other
coment about the organizing efforts of the support staff. Shortly after the
March 22, 1993 Board neeting, Kellstrom becane aware of Grtz' involvenent with
the organizing effort when Grtz discussed this wth Kellstrom The
admnistrators did not advise the Board that Grtz was acting on behalf of the
support staff association. Nor did the Association advise the Board that Grtz

was acting in sone sort of Association capacity. It is Kellstroms opinion
that Grtz' involvenent with the organi zing effort was general know edge within
hi s buil di ng. Foreman knew that Grtz was active in the support staff union

organi zing effort. In May, 1993, Schadewal d, Wiitconb and Grtz net to certify
the eligibility list for the representation election. On May 12, 1993, WVERC
Coordi nator of El ections Douglas V. Knudson sent a copy of the following letter
to Schadewal d and the District Administrator:

This will confirmthat the parties have agreed that the
election in the above-entitled matter will be conducted
by nmail ballot. The ballots will be nmailed to the
eligible enployes on or about May 19, 1993.

Also enclosed for your information is a copy of the

Notice which will be sent to each enploye as well as a
sanple of the ballot. You will note that the ballots
wi Il be opened and counted in the Conm ssion's Mdison

of fice on June 3, 1993, beginning at 1:00 p.m

The District Admnistrator sent copies of this letter to all of the Board
nmenbers. Thereafter, an election was conducted and the WERC certified the
Association as the bargaining representative of the District's support staff.
On or about June 15, 1993, Schadewal d sent the following letter to the Board
nenbers and the District Adm nistrator:
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My name is Richard Schadewal d. I work for WEAC as an
Educati onal Support Personnel Representative. I owill
be working with the newly organi zed El cho Educati onal
Support Personnel Associ ation.

This letter is our request to begin negotiations wth
the Elcho School District for an initial collective
bar gai ni ng agreenent. Encl osed is your copy of the
of ficial docurment which is filed with the WERC.

The Association wll be having a general assenbly
neeting soon. W wll be able to tell you the nenbers
of our negotiating teamafter this nmeeting. We will be

able to negotiate as soon after July 1st as you can.
Pl ease |l et us know possible neeting dates in both July
and August.

W thank you in advance for your consideration and
cooper ati on.

At the tine that the Board received this request to comence negotiations, the
Board did not know who was on the Association's bargaining team

7. The minutes of the March 8, 1993 Personnel/Negotiation Conmittee
meeting contains the following itemlIll (2), reporting actions taken in closed
sessi on:

2. MOTI ON  BURBY/RAITH AND |INSTRUCTION FOR THE
ADM NI STRATOR TO CARRY QUT THE FCOLLOW NG

WTH THE | NCREASED COST OF EDUCATING THE
ELCHO STUDENTS AT A RATE OF ABOUT
$1,000. 00 MORE PER PUPIL OVER THE ANTI GO
DISTRICT AND AT A RATE OF ABQUT $750.00
ABOVE THE STATE AVERAGE COST PER PUPI L AND
DECLINING ENROLLMENTS AND FURTHERMORE,
WTH THE STRONG POCSSIBILITY OF STATE
| MPOSED COST CONTROLS AT THE RATE OF ABOUT
3.2% THE ADM NI STRATOR IS INSTRUCTED TO
CONSTRUCT STAFFING PATTERNS WTHI N THE
PARAMETERS OF A 3.2% BUDGET | NCREASE
(WH LE LEAVI NG OPERATI ONAL COST, STUDENT
SUPPLIES AND  PHYSI CAL PLANT  FUNDI NG
| NTACT) USI NG THESE SPECI FI C | TEMS:

A NOT  REPLACING THE POSITI ON
VACATED BY THE DEATH OCF
MR RADTKE.

B. NOT REPLACING THE POSI TION OF

THE G FTED/ TALENTED TEACHER | F
THAT POSI TI ON BECOVES VACATED.

C. RETURNI NG THE PRESENT
ENCGLI SH d FTED & TALENTED
TEACHER TO FULL-TIME ENGLI SH
I NSTRUCTI ON.

D. MOVE THE H GH SCHOOL GUI DANCE
COUNSELOR POSITION TO HALF
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TIME GU DANCE AND HALF TIME
TEACHI NG

E. MOVE THE ELEMENTARY GUI DANCE
COUNSELOR POSITION TO HALF
TIME GU DANCE AND HALF TIME

TEACHI NG

F. TO REMOVE THE EQUI VALENCE OF 3
FULL TIME AlIDE PGCSI TIONS FROM
THE BUDGET

G FURTHER REDUCE SUPPCRT STAFF

AS IS NEEDED TO BRING IN A
BUDGET INCREASE COF 3.2% OR
LESS

IT IS FELT THAT THE DI STRICT MJST START NAKI NG
SHORT AND LONG RANGE PLANS FOR STAFFING PATTERNS
ESPECI ALLY I N SPITE OF SPI RALI NG COSTS OF EDUCATI NG OUR
CH LDREN. THESE STAFFI NG PATTERN PRQIECTI ONS ARE TO BE
PRESENTED AT THE APRIL BOARD MEETING FOR FURTHER
DI SCUSSI ON, ALONG W TH SPECI FICS | N BUDGET REDUCTI ONS,
ETC. MC

The District Administrator understood that the Board was renmoving the three
aide positions for only one reason, i.e., finance. Burby recalls that this
action was taken because information from DPl projected that school districts
would be under a 3.2% budget cap for the 1993-94 school year; projections
showed that the District would be over budget by the end of the school year;
and that the Board did not believe that it was appropriate to use fund equity
to operate the District. The Board did not ask the District to focus on EEN or
non- EEN ai des when reducing positions. The mnutes of the March 22, 1993
regul ar School Board neeting contain the following initemlIX (B):

COW TTEE UPDATE ON POSSI BLE STAFF REALI GNVENT AND COST
SAVINGS NEEDED TO MEET GOVERNCR S PROPCSED BUDGET
GUI DELI NES.

SUPPCRT STAFF WOULD LIKE TO FORM A UNI ON.  BURBY STATED
THAT AN ELECTION IS TO BE HELD AS STATE STATUTES
DI RECT.

The District Adm nistrator does not recall that the discussion on the support
staff union was a mejor issue, but does recall that the Board wanted a
sanctioned el ection. The minutes of the April 26, 1993 regular School Board
nmeeting contain the following itemIX (F):

MOTI ON BURBY/ PELZER TO HI RE PATTI H CKEY TO FILL I N FOR
THE SCHOOL DI STRICT Al DE POSI TION UNTIL THE END OF THI S
SCHOOL YEAR AT 35 HOURS PER WEEK AND A 30 DAY
PRCBATI ONARY PERICD W TH APPROPRI ATE BENEFI TS AS PER
PCLICY. MC.

Article X(B) of these minutes states:

MOTI ON PELZER/ BURBY THAT THE ELCHO BOARD O EDUCATI ON
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SUPPCRT GOVERNOR THOWPSON' S TAX LEVY FREEZE. M C.
FURTHERMORE, THAT THE ADM NI STRATOR BE DI RECTED TO
CREATE THE 1993-94 BUDGET W THI N A 5% CEIl LI NG | NCREASE.

The mnutes of the My 24, 1993 regular School Board neeting, item IX
Adm ni strator's Report, contains the follow ng:

MR VWH TCOMB REPORTED ON PROQIECTED 1993/94 Al DS,
SUPPORT STAFF ELECTIONS, FAIR AIDS COALITION AND
PROPERTY TAXATI ON. ALSO, NOTED PCSSIBLE LEG SLATI VE
FORUM TO BE HELD JUNE 19th FROM 7: 00 to 9:00 P. M

Iltem X1l of these mnutes, reporting on actions taken in closed session,
contai ns the follow ng:

MOTI ON BURBY/ MOORE THAT REASONABLE ASSURANCE BE G VEN
TO THE FOLLOWN NG AIDES AND THEIR EMPLOYMENT FOR THE
1993/ 94 SCHOOL YEAR PATTI H CKEY, VICKI PELZER AND
CONNI E ERNST. SPECI FI C ASSI GNMENTS AND HOURS W LL BE
G VEN AT A LATER DATE FOREMAN AYE, PELZER ABSTAI N,
BURBY AYE, RAI TH AYE, MOCRE AYE. M C.

H storically, the District's aides have not had a continuing enploynent
contract with the District, but rather, have been hired one year at a tine.

The admi nistration had advised the Board that if the aides were not given
reasonabl e assurance of enploynent for the 1993-94 school vyear, then the
District would be liable for unenploynent conpensation costs. The District
Adm nistrator and the Principal were not advised why the Board offered
reasonabl e assurance to these three aides and not the renmining aides. Bur by
recalls that reasonable assurance was given to Ernst and Pel zer because they
had been |ong-term enployes, the Board needed EEN aides, and all three aides
were in positions for which the District received reinbursenent nonies.

Jenni f er Beni shek, who was of f work during the 1992-93 school year, was al so an
EEN aide. Administration also considered Lori Klima to be an EEN aide and was
attenpting to have Klina approved by the State as an EEN ai de. On May 24,
1993, Hickey was still in her probationary period. H ckey had been hired to
work as a Fund 50 aide to record the adults and children who were taking hot
lunch and to do the Fund 50 bookkeeping. Hickey received one day of training
from a DPl consultant regarding her Fund 50 responsibilities. The Board did
not ask the District Administrator for an evaluation of Hckey or a
recommendation as to whether Hickey should be given reasonabl e assurance. Nor
did the District Administrator make a specific recomendation on Pelzer or
Er nst . In the latter part of May, 1993, in response to the Board's directive
of March 8, 1993, the District Admi nistrator and Principal Kellstrom prepared a
five page docunent entitled "School District of Elcho: A Conprehensive Analysis
of School Aides for 1993-94 School Year," which was provided to the Board in
June of 1993. Kellstrom is the imediate supervisor of the aides. Thi s
docurment listed the following aides: Vicki Pelzer, Connie Ernst, Angie
Reynol ds, Joanne Wagner, Jennifer Forbes-Beni shek, Lori Klima, Elaine Artym uk,
Patti Hi ckey, Jennifer Eckardt and Pat Grtz. This document also described the
ai des' 1992-93 duties. Pel zer's duties involved bus supervision, noon
supervision, and 7-12 L.D. aide; FErnst's duties involved crossing guard
supervision, playground rotation, E.D. aide, and E/C aide; Reynolds' duties
i nvol ved crossing guard and noon playground rotation, library aide, and EEN
secretary; Wagner's duties involved crossing guard and noon hour rotation and
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Chapter | aide; Benishek's duties involved crossing guard, playground and noon
hour supervision rotation and Elementary L.D. aide; Klinm's duties involved
crossing guard, noon hour and playground rotation and Second G ade EEN ai de;
Artymuk's duties involved At-R sk breakfast and study halls and the 5th hour
regul ar study hall; H ckey's duties were those of food service aide and she had
two hours assignable; Eckardt's duties involved three hours as office aide; and
Grtz' duties involved crossing guard rotation, 5th hour gym hall supervision,
study hall 1-4 and 6-8 hours, and activity accounts 3:15-3:45. This docunent

i ncl uded the foll ow ng:
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PLAN "A"
ALL Al DES TAKE ONE STUDY HALL

PROBLEMS:
1. CONFLI CTS BETWEEN 7-12 AND K- 6 SCHEDULES
2. MONETARY REDUCTI ON TO DI STRI CT BY
I N\VOLVI NG SP. ED. Al DES
3. LOSS OF CONTINUTY TO STUDY HALL PROGRAM
AND STUDENT NMANAGEMENT
4. DI FFI CULTY SCHEDULING DUTY FREE LUNCH

PERI ODS AND PLAYGROUND ASSI GNMVENTS

PLAN "B
ONLY NON EEN Al DES WLL BE UTI LI ZED FOR STUDY HALLS.

PROBLEMS:
1. ONLY THREE (3) AIDES ARE NON EEN. THEY
ARE: PATTI H CKEY, ELAINE ARTYM WK &
ANG E REYNCOLDS
2. PATTI H CKEY CAN ONLY BE SCHEDULED 1ST AND
8TH HOURS.
3. ELAI NE ARTYM UK ALREADY HAS A FULL STUDY

HALL SCHEDULE. MOVI NG HER TO ADDI TI ONAL
REGULAR STUDY HALLS | MPACTS NEGATI VELY ON
THE " AT- Rl SK* PROCGRAM

4. UTI LI ZING ANG E REYNOLDS WOULD NEGATI VELY
| MPACT ON THE TOTAL LIBRARY OPERATI ON.
MRS. KIEF DOES TEACH SOVE  ELEMENTARY
LI BRARY CLASSES TO ALL ELEMENTARY STUDENTS
ON A REGULAR BASI S.

PLAN "C

LEAVE CURRENT Al DE ASSI GNMENTS AS THEY EXIST IN THE
1992/ 93 SCHOCOL YEAR

BENEFI TS:
1 CONTI NUI TY I N STUDY HALLS
2. NO STATE AND REDUCTI ONS
3. NO DAMACGE TO EXI STI NG SUCCESSFUL PROGRANMS
4. NO NEGATIVE |IMPACT ON MNMASTER OR STAFF
SCHEDULES
5 POSSI BLE REDUCTION IN TIME BY ASSI GNI NG

STUDENT ACTIVITY ACCOUNTS TO THE
BOOKKEEPER

Kellstrom and the District Admnistrator, rather than the Board, devel oped the
three plans. The adnministrators intended to point out the weaknesses in Plans
A and B so that the Board would adopt Plan C, the plan reconmended by the two
adm ni strators. Wth respect to Plan "A/" the conflict between 7-12 and K-6
schedul es resulted fromthe fact that the K-6 elenentary ran on bl ock schedul es
and 7-12 ran on specific periods of time of 45 minutes in length; the nonetary
reduction by involving special ed aides is due to the fact that the District
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receives approximately 50 percent categorical aides for special ed enployees;
and the difficulty scheduling duty free Ilunch periods and playground
assignnents is due to the overlapping time schedules of the elenmentary and
junior-senior high schools. Plan B used only non-EEN aides for the study hall.
Grtz, Hckey, Atymuk, and Reynolds are non-EEN aides. When the
"Conpr ehensi ve Analysis" was reviewed by the Board, the Board decided to go
with Plan B and Kellstrom was directed by the Board to devel op the appropriate
wor k schedul e. At the regular School Board neeting of June 21, 1993, the
District Admnistrator announced that the District had received a letter from
VWEAC requesting to start formal negotiations with the new support staff union
in July. At that neeting, the Board did not give the District Adm nistrator
advice or direction regarding the comencenent of negotiations, nor did it
provi de any other response. The June 21, 1993 Executive Mnutes of the regul ar
School Board neeting contain the follow ng:

DI SCUSSION HELD ON AIDE PCSITIONS AND THE PGSSIBLE
REDUCTI ON OF THE NUMBER OF Al DES WTHI N THE DI STRI CT.

MR VWH TCOVB | S | NSTRUCTED TO CONSTRUCT A COVPREHENSI VE
PLAN FOR THE DI STRICT Al DE PCSI TI ONS W THOUT USI NG THE
PRESENT FULL TIME STUDY HALL AIDE TO BE SUBM TTED
TUESDAY, JUNE 29. THE 1993/94 BUDCET |S TO REFLECT
THI' S REDUCTI ON | N STAFFI NG

IT 1S SUGGESTED THAT MR WH TCOMB LOCK AT DI VERTI NG THE
FOLLON NG AIDES TO BECOVE STUDY HALL Al DES: PATTI
H CKEY, ANG E REYNOLDS AND ELAI NE ARTYM WK

THAT NO ACTION IS TAKEN ON THE KITCHEN Al DE PGCSI TI ON
FOR 1993/ 94.

In response to the Board's request to present options for operating the study
hall without having a full-time study hall aide, Kellstrom wth the assistance
of Whitconb, devel oped a "needs survey", which was presented to the Board by
June 24, 1994. In the "needs survey," "Plan A" involved staffing the study
halls and student supervision wth Non-EEN aides: Patti Hi ckey, Elaine
Artym uk, and Angi e Reynolds. Hickey was assigned to the 1st, 2nd, 7th and 8th
period study halls. Artymuk was assigned to the 3rd, 4th, and 5th(B) period
study halls. Reynol ds was assigned to the 5th(A) and (B) open rec and 6th
period study hall. The "needs survey" was prepared under the signature of
Kell strom and contai ned the foll ow ng:

PLAN A PROBLEMS

1. PATTI H CKEY WLL HAVE NO TIME TO ACCOVPLI SH
FUND 50 PAPERWORK. THERE ARE ALSO A VAR ETY OF TASKS
THAT MR WH TCOVB AND M SS SCHUESTER HAD NOT ASSI GNED TO
MRS HI CKEY DURI NG THE SPRI NG PROBATI ONARY PERI CD. I T
WAS THE DI STRICTS | NTENTI ON THAT MRS HI CKEY FOCUS ON
LEARNI NG AND DO NG AN EXCELLENT JOB WTH THE FUND 50
RESPONSI BI LI TI ES. THERE ARE NUMERQUS DUTIES IN THE
ADM NI STRATI VE OFFI CE THAT NEED TO BE ATTENDED TO
THESE WLL NOI' BE ADDRESSED BECAUSE OF MRS HI CKEYS
ASSI GNVENT TO STUDY HALL.

2. ANG E  REYNOLDS WLL NOIr BE AVAILABLE TO
SUPERVI SE PLAYGROUND DURI NG RECESSES COR LUNCH PERI OD.
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TH'S WLL CUT DOM ON THE AVAI LABLE STAFF TO SAFELY
SUPERVI SE THESE ACTIVITIES. REQU RING THE OTHER Al DES
TO ASSUME MORE OF THESE DUTIES WHI CH I N TURN DI M NI SHES
THE TI ME THEY HAVE AVAI LABLE TO DO THAT FOR WHI CH THEY
WERE H RED. MRS KIEF WLL HAVE TO RESTRI CT THE USE OF
THE LI BRARY SO AS TO SAFELY SUPERVI SE EI THER ELEMENTARY

OR SECONDARY STUDENTS.

3. ELAINE ARTYMJ K (sic) WLL LOSE THREE PERI ODS OF
AT RI SK STUDY HALL. TH'S IS VERY | MPORTANT TO THOSE
STUDENTS WHO ARE ON THE VERGE OF FAILING TH S PROGRAM

WLL BECOVE SO DI LUTED AS TO BE MEAN NGLESS.

In the "needs survey," "Plan B' assigned both EEN and non-EEN aides, i.e.,

Pel zer, Ernst, Reynolds, Benishek, K inma, Artym uk,
supervi sion and study halls and contained the foll ow ng:

PLAN B
PROBLENMS

1. VICKI PELZER WLL NOI BE ABLE TO SERVE LD
STUDENTS SECOND AND FI FTH PERICDS. MRS, ORY WLL HAVE
TO RESCHEDULE SOVE OF HER LD STUDENTS, PGOSSIBLY NOT
MEETI NG ALL OF THE NEEDS AS PRESCRI BED | N EACH STUDENTS

(sic) |EP.

2. LORI KLIMA WLL HAVE TO LEAVE THE THREE EEN
STUDENTS UNATTENDED FOR ONE PERI CD. THI'S IS CONTRARY
TO THESE STUDENTS |IEP AND NOT A SAFE,
SUPPCRTABLE, RESPONSI BLE POSITION FOR THE DI STRICT TO

TAKE.

and Hi ckey,

LEGAL,

to student
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3. ANG E REYNOLDS WLL NOT BE AVAI LABLE TO SUPPORT
MRS. KIEF IN THE LIBRARY DURING FOURTH PERI OD.
MRS. KIEF WLL El THER HAVE TO CLOSE THE LI BRARY TO THE
H GH SCHOOL DURI NG FOURTH PERI OD SO THAT SHE CAN SERVE
THE ELEMENTARY OR VI SA/ VERSA.

4. CONNLE ERNST WLL M SS HALF OF THE TI ME THAT SHE
I'S ASSI GNED TO OUR EARLY CHI LDHOOD PROGRAM  BECAUSE OF
THE TYPE OF CH LDREN AND THE UN QUE PROBLEMB THEY
PRESENT THERE IS A SAFETY |SSUE HERE IT IS
QUESTI ONABLE WHETHER MRS (sic) KELLER CAN ACCOWPLI SH
ALL THAT SHE TRIES TO ACCOWVPLI SH W THOUT THE HELP CF
HER Al DE.

5. JENNI FER BENI SHEK WLL MSS 1/3 O THE PM LD
PROGRAM THIS 1S D RECT SUPPORT FOR MRS. KIESLICK
THERE ARE CONCERNS ABOQUT THE THOROUGHNESS OF THI'S
PROGRAM W THOUT THE HELP OF THE Al DE.

6. ELAINE ARTYMJ K (sic) MSSES FIFTH HOUR AT RI SK
STUDY HALL. THI' S HAS BEEN THE ESTABLI SHED PRACTI CE FOR
THE 92-93 SCHOOL YEAR IT IS NOT A GOOD PLAN, BUT
OVERALL HAS ONLY DIM NISHED THE AT RISK PROCGRAM ONE
PERI OD PER DAY.

7. OVERALL THI'S SPREADS QOUR SUPPORT STAFF SO THI N
THAT THEY WLL NOW BE SPENDING A MAJORITY OF THE TI ME
DONG DUTIES FOR WH CH THEY WERE NOT H RED. ANY
I LLNESS WLL PUT US IN A PCSI TI ON WHERE VWE DO NOT HAVE
A SAFE SI TUATI ON, NOT JUST IN A RESPECTI VE JOB SI TE BUT
ACRCSS THE BOARD.  AS WE DO NOT PROVI DE SUBSTI TUTES FOR
AIDES ON A REGULAR BASIS, THE SITUATION COULD BECOVE
VERY UNSAFE FOR STAFF AND STUDENTS.

I DO NOT RECOMMEND EI THER OF THESE AS A SAFE,
EXPEDI ENT WAY TO SAVE ELCHO DI STRI CT FUNDS.

Kel | strom understood that the Board was requesting this information because,
t hroughout the Spring of 1993, the Board had been pursuing a need to cut staff.
Whitcomb and Kellstrom recommended to the Board that they nmaintain the
status quo on the aide assignnments. Witconb and Kellstrom advised the Board
that the District would lose the ability to claim categorical aides for the
time that the EEN aides were used for study halls. The categorical aides
i nvol ve 40 to 50% of the EEN ai des wage and benefits. The mnutes of the Board
Finance Commttee of June 29, 1993 contains the following under Item III,
taking action on itens discussed in closed session:

MOTI ON BURBY/ FOREVMAN THAT ANG E REYNOLDS, LORI KLI MA,
AND ELAI NE ARTYM UK BE COFFERED EMPLOYMENT FCR THE 93/ 94
SCHOOL YEAR AT 7 HOURS PER DAY WTH APPROPR ATE
BENEFI TS PER BOARD PCLICY AND THAT JOANNE WAGNER BE
OFFERED EMPLOYMENT AT 3 1/2 HOURS PER DAY WTH NO
BENEFI TS. FURTHERMORE, WE ADVERTI SE FOR THE POSI TI ON
O L.D AIDE (NEEDS PROPER CERTIFICATION AND
EXPERI ENCE) FOR 7 HOURS PER DAY AT $6.00/HR FOR 180
DAYS WTH APPRCOPRI ATE BENEFI TS AS PER BOARD PCLICY,
THAT THE STUDY HALL Al DE PCSI TI ON BE FURTHER EVALUATED
WTH THE USE OF THE ABOVE AIDES TO FILL THAT PCSI TI ON
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AND A COWPREHENS| VE HOURLY SCHEDULE BE PROVI DED TO THE
BOARD. FOREMAN AYE, PELZER ABSTAI N, BURBY AYE, RAI TH
AYE, MOCRE AYE. MC

MOTI ON BURBY/ FOREMAN THAT JENNI FER FORBES- BENI SHEK' S
EMPLOYMENT BE TERM NATED AND THAT THE L.D. A DE
POSI TI ON BE POSTED FOR 7 HOURS PER DAY AT $6.00/HR FOR
180 DAYS WTH THE APPROPRI ATE BENEFI TS AS PER BOARD
POLI CY. FOREMAN AYE, PELZER ABSTAIN, BURBY AYE, RAITH
AYE, MOORE AYE. MC.

The minutes of the July 20, 1993 neeting of the Finance Committee, which is a
conmmttee of the whole, contains the following initemlll, referencing actions
taken in cl osed session:

A MOTI ON BURBY/ FOREMAN TO RECOVMEND THAT THE BQARD
ADOPT PLAN A (Al DE SCHEDULI NG USI NG NON- EEN Al DES W TH
ANG E REYNOLDS BEING USED FOR THE FIRST STUDY HALL
PERIOD AS WELL AS HER OTHER ASSI GNMENTS IN PLAN A

FOREVAN AYE, PELZER ABSTAI N, BURBY AYE, RAITH AYEE. MC

B. MOTI ON FOREMVAN BURBY TO RECOVMEND THAT THE BQARD
ADCPT THE PLACEMENT OF ALL STUDY HALLS IN THE H. S
LIBRARY IF THE NUMBER IS LESS THAN 26 STUDENTS -W TH
JUDGEMENT BEI NG USED ON ANY AMOUNT COF STUDENT NUMBERS
IN EXCESS OF 25 TO PLACE THE STUDY HALL I N THE LI BRARY.
FOREMAN AYE, PELZER ABSTAI N, BURBY AYE, RAITH AYE
M C.

C. MOTI ON  PELZER/ FOREMAN THAT THE 5/6  GRADE
PCSI TI ON AS ADVERTI SED BE FI LLED FROM I N-HOUSE AND THE
FOLLOW NG REASSI GNMENTS BE DI RECTED: MRS. CURRAN BE
ASSIGNED TO THE 4TH GRADE, THAT MRS. FASBENDER BE
ASSIGNED TO THE 1ST GRADE AND THAT MRS. WALKER BE
ASSI GNED TO 5/ 6TH GRADE. ALL AYE.

As a response to proposed State budget limtations, the Board which was seated
in April, 1993 determined that it was necessary to reduce staff for the 1993-94
school year. The Board could not lay-off teaching staff because the tine
l[imts for such action had passed by the tinme that the Board canme into office.
Gven the May 15th deadline for teacher assignnments, the Board was able to
make sonme teacher reassignments. Additionally, the Board did not hire a
replacenent for M. Radtke, a teacher who had died during the 1992-93 school
year. The Board did not accept the administration's recommendation to naintain
the status quo on aide positions because it did not save any noney. The Board
did not consider the quality of any aide's work performance when it decided to
elimnate the study hall aide position. The Board did give consideration to
reduci ng non- EEN ai de positions other than Grtz, e.g., Reynolds, Artym uk, and
H ckey, but decided that it would be nost logical to elimnate the study hall
ai de position because it would provide a cost savings and woul d have the | east
i npact upon the student body in that it did not involve working directly with
students. EEN ai des were not reduced because these aides work directly with
children and/or are in prograns that are reinbursed from outside sources. The
portion of Reynolds position which involves the Special Education secretari al
work receives reinbursement nonies, as does the Fund 50 work performed by
H ckey and the At-Risk work perforned by Artym uk. The Board termnated
Eckardt at the end of the 1992-93 school year and did not fill this position
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for the 1993-94 school year. Foreman believes that the student activity
account should be handled by the District Bookkeeper and this belief was a
consideration in her decision to elinmnate Grtz' position. On July 27, 1993,
The District Admnistrator issued the following letter to Patricia Grtz:

At a Regular School Board Meeting on Mbonday,
July 26, 1993, the School Board determ ned that your
services as a Study Hall Aide will not be needed for
the 1993-94 school year.

Thank you for serving our children in a caring
and conpassi onate nanner.

May you experience success in all future
endeavors.

In the opinion of the District Administrator, Grtz could perform all of the
non- EEN ai de assignnents. The Board did not discuss the possibility of
assigning Grtz to another aide position at the time that the Board made the
decision to termnate Grtz' study hall position. Kell strom and the District
Adm nistrator recall advising the Board of Grtz' tutoring activities.

Kellstrom and the District Adm nistrator considered Grtz' work performance to
be excellent and recall advising the Board of this fact. While Kellstrom could
not recall that the Board nade any response to his remarks, which were nade in
the Fall of 1992, he did recall that Board Menber Keen had told him that she
was inpressed with Grtz' work. The District Admnistrator did not have any
discipline problems when Grtz was in the study hall and considered the
continuity of having a single aide to be inmportant in naintaining discipline.

The District Administrator did have problens with the previous occupant of the
study hall position. The District Administrator does not know whether the
Board menmbers understood how well Grtz was performing in the study hall. The
District did not have a procedure for evaluating support staff and the
adm ni strators had not evaluated the support staff at the time that the Board
nmade the decision to elimnate the study hall aide position and termnate
Grtz' enploynment. At sone point prior to the decision to elimnate the study
hal| aide position, the Board Personnel Conmittee had discussed reducing the
number of study halls available to students. At that tine, Burby discussed the
fact that he had observed that students were resting with their heads down and

not studying during one of Grtz' study halls. This discussion occurred in
cl osed session. Grtz never saw Burby observing her study hall and believes
that he could not have done so without being observed by her. Neither Burby,

nor Foreman, recall being advised of Grtz' tutoring work. At the tinme that
the Board decided to terminate Grtz' enploynent, the Board discussed Burby's
conplaint that Grtz was in the admnistrative office too nuch. Burby did not
explain how he knew that Grtz was in the adnministrative office and did not
el aborate on the nature of Grtz' visits to the admnistrative office. Grtz
normal work duties often required a visit to the admnistrative office. During
the 1993-94 school year, the aides had difficulty naintaining discipline in the
study hall and the Principal established a special training program for these
ai des. During the 1993-94 school year, the District Bookkeeper, who was paid
nmore than Grtz, nmaintained the student activity account as part of her normal
work duties. Burby and Foreman deny that Grtz' union activities were a
consideration in the decision to elimnate the study hall aide position and
termnate Grtz' enploynent. The Board did not give any consideration to
Grtz' wunion activities when it decided to elimnate the study hall aide
position and termnate Grtz' enploynent with the District. The decision to
elimnate the study hall aide position and terminate Grtz' enploynment was made
for legitimte business reasons.
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8. At the beginning of the 1992-93 school year, the Board denied
Kellstroms request to hire a six hour aide to work in the office. In the Fall
of the 1992-93 school year, the Board had received a DPl bulletin which
i ndi cated that there could be budget caps for the ensuing year and the Board
was concerned that it would not stay within the 1992-93 budget. At the January
25, 1993 Board neeting, the District Admnistrator requested the Board to
freeze spending to maintain the Fund 10 bal ance and discussed limting travel
and workshops. The minutes of the regular School Board neeting of January 25,
1993 contain the following ItemVII(E):

BOARD ADVISED WH TCOVMB TO SCRUTIN ZE EXPEND TURE
REQUESTS AND FREEZE AS NEEDED BASED ON YEAR TO DATE
SPENDI NG SO THAT BUDGET W LL NOT BE OVERSPENT

The District's Fund 10 account is the operating fund. Historically, the Board
and the District Adm nistrator have recognized the inportance of naintaining a
surplus to neet any unantici pated expenses and to bridge the gap when revenues
are not received in tine to neet expenses. The regular school board m nutes of
February 22, 1993 contain the following in itemX, the Administrator's report:

VWH TCOVMB STATED THAT ALL MAJOR SPENDING WAS CUT IN
ORDER TO SAVE MONEY AND HOPES THAT SOVE MONEY WLL
REMAI N AT THE END COF THE YEAR
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Wiile the March 8, 1993 minutes of the Personnel/Negotiation Commttee neeting
refers to a 3.2% budget increase, the District Adm nistrator believes that this
was an error and that he was instructed to have no nore than a 4% budget
i ncrease. The District's Financial Statenment for June, 1993 reported the
Fund 10 checking account balance to be $566, 883.42, which was approximtely
$200, 000 nore than the previous year. The District Admnistrative Secretary
received a 14% wage increase for the 1993-94 school year. The Bookkeeper was
initially included in the support staff bargaining wunit. After the
representation election, and upon the request of the Bookkeeper, the Union and
the Board agreed to exclude the Bookkeeper position fromthe bargaining unit.

Thereafter, the Bookkeeper received a 12% i ncrease. Wen approving these wage
i ncreases, the Board reviewed the Northbound Lakes Conference wages for simlar
positions and determined that the District wages were not conparable. The wage
increases were discussed with Witconb, but Witconb did not nmake any
reconmendation with respect to the anmount of the increases. Grtz considers
the raises to these two non-union enployes to be a nessage fromthe Board that
they woul d have been good to the support staff if they had not unionized. At
the tine that the Board decided to termnate Grtz' enploynent, the Fund 10
surplus was sufficient to fund Grtz' position. The final 1993-94 budget
represented a 3.3% increase over the 1992-93 budget. At the time of the
August 9, 1993 Annual Meeting and Budget Hearing, the District Admnistrator
did not know the effect of legislation which would limt revenues for the 1993-
94 budget and understood that the District could increase the levy by $140, 000.

The m nutes of this Annual Meeting contain the foll ow ng:

8. MR VWH TCOMB GAVE A REPORT ON THE BUDCET. HE
EXPLAINED FUND 10 AND CUTS MNADE, 6TH - GRADE -
$53,000; ONE HALF TIME G FTED AND TALENTED - $27, 000

ONE Al DE PCSI TION - $11, 800; AND TEACHER REQUEST CUTS -
$160, 000 TOTALLI NG $252,000, LEAVING A FUND 10 BUDCET
OF $3,120,778; TAX LEVY OF $2,744,343 (FUND 10) AND
$106, 463 (FUND 30); TOTAL LEVY OF $2,850,806; ML RATE
OF $19. 03.

The m nutes of the August 23, 1993 regular neeting of the School Board contain
the followi ng under item VI:

B. SECOND GRADE Al DE - DELETE

C. ADM NI STRATOR | NSTRUCTED TO PLACE A HOLD ON ALL
PURCHASE ORDERS EXCLUDI NG TEXTBOCOKS EFFECTI VE 8/ 23/ 93
UNTI L SUCH TI ME AS THE BOARD ANDY OR FI NANCE COWM TTEE CAN
REVI EW THE $39, 386 DEFICI T OR SHORT FALL

Subsequently, the Board learned that the District was $98,115 over the state
i mposed revenue caps. As of the date of hearing, the Board has laid off all of
the teachers and aides for the 1994-95 school year because of budget concerns.
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Upon the basis of the above and foregoi ng Findings of Fact, the Exam ner
nmakes and i ssues the follow ng

CONCLUSI ONS OF LAW

1. Conpl ai nant El cho Education Support Personnel Association is a
| abor organi zation within the neaning of Sec. 111.70(1)(h), Stats.

2. Respondent El cho School District is a nunicipal enployer within the
neani ng of Sec. 111.70(1)(j), Stats., and the El cho School District Board of
Education is an agent of the Respondent El cho School District.

3. Patricia Grtz is a nunicipal enploye within the meani ng of
Sec. 111.70(1)(i), Stats.

4. The Elcho School District Board of Education's decision to
term nate the enploynment of Patricia Grtz on July 26, 1993 was not notivated,
in any part, by hostility toward Patricia Grtz for engaging in activity
protected by Sec. 111.70(2), Stats., and therefore, Respondent El cho School
District has not violated Sec. 111.70(3)(a)3, Stats., or derivatively,
Sec. 111.70(3)(a)l, Stats.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Exam ner nakes and issues the follow ng

ORDER 1/
The conplaint is disnmissed inits entirety.
Dated at Madi son, Wsconsin, this 13th day of August, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

By Col een AL Burns [s/
Col een A. Burns, Exam ner

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.
(5) The commission nmay authorize a conm ssioner or
exam ner to nmake findings and orders. Any party in interest
who is dissatisfied with the findings or order of a
conmi ssioner or examiner may file a witten petition with the

(footnote continued on Page 17)
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1/ (footnote continued from Page 16)

conmi ssion as a body to review the findings or order. |If no
petition is filed within 20 days fromthe date that a copy of
the findings or order of the conm ssioner or exam ner was
mailed to the last known address of the parties in interest,
such findings or order shall be considered the findings or
order of the commission as a body unless set aside, reversed
or modified by such comm ssioner or examiner wthin such

time. If the findings or order are set aside by the
conmi ssioner or examner the status shall be the sane as
prior to the findings or order set aside. |If the findings or

order are reversed or nodified by the conmissioner or
examner the time for filing petition with the conmm ssion
shall run from the time that notice of such reversal or
nodi fication is mailed to the last known address of the
parties in interest. Wthin 45 days after the filing of such
petition with the comm ssion, the conmssion shall either
affirm reverse, set aside or nodify such findings or order,
in whole or in part, or direct the taking of additional
t esti nony. Such action shall be based on a review of the
evi dence submitted. If the commission is satisfied that a
party in interest has been prejudi ced because of exceptional
delay in the receipt of a copy of any findings or order it
may extend the time another 20 days for filing a petition
with the commi ssion.

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).
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ELCHO SCHOOL DI STRICT

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On Septenber 23, 1993, the El cho Education Support Personnel Association
filed a conplaint with the Wsconsin Enploynment Relations Comm ssion alleging
that the Elcho School District violated Sec. 111.70(3)(a)l and 3, Stats., by
termnating the enploynent of Patricia Grtz in retaliation for engaging in
protected concerted union activities. Respondent Elcho School District denies
that it has violated any section of the Minicipal Enploynent Relations Act.

POSI TI ONS OF THE PARTI ES:

Conpl ai nant

Patricia Grtz was actively involved in organizing the support staff and
was the point person for the Association. District Admnistrator Witconb and
Principal Kellstrom acknow edge that they were aware of Patricia Grtz'
i nvol venent with the support staff organizing effort.

In the opinion of the District Admnistrator, the Board of Education was
also aware of the fact that Patricia Grtz was the point person in the
Association's organizing effort. The District Administrator's opinion is
supported by the fact that Patricia Grtz' organizational activity was comon
knowl edge to the administrators and enployes within the school building; the
exi stence of a close personal relationship between two of the support staff
enployes and two of the Board nenbers; and Board President Forenman's
acknow edgenment that she was aware of Patricia Grtz's Association activity.

The Conmi ssion has previously adopted the "small plant" doctrine. Thus,
the small size of the Elcho comunity provides a reasonable basis to infer that
the Board nmenbers did know that Patricia Grtz was the key person behind the
support staff organizing effort.

Kellstroms testinmony denonstrates that, when the support staff wunion
sought voluntary recognition, School Board President Burby's response was
hostile. The inference that the Board term nated Patricia Grtz' enploynent in
retaliation for engaging in protected activities is supported by the sequence

of events, as well as the pretextual nature of the Board's reasons for
elimnating Patricia Grtz's position. The use of inferences is appropriate
for establishing the Board' s union animus and illegal notive.

In February, 1993, the support staff had an organi zati onal neeting and
enployes informally voted in support of the Association. Both Admi nistrators
were aware of this neeting and, by March 8, 1993, the Board was al so aware of
this meeting. Following the March 8, 1993 Board neeting, the School Board gave
the District Administrator a set of guidelines for developing the 1993-94
budget . These guidelines included instructions "to renpve the equival ence of
three full-tine aide positions from the budget" and "further reduce support
staff as is needed to bring in a budget increase of 3.2%or |ess."

Al though the Board chose to hire a part-tine aide in January of 1993,
less than two nmonths later, the Board decided that it was necessary to
elimnate three aide positions for the follow ng year. G ven the intervening
event of the Association's organizational neeting, the timng of the Board' s
decision to reduce aide positions is suspect.
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In response to the Board's directive, the D strict Admnistrator
submitted three proposals to the Board. The Board, however, did not follow the
Adm nistrator's recomendation, i.e., nmaintain the status quo. Rat her, the
Board chose a proposal which involved having three other non-EEN Aides split
the study halls. The two Adnministrators did not believe that this was a w se
choi ce and advised the Board that they had concerns with respect to the other

aides being diverted from their duties to take study halls. The District
Adm nistrator also feared that the loss of continuity in the study hall
position would adversely affect discipline. As the testinony at hearing

reveal ed, the aides have had trouble muintaining discipline in study halls
during the 1993-94 school year.

During the tine period in which the Association was petitioning the WERC
to conduct a representation election, the Board proceeded in a pieceneal
fashion to give support staff enployes reasonable assurance of enploynent for
the 1993-94 school year. As Patricia Grtz testified, the aides were concerned
about this hiring pattern and believed it was designed to create dissension
among the new y organi zed ai des.

At the May 24, 1993 Board neeting, the Board gave reasonabl e assurance to
only three aides: Patty H ckey, Vicki Pelzer, and Connie Ernst. Wile Burby
testified that the Board gave reasonabl e assurance to these three ai des because
they were Special Education Aides and "those enployes had been with us for a
while," such a rationale is not supported by the evidence. Patty H ckey was
neither a Special Education Aide, nor a |ong-term enploye. Mor eover, ot her
Speci al Education A des were not given reasonabl e assurance until early June of
1993, after the WERC had notified the Board that the Association had won the
el ecti on.

Respondent suggests that Principal Kellstrom reconmended that the Board
gi ve reasonabl e assurance to the three aides: Patty Hickey, Vicki Pelzer and
Conni e Ernst. However, Kellstrom advised the Board that if it did not provide
reasonabl e assurance to the aides, the District would have to pay unenpl oynent
conpensati on. This recomrendati on was a general recomendation about all the
ai des.

Board President Foreman indicated that Patricia Grtz' study hall
position was elimnated because Grtz, unlike the other aides, did not have
student contact. However, Patty Hi ckey, was a hot lunch aide who had very
little student contact. Mreover, this rationale ignores that fact that Grtz
provi ded val uable tutoring to students in her study hall.

At the tine that she received her reasonabl e assurance, Patty Hi ckey was
a recently hired School Lunch Aide on a thirty day probationary period. As
District Administrator Wiitconb testified, Patricia Grtz was capable of doing
any of the non-EEN Aide jobs, including the duties perforned by Patty Hi ckey.
While Burby indicated that the District received rel nbursenent for Hickey, the
federal funding insured the retention of a position and not the retention of a
particul ar enpl oye. The fact that the Board chose to retain Hickey, rather
than Patricia Grtz, strengthens the inference that the Board' s decision to
termnate the enploynent of Patricia Grtz was in retaliation for her
Associ ation activities.

Foreman also stated that the bookkeeper should be handling the student
activity account. As Kellstrom testified, however, Grtz had been given the
activities account because the bookkeeper was not finding the tine to perform
the necessary paperwork. Wile Burby testified that he felt confident that the
bookkeeper could performthe student activity account duties, a year earlier he
had nade the notion to transfer the account to Grtz.
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The Board could have transferred the activity account to the bookkeeper
without elimnating the study hall position. I ndeed, the student activity
account had not previously been assigned to the study hall aide.

Grtz's performance of the student activity account duties was
exenplary. As was her conduct of the study hall. The fact that the |ayoff of
Grtz jeopardized efficient and well-nanaged prograns suggests a retaliatory
notive. As does the sequence of the key events and the [ack of any reasonable
expl anation for these events.

Initially, Burby stated that he did not know whether or not Grtz was
doing a good job. Subsequently, he testified that he had received conplaints
that students were not studying in the study halls; that he had visited Grtz'
study hall; that he had observed students resting with their heads down and no
books on the table; and that these observations were a subject of discussion in
cl osed session by the Board. Grtz, however, denied that Burby had ever been
in one of her study halls. The fact that Burby felt the need to create reasons
for the elimnation of Grtz's position during his cross exam nation supports
the inference that the real reason for her termnation was retaliation for her
uni on organi zing activities.

In another of Burby's many inconsistencies, Burby testified at one point
that he did not have information on how H ckey was doing, but then also
testified that "Ms. H ckey had turned around the hot lunch program" The nost
reasonabl e construction of the record evidence is that the Board had no idea
whet her Patty H ckey was doing a good job or not. The inconsistencies in
Burby's testinony establishes that he is not credible.

Respondent misrepresents the record by repeatedly asserting that in
Novenber, 1992 and January, 1993, the District Adm nistrator had concerns about
bei ng over budget for the 1993-94 school vyear. In fact, preparation of the
1993-94 budget did not commence until Mrch, 1993, and the budget was not
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finalized wuntil August, 1993. The Board's reliance on budget concerns
expressed at its August 23, 1994 neeting and during the 1993-94 school year are
i rrel evant because these concerns arose after the Board terminated Grtz.

In the face of a so-called "financial crisis,”" the Board decided to give

rai ses of 12% and 14% to non-union support staff. The District's Bookkeeper
received her raise after successfully petitioning for her exclusion from the
Association's bargaining unit. In the opinion of the District Admnistrator,

the District could afford to retain Patricia Grtz in her study hall position.

The Board did not begin the process leading to the elimnation of Grtz's
position prior to the point in tinme that the Association began to organize.
The alleged financial reasons advanced by the District as justification for
Patricia Grtz's layoff are pretextual.

The Board has given prelimnary notice of non-renewal to all of the aides
for the 1994-95 school year. Al though Burby stated that the Board laid off
each of the aides for financial reasons, the Board al so chose to lay off those
ai des for whom fundi ng was assured. The fact that the District would not save
any noney by elimnating positions which were fully funded gives cause to
guestion Burby's conpassi on and notivation for the mass |ayoff.

A cynic mght conclude that the mass |layoff was an attenpt to intimdate
the support staff who are in the process of bargaining their initial contract.
According to Burby, the Board proceeded this way because they w shed to be
fair to enployes because there was a possibility of their not being rehired.
If this is indeed the reason for the Board's en nmasse layoff, then such
"conpassion"” is clearly lacking in the Board' s dealing with Patricia Grtz when
the Board waited until the end of July to advise her of her termnation.

In conclusion, the rationale espoused for the termnation of Patricia
Grtz does not withstand close scrutiny. The School Board of the Elcho School
District violated Sec. 111.70(3)(a)3, Stats., when it elimnated the position
of Patricia Grtz and termnated her enploynent in retaliation for organizing
activities on behalf of the El cho Education Support Personnel Association.
Patricia Grtz should be reinstated to her position and nmade whole for her
wrongful term nation.

Respondent

The District's admnistrative staff consists of Joseph Witconb, the
District Admnistrator, and Charles Kellstrom the Principal. During the 1992-
93 school year, there was a lack of trust and confidence between the Board and
the administrative staff with regard to reconmendati ons and/or deci si ons.

Neither the District Administrator, nor the Principal, claimed to have
advi sed nenbers of the School Board that Grtz was involved in organizing the
support staff or that she was acting as a l|iaison between the support staff and
the Wsconsin Education Association Council. Kellstronmis testinmony nerely
denonstrated that Grtz' organizational activity was general know edge within
the high school building. Wiile Grtz assuned that the Board nenbers were
aware of her organizational activity, her testinmony does not establish that any
Board nmenber had actual know edge of this union activity. Ri chard Burby, the
School Board derk, and Elsie Foreman, the School Board President, wthout
refute, testified that the School Board had no knowl edge of Grtz's union
organi zing activities at the tine the Board elimnated her study hall aide
position.

The Association is incorrect when it states that Burby indicated that the
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Board was aware of the Association neeting by the March 8 Board meeting. Burby
testified that in regard to the support staff organizing, he did not recall any
specific information that the School Board had been given except which m ght
have been provi ded through gossi p.

The record is devoid of any evidence that the School Board's decision to
elimnate Grtz's study hall position was notivated, to any degree, by anti-
union aninmus. As Burby testified, when the School Board di scussed elimnating
the study hall aide position, there was absolutely no discussion by the School
Board of Grtz's Association activities or the support staff seeking
Associ ation representation. This testinony was corroborated by Foreman. Even
the Association's principal witness, Patricia Grtz, was unable to testify that
the School Board had considered her Association activities in reaching its
decision to elimnate her position.

The Association would have the Examiner infer "hostility" based upon
Burby's response to their request for voluntary recognition. The Association,
however, has overl ooked Burby's testinony as to why he was opposed to voluntary
recognition of the support staff. Burby did not oppose the support staff's
organizing as a collective bargaining unit, but rather sinply desired a
Associ ation election because an election would clearly define which enployes
woul d be included within the unit.

At the School Board neeting held on Novenber 16, 1992, Witconb advised
the School Board of the possibility of certain revenue linmtations being
i nposed upon school districts by the State Legislature which, if adopted, would
pl ace the School District over budget. At that tine, Kellstrom requested the
filling of a six hour aide position for the School District's admnistration
of fice, which request was deni ed by the Board.

At the next Board neeting, held on January 25, 1993, the Board advised
Whitconb to scrutinize District expenditures and "freeze" expenditures as
needed so that the budget would not exceed the proposal revenue caps. At the
February 22, 1993, School Board neeting, Witconb advised the School Board that
all major District spending had been "cut" in order to reduce expenditures with
t he expectation that funds woul d be renmaining at the end of the school year.

The Association's claim that the School Board hired a part-time school
office aide at the January 25, 1993 neeting is msleading. At the neeting, the
Board authorized the hiring of an individual to fill the position through
May 28, 1993. Consequently, Kellstrom requested that the position be filled
for the sumer of 1993, but the Board denied this request and, subsequently,
elimnated the position inits entirety.
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At the next Board meeting, on March 8, 1993, the School Board instructed
Whitconb to (1) prepare a budget for the 1993-94 school year wthin the
paraneters of the 3.2 percent revenue caps then under consideration by the
State Legislature and (2) construct staffing patterns within these paraneters.
The Board specifically directed Witconb to not fill a vacant teacher
position; not replace the gifted and tal ented teaching position if the position
shoul d becone vacant; assign the present gifted and talented English teacher to
full-time English instruction; assign the H gh School guidance counselor to
work half tine as a guidance counsel and half time as a teacher; assign the
El ementary School guidance counselor to work half tinme as a gui dance counsel or
and half tine as a teacher; elinmnate the equival ence of three full-tinme aide
positions from the budget; and further reduce the District's support staff as
needed to stay within the 3.2 percent or |ess budget increase. These actions
of the School Board were taken before March 22, 1993, the date on which the
School Board |earned that the support staff was organizing as a collective
bargai ning unit.

The evi dence denobnstrates that the elimnation of the study hall position
conmenced prior to the Association's organizing efforts and was conpleted |ong
after the Association election and the unit was certified. The evidence
further denonstrates that this elimnation was wundertaken for legitimte
busi ness reasons which had nothing to do with union organizing efforts. As the
testinony of Burby and Foreman unequivocally denonstrates, these actions were
taken to ensure that the District would not exceed its budget and to stay
within the projected 3.2 percent revenue caps. As part of this process, the
Board chose to elinmnate the study hall position and assigned other aides to
perform the duties of that position. Burby's testinony establishes that Pizl
and Schuester received their wage increases because the Board had |ooked at
conparabl e data in the Northbound Lakes Conference.

The School Board issued letters of reasonable assurance to Pelzer and
Ernst based upon Kellstroms recommendation that they be rehired for the
upcom ng school year because they were Special Education Aides and they were
needed to serve special education students. As Special Education Aides, the
School District was reinbursed for a portion of the costs of these positions.

Wth respect to Hi ckey, 50 percent of the cost of her position was funded
by the State of Wsconsin. Furt hernore, H ckey had been specifically trained
by DPl to manage the District's hot l|unch program Bur by explained why the
Speci al Education Aides and other aides were retained and Grtz's position
el i m nat ed. The School Board gave reasonable assurance to Special Education
Ai des on dates when so recommended by the administrative staff. Thr ough the
wi nter and spring of 1992-93 school year, the Board was continuously review ng
staffing alternatives.

The Association alleges that Grtz was capable of performng any of the
duties of the non-EEN aides, including those performed by Hickey. Wile this
may be true, neither Grtz, nor the Association, ever requested to nmeet with
the School Board to discuss why Grtz was selected for |ayoff and/or to request
her reassignnment to one of the other aide positions.

The Association clains that because the School Board waited until near
the end of July, 1993, to determine Grtz's unenploynent status, its actions in
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elimnating her position are "suspect." It is obvious that preparing and
review ng options and determning how to provide nmonitoring for the District's
study halls without a study hall aide sinply took tine.

The Association suggests that the layoff of all the District's aides for
the 1994-95 school year was done to intimdate the support staff, and that the
reasons for laying off are suspect since a nunber of the positions are fully
funded. No aide position, however, is fully funded. The cost of fringe
benefits attending a position, such as health insurance, are not reinbursed.
Thus, the elimnation of the aide positions would result in a cost saving.

At the start of the 1993-94 school year the School District had a
projected $98,000 deficit due to limts inmposed by the revenue caps.
Consequently, the School District has had to take even further budget cutting
action to neet the State mandates.

There is no nerit to the claimthat the sequence of events in this matter
denonstrates the School Board' s anti-union aninus. The School Board did not
focus solely upon Grtz, in particular, or support staff enployes, in general,
when it took action to reduce costs. The sequence of events denobnstrates that
the School Board's actions were taken for |legitinmate business reasons.

The District has no reason to dispute the Association's claimthat Grtz
was nore than adequately performing her duties as a study hall aide. However,
Grtz's job performance is not an issue. Grtz's position was elimnated to
reduce costs.

The Association's contention that the small plant doctrine should be
utilized to infer that the School Board was aware of Grtz's Association
activities is without nerit. Even under the small plant doctrine, additional
corroborating evidence is required. Generally, the WERC has applied the small
plant doctrine to inmpute know edge to an enployer where: (1) no direct
evi dence of know edge existed and (2) the enployes' Association activities were
carried out in such a manner that those activities and the enployes'
i nvol venent coul d not have gone unnoti ced.

Wiile there is no question that Grtz was involved in Association
activities, unlike the case relied upon by Conplainant, there was absolutely no
interaction between Grtz and School Board nmenmbers. The School Board was never
advised, either orally or in witing, that Grtz was acting as a liaison
bet ween the support staff group and WEAC Al of the Association activities
occurred off school premises on off-duty tine. Even then Grtz interacted
solely with support staff personnel. Grtz did not engage in any overt
Association activities such as obtaining signatures on Association cards,
wearing Association buttons, appearing before the School Board in support of
the Association, etc. In light of these facts, it is inappropriate to infer
that the School Board had know edge of Grtz's Association activities.

Under NLRB law, it is clear that the finding of know edge can be based
upon inferences drawn from circunstantial evidence, but such inferences nust
not be entirely specul ative or inprobable. In Hadl ey Manufacturing, the NLRB
stated that the mere fact that the plant is of small size does not permt a
finding that the enployer had know edge of the union activities of specific
enpl oyes, absent supporting evidence that the union activities were carried on
in such a manner, or at times that in the normal course of events the enpl oyer
nmust have noticed them It is not reasonable to infer fromthe fact that the
admnistrative staff was aware of Association activities that the Board was
aware of such activities. As the record denonstrates, the administrative staff
never shared that information with the School Board.
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It is inappropriate to "infer" know edge of Association activities based
upon personal relationships. Personal relationships exist in nearly all
enpl oynent settings. If an enploye's know edge of another enploye's union
activities can be inputed to a third party based solely upon a relationship
between the first enploye and the third party, without any evidence that this
knowl edge was conveyed to the third party, an enployer's know edge of an

enpl oye's Association activities will, in general, always be found. Mor e
inmportantly, in this matter, the record is devoid of any evidence that
Ms. Pelzer advised M. Pelzer or that M. Schuester advised M. Burby of
Ms. Grtz's Association activities. |In fact, the evidence is to the contrary.

At hearing, Burby explicitly testified that Schuester never advised him of
Grtz's Association activities.

Schuester and Pel zer are bargaining unit nmenbers. If the Association
wi shed to establish that Schuester had advised Burby of Grtz's Association
activities or that Pelzer had advised M. Pelzer, the Association could have
sinmply had Schuester and Pel zer testify at hearing.

The School District's fund 10 account is used to pay operating expense
and always has a surplus to neet upcom ng expenses. The surplus is necessary
to nmeet unantici pated expenses.

The evidence denonstrates that the Board was not notivated in any nanner

by anti-union aninus. The Board elimnated Grtz' study hall position for
| egiti mate business reasons. Since no violation of Sec. 111.70(3)(a)l or 3,
Stats., has occurred, the conplaint should be disnmissed in its entirety.

Mor eover, the School District should be awarded costs and attorneys' fees.
DI SCUSSI ON

Sec. 111.70(3)(a)3, Stats.

Section 111.70(3)(a)3, Stats., nakes it a prohibited practice for a
nmuni ci pal enployer to encourage or discourage nenbership in a |abor
organi zation by discrimnation in regard to hiring, tenure, or other termnms or
condi tions of enploynent. |In order to establish a violation of this section, a
conpl ai nant must denonstrate, by a clear and satisfactory preponderance of the
evidence, all of the follow ng el enents:

1. The enpl oye was engaged in protected activities; and

2. The enpl oyer was aware of those activities; and
3. The enpl oyer was hostile to those activities; and
4

The enpl oyer's conduct was notivated, in whole or in part, by hostility
toward the protected activities. 2/

As the Respondent recognizes, Patricia Grtz was engaged in protected
activities when she becane active in the organization of the support staff
uni on. However, assum ng arguendo, that the Respondent was aware of this
activity at the tine that it decided to termnate the enploynment of Grtz, the
Examiner is not persuaded that Respondent's decision to termnate Grtz'
enpl oynent was notivated, in any part, by hostility toward the protected

2/ M | waukee Board of School Directors, Dec. No. 23232-A (MLaughlin, 4/87),
aff'd by operation of Taw, Dec. No. 23232-B (WVERC, 4/87); Kewaunee
County, Dec. No. 21624-B (VWERC, 5/85).
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activities.

In arguing

that Respondent was hostile toward Grtz for engaging in

protected activity, Respondent
Kel | st rom

> O >» O

Q

A

relies upon the follow ng testinony of Principal

Do you recall when you becane aware of the

support staff

There were t
hel ped ne wi
Whi tconb  was

s organi zation effort?

wo things that lead me -- that
th this, okay. Nunber one M.
informed, and he shared that

information with ne. And then at the School
Board neeting the School Board president at that
time was inforned that they had had an el ection,
and he had, he had a reaction to that.

Wio was the School Board president?

M. Burby.
And what was

H s reaction
It was they'

hi s reaction?

was basically a hostile reaction.
re not going to do it, we're not

going to certify their election, we're going to

have -- we'r
regul ar el ect

e going to force them to have a
i on.

Wien you refer to election previously then, you
weren't referring to the election conducted by
t he WERC t hen?

Apparently,

according to M. \itconb's

testinony, there had been a neeting off grounds

of the supp
el ection of

ort people, and they had had an

their own, okay. And | think it's

di scretionary as to whether or not the District

woul d accept
know edge at

And the renar

t hat. That's the best of ny
thi s point.

ks that M. Burby nade, that woul d

have been at the March 22 --

| believe it,

yes. 3/

A review of the above testinony does not establish that Burby was hostile
toward the union organizing effort. At best, it establishes that Burby was
hostile to the idea of voluntarily recognizing the support staff union. Such a
conclusion is supported by
Adm ni strator:

Q

Do you have
t he support

3/

TR 128-129.

the following testinony of the District

any indication or recollection if
staff asked to be recognized as a
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| abor organization?

A They had, because they had held an election in
the town hall and | do not renenber the date,
but it was prior to this date. I do renenber
t hat .

Q Ckay. And so does that refresh your
recollection in that they asked the Board to
voluntarily recogni ze the associ ati on?

A Yes.
kay. And M. Burby stated the response that it
woul d have to be pursuant to an el ection?

A Yes.

M. Dietrich: Wll, 1'm going to object to his
characterization of what M. Burby
sai d, sinmply that the docunent
speaks for itself.

M. Pieroni: Right. |I'm just stating what the docunent
is. | didn't nean to add anything
toit.

Exam ner Burns: Al right.
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M. Pieroni:

Q Ckay. And so was that a major issue at that
time, if you recall, at that time, a mnor
i ssue, was there much discussion on it, if you

have a recoll ection?

A I don't recall it as a mmjor issue. Just the
fact that they wanted a, a sanctioned election,
whi ch was then hel d.

Q Cay. Al right. Do you recall if any of the
Board nenbers at the neeting, whenever that was
that you gave them your advice, subsequently
asked you any questions about the Board's
conduct toward the support staff forming a
uni on?

A Not to the best of ny recollection. 4/

At the time that Burby nade these remarks, he was President of the Elcho
School District Board of Education. The Board, as a whole, and Burby, as the
President of the Board, were legally entitled to refuse to voluntarily
recogni ze the support staff union and to insist upon a representation election
conducted by the WVERC The Exam ner does not consider the exercise of this
legal right to support the inference that Burby, as an individual, or the
Board, as a whole, was hostile to any union organizing activity.

In asking the Examiner to find a hostile notive, the Conplainant relies
upon a sequence of Board conduct. In reviewing the pattern of the District's
conduct, it nust be recognized that there were two different Boards during the
period in question. Board #1, of which Burby was President, was in control of
District affairs prior to April of 1993. Board #2, of which El sie Foreman was
President, gained control of Board affairs in April of 1993. O the five
nmenber Board #2, only two nenbers were also on Board #1, i.e., Richard Burby
and G ndy Raith.

G ven this change in Board nmenbership, the fact that the actions of Board
#2 may not be consistent with the actions of Board #1 does not provide a
reasonabl e basis to "suspect" the actions of Board #2. For exanple, Board #1's
hiring of Jennifer Eckardt for a fifteen hour school office aide position on
January 25, 1993 does not, per se, cause the Examiner to "suspect" Board #2's
decision that it was necessary to reduce the nunber of aide positions.

Moreover, as set forth in the mnutes of the January 25,1993 Board
nmeeting, Eckardt was hired through My 28, 1993. As Burby testified at
hearing, Board #2 did not rehire Eckardt for the 1993-94 school year. 5/ Since
the financial concerns which notivated Board #2's decision to termnate Grtz'
study hall position involved the 1993-94 budget, Board #2's handling of Eckardt
and Grtz are not inconsistent.

At the March 8, 1993 Board neeting, Board #1 did direct the District
Admi nistrator to construct a staffing pattern which renoved the equival ence of

4/ TR 28-09.

5/ TR 229.
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three full-tine aide positions. As the Conplainant argues, this action of the
Board did occur at a tine period in which the support staff was neeting to
di scuss uni on organi zation. There is, however, no evidence that this union
organi zati on was a subject of discussion at the March 8, 1993 neeting. | ndeed,
when questioned as to why the Board took this action, the District
Adm nistrator stated that the renoval was due to school finance and not to
di ssatisfaction with the aides. 6/ The testinony of the District Adm nistrator
is consistent with that of then Board President Richard Burby, who indicated
that the Board's notivation in reducing staff was concern about DPl projections
which indicated that the District's 1993-94 budget would be subject to a 3.2%
cap. 7/

As the Respondent argues, the Board's action on March 8, 1993 was not
confined to aides, but rather, the Board also directed the District
Adm nistrator to give consideration to not filling vacant teacher positions.
The evidence of the Personnel/Negotiation Comrittee's conduct at the March 8,
1993 neeting does not support the inference that the decision to elininate aide
positions, including Grtz', was notivated, in any part, by hostility toward
protected concerted activities.

Item | X(B) of the mnutes of the March 22, 1993 Board mneeting denobnstrate
that the Board had a continuing concern that proposed state nandates would
requi re staff realignnent and budget savings. To be sure, at this nmeeting, the
Board was notified that the support staff would like to form a union. It is
not evident, however, that any Board nenber made any statenent which |inked the
consideration of the "staff realignment and budget savings" to the union
activity of the support staff. As discussed above, the only Board response to
the notification of the support staff union activity was to require the Union
to have a representation election. The evidence of the Board' s conduct at the
March 22, 1993 neeting does not support the inference that the decision to
elimnate Grtz' aide position was notivated, in any part, by hostility toward
protected concerted activities.

On April 26, 1993, Board #2 did approve the hiring of Patti Hickey. As
with Eckardt, H ckey was expressly hired for the 1992-93 school year. Si nce
Grtz' position was elimnated due to concerns over the 1993-94 budget, the
Board's April 26, 1993 decision to hire H ckey does not support the inference
that the Board did not have a legitinate financial reason to elinmnate Grtz'
position.

The support staff representation election was conducted by nail ballot.
The ballots were nailed on or about May 19, 1993, and the ballots were counted
on June 3, 1993. In the intervening tinme period, Board #2 net at a regular
board neeting on May 24, 1993. At that neeting, the District Admnistrator
reported on the status of the support staff elections and the Board gave
reasonabl e assurance of continued enploynment to three aides: Patti Hi ckey,
Vi cki Pel zer, and Connie Ernst. 8/

As the Conplainant argues, it is not evident that either the D strict
Adm nistrator or the Principal reconmended that the Board give reasonable
assurance to only these three aides. Rat her, Kell stronis testinony
denonstrates that the adm nistration had advised the Board that they would have

6/ TR 35.
7/ TR 211-12.

8/ H storically, aides have been hired for one year at a tinme wthout any
guar antee of continued enpl oyment .
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to pay unenpl oynent conpensation to enployes in aide positions if the Board did
not provide the enployes with reasonabl e assurance of enploynment for the 1993-
94 school vyear. 9/ This testinony suggests that the Board's discussion of
reasonabl e assurance was pronpted by admnistration warnings about the
ram fications of not providing reasonable assurance to the aides, rather than
the timng of the representation el ection.

Kellstronis testinony suggests that the Board did consider giving
reasonabl e assurance to the other aides, but acted upon only three. 10/ To be
sure, neither admnistrator understood why the Board decided to offer
reasonabl e assurance to only three of the aides. However, the Board's
di scussion on the notion occurred in closed session. Since the administrators
were often excluded from these closed sessions, it is not surprising that
Kellstrom and Witconb were not privy to the Board s rationale. The
admnistrator's lack of understanding of the Board s rationale does not, per
se, support the inference that the Board's notives were unl awful .

Wil e the Conpl ai nant argues that Burby's explanation for this action of
the Board is not supported by the evidence, the undersigned disagrees. Upon
review of Burby's testinmony, it is apparent: (1) that he recognized that
H ckey was a new enploye and that his explanation that the aides were long-term
enployes was a reference to Pelzer and Ernst; (2) that he understood that
H ckey was involved in the hot |unch program and his expl anation that the Board
had EEN needs was a reference to Ernst and Pel zer; and (3) that a consideration
in the retention of all three aides was that they were in positions which were
subj ect to reinbursenent nonies. 11/

Burby did not claimthat Ernst and Pel zer were the only EEN aides and, in
fact, they were not. Nor was H ckey the only non-EEN aide to occupy a position
for which the District received reinbursenent nonies. Thus, nuch of the
rational e used by Burby would apply to other aides, although it would not apply
to Grtz. This fact does support the inference that the Board's decision to
of fer reasonable assurance to only three of the aides was intended to create
fear and dissension anong the aides during a tine period in which the aides
were voting for representation. However, the greater weight of the evidence
i ndicates that the Board was acting in a "pieceneal" fashion because it had not
yet decided on the aide staffing pattern for the 1993-94 school year.

The aide staffing pattern requested at the March 8, 1993 neeting was not
prepared by the administrators until the latter part of My and was not
presented to the Board until June, 1993. Thus, it iIs neither surprising, nor
suspi cious, that the Board did not provide reasonable assurance to all of the
ai des on May 24, 1993.

During the executive session of the June 21, 1993 school board neeting,
the Board continued to discuss the possibility of reducing the nunber of aides
within the District. By this time, the Board had received the "School District
of El cho: A Conprehensive Analysis of School Aides for 1993-94 School Year"” in
whi ch the administrators offered the Board three different aide staffing plans.
One plan naintained the status quo; one plan involved the use of both EEN and
non- EEN ai des; and the third plan involved the use of only the non-EEN aides.
As the Conplainant argues, the two adm nistrators recomended the naintenance

9/ TR 138.
10/ TR 139.

11/ TR 218-19.
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of the status quo. Not surprisingly, the plan recomended by the
adm ni strators was not adopted by the Board because it did not result in any
savi ngs. Rather, the Board instructed the adnministration to prepare a
conprehensive plan for the District aide positions wi thout using the present
full-time study hall aide.

Following this directive, the administrators did prepare such a
plan,i.e., the "needs survey." G ven the evidence that the "needs survey",
whi ch provided plans for staffing the study hall w thout the use of the full-
time study hall aide, was provided to the Board by June 24, 1993, 12/ it is
nei t her suspicious, nor surprising, that the Board waited until June 29, 1993
to give reasonable assurance to the renmining aides, but did not give such
assurance to Grtz.

Foreman's testinony denonstrates that, at the tine that Board #2 cane
into control of District affairs, it was too late to lay off teachers and,
thus, if the Board determined that it was necessary to lay off staff for the
1993-94 school year, then the layoff had to be anbng the support staff.
Foreman denies that the decision to elimnate Grtz' study hall position was
influenced, in any part, by GQrtz' participation in union organizing
activities. 13/ According to Foreman, the decision to elimnate the study hall
position was primarily notivated by budgetary concerns. 14/ Specifically, that
the state inposed caps required the District to reduce budget expenditures. 15/
Forenman testified that a secondary reason for elimnating Grtz' position was
that Grtz had less contact with students then many of the other aides and,
thirdly, that Foreman believed that the student activity account should be
handl ed by the Bookkeeper. 16/

Burby recalls that the Board did consider elimnating aides other than
Grtz, i.e., Reynolds, Artym uk, and Hickey, but decided that the elimnination
of Grtz" position was |least detrinental to the District because Grtz did not
work directly with children and the District did not receive reinbursenent
nonies for Grtz' position. 17/ Burby denies that Grtz' involvenent in union
activities was a notivating factor in the decision to elinmnate her study hall
position. 18/

At a Board neeting in August of 1992, Burby had nmde the notion which
resulted in the transfer of the student activity account from the Bookkeeper to
Grtz. Thus, the return of the student activity account duties to the
Bookkeeper is a reversal of Burby's prior position. However, it is Foreman,
and not Burby, who stated that the transfer of the student activity account
duties to the Bookkeeper was a reason for elimnating Grtz' position. 19/

12/ TR 135.
13/ TR 269.
14/ TR 268.
15/ TR 266.
16/ TR 268.
17/ TR 220-21.
18/ TR 221.

19/ Burby merely acknow edged that he was confident that the Bookkeeper could
handl e the student activity account. TR 260.
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Foreman's testimony on this point denonstrates that this factor was inportant
to Forenman, but does not denonstrate that it was of equal concern to the other
Board menbers.

More inportantly, however, three out of the five nenbers of Board #2,
i ncluding Foreman, were not nenbers of the Board in August of 1992 and, thus,
it is not reasonable to assume that the majority of Board #2 was aware of the
fact that the student activity account had been assigned to Grtz because of
di ssatisfaction with the Bookkeeper. Nor is it otherw se evident that they had
such know edge. Despite Conplainant's argunents to the contrary, the record
does not provide a reasonable basis to conclude that the Board intentionally
j eopardi zed a wel | -managed program by assigning the student activity account to
t he Bookkeeper.

It is true that both administrators were well satisfied with Grtz' study
hal | performance and considered her to have contact with students by virtue of
her tutoring of study hall students. However, as the District Admnistrator
stated at hearing, the tutoring perforned by Grtz was not a duty which was
expected of the study hall aide. 20/ Thus, neither Burby, nor Forenman, are
i naccurate when they state that the study hall position does not have the
student contact of other aide positions, such as the EEN aide positions.
Moreover, while Kellstromand the District Adm nistrator both believe that they
had advised the Board of Grtz' tutoring activities, it is not evident that
these comments had been directed to Board #2. 21/

As the administrators stated at hearing, Grtz perforned her duties
exceptionally well. It is not evident, however, that either of the two
admnistrator's discussed Grtz' work perfornmance, or any other aide's work
performance, at the time that the Board was considering reducing aide
positions. According to Foreman, she assuned that all of the other aides were
doing a good job in their respective positions. 22/ The record does not
denonstrate ot herw se.

According to the District Admnistrator, Grtz could perform any of the
duties of the other non-EEN aides. It is not evident, however, that the
District Administrator advised the Board of this fact. Nor is it evident that
ei ther adm nistrator suggested to the Board that Grtz be reassigned to one of
t he ot her non-EEN ai de positions.

Grtz was a new enploye, the position that she occupied was uni que, and
it is not evident that the Board had any reason to be dissatisfied with the
performance of any of the other aides. The Exam ner does not consider it
surprising, nor unreasonable, that the Board did not consider |[aying-off
anot her aide and reassigning Grtz to that position.

It is true that the adm nistration feared that the |loss of continuity i
It i

n
the study hall would have an adverse inpact upon student discipline. 23/ S

20/ TR 17.

21/ Kell stronis testinony indicates that his coments concerning Grtz' study
hal| performance were made in the Fall of 1992, but that he did not make
a point of blowi ng soneone's horn every nonth. TR 126.

22/ TR 273.

23/ The Examiner notes that Grtz' predecessor provided continuity of study
hal | supervision but had probl ens naintaining student discipline.
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also true that tine has denonstrated that the admnistrator's fears were valid,
i.e., the aides have had difficulty in maintaining discipline in the study
halTs during the 1993-94 school year. The Exami ner, however, is not persuaded
that, at the tine that the Board nade the decision to reassign Grtz' study
hall duties to the other aides, the Board had a reasonable basis to believe
that the other aides were not capable of nonitoring the study hall.

Contrary to the argunment of Conplainant, Burby did not create reasons for
the elimnation of Grtz' position during cross exam nation. To be sure, on
direct exam nation, Burby did not discuss his conplaint that he had observed
Grtz's study hall on one occasion and noted that there were students who were
not studyi ng. However, when Burby did discuss this conplaint, he did not
indicate that it had been the subject of discussion at the time that the Board
decided to elimnate Grtz' study hall position. Rather, he indicated that the
di scussion had occurred earlier in the year, at a tine when the Board was
considering the possibility of reducing the nunber of study halls available to
students. 24/ Wil e Conpl ainant argues that the fact that Grtz never saw
Burby looking into her study hall establishes that Burby could not have done
so, the Exami ner does not find this argunent to be persuasive.

As Conpl ai nant argues, at one point in Burby's testinmony, he did indicate
that the Board was confortable with retaining H ckey in the hot l[unch position
because Hickey had turned the hot |unch program around 25/. As Conpl ai nant
further argues, at another point in his testinony he indicated that he did not
have any information as to whether H ckey's work performance was good, bad or
indifferent, because the Board had never received any formal or infornal
eval uation. 26/ While the Exanminer does consider this testinmony to be
i nconsi stent, the inconsistency does not persuade the undersigned that Burby is
not a credible witness. Nor is the Exam ner otherw se persuaded that Burby is
not a credible witness.

As the Conpl ai nant argues, at the tine that Board #2 namde the decision to
elimnate Grtz' study hall position, the Board had sufficient nonies in the
Fund 10 equity account to pay for Grtz' position. This fact, however, does
not persuade the undersigned that the Board was not legitimtely concerned
about the ramfications of the proposed state revenue caps.

As Conpl ai nant argues, the fact that the District increased the two non-
uni on support staff enploye wages by 12% and 14% does support Conplainant's
claimthat the Board' s alleged financial concerns are pretextual. On bal ance,
however, the record supports the conclusion that Respondent's decision to
elimnate one aide position was notivated by |egitinate business reasons, i.e.,
the desire to reduce 1993-94 budget expenditures in the face of state inposed
budget limtations. The record also supports the conclusion that Grtz'
position, rather than another aide position, was elimnated because it was not
subject to reinbursenent nonies and was not considered to involve direct
contact w th students.

Concl usi on

The clear and satisfactory preponderance of the evidence does not

24/ TR 251.
25/ TR 232.

26/ TR, 250.
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denonstrate that Respondent's decision to elimnate the study hall aide
position and termnate the enploynment of Patricia Grtz for the 1993-94 school

year was notivated, in any part, by hostility toward Grtz for engaging in
protected
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concerted activity, or by any other anti-union aninus. Accordingly, the

Exam ner

di smissed the conplaint inits entirety.

The District

In Wsconsin Dells School District, Dec. No. 25997-C (VERC,

Conm ssion stated as foll ows:

As the Examiner correctly held, where a party's
position is found to denobnstrate "extraordinary bad
faith", attorney fees and costs are available fromthe
Conmi ssion. Hayward Schools, supra. |In his concurring
opinion in Mdison School District, Dec. No. 16471-D
(WERC, 5/81), Commissioner Torosian nore fully stated
our present view on the general availability of
attorney fees and on how the "extraordinary bad faith"
test can be met. He held:

Wiile | concur with the mgjority
that attorney fees are not justified in
the instant case, | disagree wth the

iron-clad pol i cy enunci at ed by t he
majority of denying attorney fees in all
future cases. | agree that, for sone of
the policy reasons stated in the United
Contractors case, the Commission should be
rel uct ant to grant attorney fees.
However, | feel the Comm ssion should
retain the flexibility, and therefore
adopt a policy, which would enable it to
grant attorney fees in exceptional cases
wher e an extraordi nary r emedy is
justified. In this regard | would adopt
the reasoning of the National Labor
Rel ations Board stated in Heck's Inc., 88
LRRM 1049, wher ei n the Nat i onal
Labor Rel ations Board stated its intention
. . to refrain from assessing
litigation expenses against a respondent,
not-wi thstanding that the respondent nay
be found to have engaged in ‘'clearly
aggravated and pervasive msconduct' or in
the ‘'flagrant repetition of conduct
previously found unlawful' where the
defenses raised by that respondent are
"debatabl e’ rather than "frivolous'."

In ny opinion limting the granting
of attorney fees to such cases would best
bal ance sone of the policy considerations
cited in United Contractors and the
i nterest of the Comm ssion in discouraging

has not found a violation of Sec. 111.70(3)(a)3, Stats., and has

has requested that it be awarded costs and attorney fees.

1990) the
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frivolous litigation and to protect the
integrity of our process. ( Enphasi s
added.)

The Exami ner does not deem the instant conplaint to be so frivolous, in
bad faith or devoid of nerit as to warrant the inposition of costs and
attorneys' fees. As a result, the District's request for the same is hereby
deni ed.

Dat ed at Madi son, Wsconsin, this 13th day of August, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Col een AL Burns [s/
Col een A. Burns, Exam ner

CAB/ nb
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