STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

W SCONSI N COUNCI L OF COUNTY AND
MUNI Cl PAL EMPLOYEES #40, AFSCME,
AFL-Cl O
: Case 4
Conpl ai nant , : No. 50024 MP- 2816
: Deci sion No. 27906-B
VS.

KENNETH SOUTHWORTH and
C TY OF NEW LI SBON,

Respondent s.

Appear ances:

M. Mchael J. WIson, Representative at Large, Wsconsin Council 40,
AFSCVE, AFL-CIOQ 583 D Onofrio Drive, Madison, Wsconsin 53719,
appearing on behal f of the Conpl ai nant.

Lathrop & dark, Attorneys at Law, by M. Jill Whber Dean, 122 West
Washi ngton  Avenue, Suite 1000, P. @] Box 1507, Madi son,
W sconsin 53701- 1507, appearing on behal f of the Respondents.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

Wsconsin Council of County and Minici pal Enpl oyees #40, AFSCVE, AFL-C O
filed a conplaint with the Wsconsin Enploynment Relations Conmission on
Novenber 1, 1993, and an anended conplaint on February 21, 1994, alleging that
the Gty of New Lisbon and Kenneth Southworth, its Myor, had commtted
prohi bited practices within the neaning of Secs. 111.70(3)(a)l, 3, 4 and 5 of
the Municipal Enploynent Relations Act. On Decenber 22, 1993, the Conmi ssion
appoi nted Lionel L. CGowey, a nenber of its staff, to act as examner and to
make and issue Findings of Fact, Conclusions of Law and Order as provided in
Sec. 111.07(5), Stats. Hearing on the conplaint was held on February 14, 1994,
in Muston, Wsconsin. On February 21, 1994, the conplaint was further
amended. The Union filed a brief in the nmatter and the Gty was given until
June 9, 1994, to show why the record should not be closed. The Cty did not
respond and the record was closed on June 14, 1994. The Exam ner, having
consi dered the evidence and the arguments of counsel, makes and issues the
foll owi ng Findings of Fact, Conclusions of Law and Order.

FI NDI NGS OF FACT

1. Wsconsin Council of County and Municipal Enployees #40, AFSCME,
AFL-CI O hereinafter referred to as the Union, is a labor organization wthin
the neaning of Sec. 111.70(1)(h), Stats., and its principal offices are |ocated
at 583 D Onofrio Drive, Madison, Wsconsin 53719.

2. The City of New Lisbon, hereinafter referred to as the CGty, is a
muni ci pal enployer within the meaning of Sec. 111.70(1)(j), Stats., and its
principal offices are located at Gty Hall, 218 East Bridge Street, New Lisbon,
W sconsi n 53950. Kenneth Southworth has been the Myor of the Gty of
New Lisbon at all tines naterial to the conplaint as anended.

3. Pursuant to an election conducted by it, the Conmm ssion certified
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the Union as the exclusive bargaining representative of the follow ng
bargai ning unit:

Al regular full-tinme and regular part-tine enpl oyes of
the Gty, including craft enployes, but excluding
supervi sory, nanagerial, executive, confidential, and
pr of essi onal enpl oyes as defined in Sec. 111.70, Stats.
(Cty of New Lishon, Dec. No. 26792-A, WVERC, 4/91)

4. After the Union was certified, the parties entered into
negotiations for their initial collective bargaining agreenent. The parties
had many neetings and filed a petition for interest arbitration. The parties
participated in the investigation and reached tentative agreenent on My 12,
1993. The tentative agreenent was contingent upon a change in health insurance
policies which the enployes had to approve and |anguage on |RA contribution.
The tentative agreenment was also subject to proofreading for consistency of
grammar, spelling and usage.

5. Sonetine in June, 1993, the enployes approved a change in health
i nsurance policies. On June 12, 1993, the City subnmitted its final edits and
on June 15, 1993, the Cty submtted |anguage on IRA contributions. 03]

June 18, 1993, the Union sent the Cty copies of the agreement with all the
suggest ed revisions except for the date in the Mintenance of Standards cl ause.
On June 23, 1993, the Gty submtted sone additional revisions and on June 24,
1993, the Union nmiled signature copies of the agreenent which included the
revisions of June 23, 1993. On July 8, 1993, the Gty ratified the agreenent.

6. The collective bargaining agreement contained the follow ng
provi si ons:

ARTI CLE 11 - COVPENSATI ON

C Wage Schedul e. Al enployees shall be paid as
fol | ows:
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1/ 1/ 92-6/ 30/ 92 Rate Per Hour

Cl assification Hre 90 Days Step 1 Step 2
Power house | $7. 44 $8. 27 $8.52 $8. 77
Power house |1 7.17 7.97 8.22 8. 47
Sewer / Wat er | 10. 13 11. 26 11.51 11.76
Sewer/Water |1 7.49 8.32 8. 57 8.82
Uility derk 7.35 8.17 8.42 8. 67
Street s/ Labor 7.07 7.86 8.11 8. 36
Li neman 9. 47 10. 52 10. 77 11. 02
7/1/92 - 12/31/92 Rate Per Hour
Classification Hre 90 Days Step 1 Step 2
Power house | $7.59 $8. 44 $8. 69 $8. 95
Power house |1 7.31 8.13 8. 38 8. 64
Sewer / Wat er | 10. 33 11. 49 11.74 12. 00
Sewer/Water |1 7.64 8.49 8.74 9. 00
Uility derk 7.50 8. 33 8.59 8. 84
Street s/ Labor 7.21 8.02 8. 27 8.53
Li neman 9. 66 10.73 10. 99 11. 24
1/1/93 - 6/30/93 Rate Per Hour
Cl assification Hre 90 Days Step 1 Step 2
Power house | $7.74 $8.61 $8. 86 $9. 13
Power house |1 7.46 8.29 8.55 8.81
Sewer / Wat er | 10. 54 11.72 11. 97 12. 24
Sewer/Water |1 7.79 8. 66 8.91 9.18
Uility derk 7. 65 8. 50 8.76 9.02
Street s/ Labor 7.35 8.18 8.44 8.70
Li neman 9. 85 10. 94 11. 21 11. 46

ARTI CLE 13 - RETI REMENT

For 1992, the City has agreed to pay to an |IRA account
in the name of each regular full-tine enployee the
amount of $.45 per hour. The Gty has further agreed
to pay to an IRA account in the name of each regular
full-tine enployee, the ampbunt of $.65 per hour for
1993 and $.90 per hour for 1994. In the event an
enpl oyee denonstrates, by docunentation from his/her
financial institution, that the enployee's personal
contribution attributable to 1992 to his/her IRA
account will, when conbined with the Gty's 1992
contribution, result in a total contribution for 1992
in excess of the amount permitted by law, the Gty will
apply the 1992 excess contribution as a supplenent to
the City's 1993 contribution to the maxi num extent
permtted by |aw Per hour as used in this Article
shall include all work, vacation, holidays, funeral
| eave, and sick leave for the enployee and/or fanmly,
but shall not include jury duty, mlitary duty, or
cashout for wunused vacation or sick |eave. Payment s
shall be nade to an I RA account in the enpl oyee's nane.
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ARTI CLE 15 - HOLI DAYS

A Hol i days. The Gty shall observe the follow ng

pali ol i days:
New Year's Day Thanksgi vi ng Day
One-hal f (1/2) day Day After Thanksgi vi ng
Cood Friday One-hal f (1/2) day
Menori al Day Christmas Eve
July 4th Chri st nas Day
Labor Day One (1) floating holiday
7. The wage rates set forth in the agreenent were retroactive to
January 1, 1992. About July 12 or 13, 1993, Pam Jensen, the Cdty's

Admi nistrative Assistant, began to do the back pay cal cul ations but was told by
Counci | man Dahl that it was not her responsibility to do the cal culations. The
col l ective bargaining agreenent provided for two pay increases in 1992, and
contrary to the City's past practice, the agreement also provided for overtine
after 8 hours per day and only hours worked were used to cal cul ate overtine.

On or about July 22 or 23, 1993, it was recomrended to the Cty Council by its
negotiator that for admnistrative efficiency, an average hourly rate be used
to calculate the 1992 back pay, and the overtine pay would be considered a
wash. This proposal was not nade to the Union until October 9, 1993. The
Uni on responded on Cctober 13, 1993, that the City should pay enployes their
back pay in accordance with the terms of the contract w thout delay. O
Cctober 27, 1993, the Gty inquired whether the Union agreed with any parts of
the Gty's July 22, 1993 neno. On Novenber 8, 1993, the Union responded that
the City should make back pay paynents consistent with the terms of the
contract and on Novenber 22, 1993, it specifically commented on the July 22,
1993 nenmo and stated that the contract did not provide for average wages and
paynent shoul d be nade according to the negoti ated rates.

8. In early Decenber, 1993, Pam Jensen began review ng the enployes'
time cards to cal cul ate back pay for the first half of 1992 and conpl eted these
on January 5, 1994. On or about January 7, 1994, enployes were paid back pay
for the peri od of January 1 to June 30, 1992, and on January 17, 1994, enpl oyes
were paid back pay for the second half of 1992, i.e., July through Decenber.
On or about February 5, 1994, enpl oyes were paid for the back pay for 1993.

9. By a letter dated January 13, 1994, the Cty indicated that it
woul d not carry over or cash out the floating holiday for 1992. Additionally,
as of January, 1994, the Gty had not paid in any additional |RA contributions
as required by the agreenment. The City traditionally paid the IRA contribution
just prior to the mddle of April.

Upon the basis of the above and foregoi ng Findings of Fact, the Exam ner
nmakes and i ssues the follow ng

CONCLUSI ONS OF LAW

1. The City of New Lisbon, by its failure and refusal to grant back
pay in a tinely fashion to enployes after the parties had ratified their
col I ective bargaining agreenent and by conditioning its paynent of back pay on
the agreement to certain methods or conventions of calculating said back pay,
has acted in bad faith and refused to bargain collectively with the Union and
has committed prohibited practices in violation of Secs. 111.70(3)(a)4 and 1,
Stats.
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2. The CGty, by its failure and refusal to cash out or to permt
enpl oyes to use the floating holiday and day after Thanksgiving for 1992, which
were not avail abl e because the collective bargaining agreenent was not reached
until July 8, 1993, has violated its duty to bargain with the Union by its
failure to execute the agreenent agreed upon and has commtted prohibited
practices in violation of Secs. 111.70(3)(a)4 and 1, Stats.

3. The CGity, by its failure and refusal to nake | RA paynments until mid
April of the year following the year in which contributions were required, did
not violate its duty to bargain and did not violate Secs. 111.70(3)(a)4 or 1,
Stats.

Based on the above and foregoi ng Findings of Fact and Concl usions of Law,
t he Exam ner nakes and issues the foll ow ng

ORDER 1/

IT 1S ORDERED that the Gty of New Lisbon, its officers and agents shall
i nedi at el y:

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conm ssion nay authorize a comnm ssioner or exam ner
to nake findings and orders. Any party in interest who is
dissatisfied with the findings or order of a conm ssioner or
examner may file a witten petition with the comm ssion as a
body to review the findings or order. If no petitionis filed
within 20 days fromthe date that a copy of the findings or
order of the conm ssioner or examner was nmiled to the |ast
known address of the parties in interest,

(footnote conti nued on Page 6)
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1. Cease and desist from

(a) Violating its duty to bargain under the Municipal
Enpl oynent Rel ations Act by its untinmely inplenmentation
of the ternms of the collective bargaining agreenent
between the parties following ratification of said
agreenent .

(b) Refusing to bargain collectively with the Union by
conditioning inplementation of the contract terms on
the Union's agreenent to certain nethods of calculation
or other conventions not previously agreed to by the
parties.

2. Take the following affirmative action which the Examiner finds will
effectuate the policies of the Minicipal Enploynent Rel ations act:

(a) If it has not already done so, the Gty is directed to
pay enpl oyes the proper anmount of back pay including

1/ (footnote continued from Page 5)

such findings or order shall be considered the findings or
order of the commission as a body unless set aside, reversed
or modified by such comm ssioner or examiner wthin such
tinme. If the findings or order are set aside by the
conmi ssioner or examner the status shall be the sanme as
prior to the findings or order set aside. If the findings or
order are reversed or nodified by the conmissioner or
examner the time for filing petition with the conm ssion
shall run from the time that notice of such reversal or
nodification is muiled to the last known address of the
parties in interest. Wthin 45 days after the filing of such
petition with the comm ssion, the conmssion shall either
affirm reverse, set aside or nodify such findings or order,
in whole or in part, or direct the taking of additional
testinony. Such action shall be based on a review of the
evidence subnmitted. If the commission is satisfied that a
party in interest has been prejudi ced because of exceptional
delay in the receipt of a copy of any findings or order it
may extend the time another 20 days for filing a petition
with the comm ssion.

This decision was placed in the nmail on the date of issuance (i.e
the date appearing i medi ately above the Exam ner's signature).
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that deducted for fire calls together with interest at
the statutory rate 2/ on said back pay from August 15,
1993, until the date said back pay is/was paid.

(b) Pay employes for the floating holidays for 1992
together with interest at the statutory rate from
January 1, 1994, until the date said holidays are paid.

(c) If the Gty has not paid the IRA contributions called
for by the parties' agreenent, it shall imediately do
so together with interest at the statutory rate from
April 15, 1994, until the date said contributions are
pai d.

(d) Notify all of its enployes by posting, in conspicuous
places on its prem ses where enployes are enployed,
copies of the notice attached hereto and marked
"Appendix A" That notice shall be signed by an
official of the Gty and shall be posted imediately
upon receipt of a copy of this Oder and shall renain
posted for sixty (60) days thereafter. Reasonabl e
steps shall be taken to ensure that said notices are
not altered, defaced or covered by other material.

(e) Notify the Wsconsin Enployment Relations Comm ssion,
in witing, within twenty (20) days following the date
of this Oder, as to what steps have been taken to
conply herew th.

3. Al other violations of Sec. 111.70(3)(a) alleged but not found

herein are di sm ssed.

Dated at Madi son, Wsconsin, this 4th day of August, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Lionel L. Ctowey [s/
Lionel L. Crow ey, Exam ner

2/

The applicable interest rate is the Sec. 814.04(4), Stats., rate in
effect at the tine the conplaint was initially filed with the agency.

The instant conplaint was filed on Cctober 17, 1991, when the
Sec. 814.04(4) rate was "12 percent per year." Section 814.04(4), Ws.
Stats. Ann. (1986). See generally WInot Union H gh School District,
Dec. No. 18820-B (WERC, 12/83) citing Anderson v. LIRC 111 Ws.2d 245,
258-9 (1983) and Madi son Teachers Inc. v. WERC, 115 Ws.2d 623 (CtApp 1V,
1983).
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" APPENDI X A"

NOTI CE TO ALL EMPLOYES

Pursuant to an Order of the Wsconsin Enploynent Relations Comm ssion,
and in order to effectuate the policies of the Minicipal Enploynent Relations
Act, we hereby notify our enployes that:

1. VWE WLL inmredi ately pay enpl oyes the proper back pay anounts
due including any deductions for "fire calls" plus interest
on back pay from August 15, 1993, wuntil the date said
paynments were or are nade.

2. WE WLL immediately pay enployes for the 1992 floating
holiday and day after Thanksgiving, 1992, together wth
interest thereon fromJanuary 1, 1994, until paynent is nade.

3. WE WLL NOT in any like or related nanner refuse to bargain
collectively with Wsconsin Council of County and Munici pal
Enpl oyees #40, AFSCMVE, AFL-CIO nor will we interfere with,
restrain or coerce enployes in the exercise of their rights
assured by the Muinicipal Enploynent Rel ations Act.

Dated this day of , 1994,

By

Cty of New Lisbon

THI'S NOTI CE MUST REMAIN POSTED FOR SIXTY (60) DAYS FROM THE DATE HERECF AND
MJST NOT BE ALTERED, DEFACED OR COVERED BY ANY OTHER MATERI AL.
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CITY OF NEW LI SBON

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

In its conplaint, as anended, initiating these proceedings, the Union
alleged that the Cty had committed prohibited practices by refusing to pay
enpl oyes retroactively in a pronpt fashion and by failing to fully inplenment
the terns of the collective bargaining agreement including IRA contributions
and paid holidays. The City answered the conplaint denying that it had
conmmtted any prohibited practices and that it acted in good faith in
reasonable reliance on the Union's conduct and forbearance concerning the
nature and pace of the inplenentation of the agreenent. It asserted that it
acted in accordance with valid business reasons and asked that the conplaint be
di sm ssed.

UNION S PCSI Tl ON

The Union contends that the City failed to nake tinely paynments of back
pay for the period of January 1 through June 30, 1992, including deductions for

fire calls. It asserts that the Gty failed to nake I RA contributions and to
provide 1992 paid holidays for the day after Thanksgiving and a floating
hol i day. It submits that the Cty not only failed to make tinely paynent of

annual sick |eave excess but deferred a planned paynent because of protected
activity. The Union alleges that Mayor Sout hworth has been responsible for the
failure to execute the terns of the Agreenent.

The Union clainms that there can be no serious debate as to the "econom c"
nature of paid holidays or IRA contributions. It naintains that retroactivity
is awy of Iife in labor negotiations. It refers to the duration clause which
provides that the agreement shall becone effective January 1, 1992, and no
ot her | anguage is necessary to apply a provision retroactively.

The Union refers to Article 13 on IRA contributions and points out the
| anguage is very specific as to the definition of per hour. It submits that
the Gty has offered no explanation as to why |RA contributions were not nmade
pronptly and the failure to make them constitutes interference, discrimnation,
refusal to bargain in good faith and violates the collective bargaining
agr eement . It clains enployes are entitled to the interest they would have
earned on the I RA contributions plus interest on the interest.

The Union argues that the delay and/or refusal to pay wages and benefits
should not be deferred to grievance arbitration. It notes no grievances have
been filed and the exception to the Commission's policy on deferral to
grievance arbitration should apply to the instant case because there is not a
legitimte msunderstanding as to the interpretation and application of the
terms of the agreenment. Rather, the Cty refused to "execute" the agreenent.
The Union asserts that enployes in the past were paid for "fire calls" and
these were deducted from the retroactive pay of enployes. It submits that
contrary to the CGty's argunent for deferral to grievance arbitration, it is
super fl uous because the deduction for fire calls is part of the greater dispute
as to the execution and inplenentation of the agreement. It asserts that fire
call pay is a nandatory subject of bargaining which was unilaterally changed by
the Gty without bargaining and was a penalty for protected activity and was
di scrimnatory.

Wth respect to holidays for 1992, the Union asserts that the naster
agreenent applied as well as a separate agreenent covering these. It asserts
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that the City nade an offer w thout any contingencies on Cctober 9, 1993, and
again on Cctober 27, 1993, which was accepted by the Union on Novenber 22,
1993. The City later renounced its holiday agreenent, which the Union contends
constitutes interference, discrimnation, refusal to bargain in good faith and
viol ates the collective bargaini ng agreenent.

The Union argues that the Gty discrimnated agai nst enpl oyes because of

their protected concerted activities. It clains that the Gty was aware of the
enpl oyes' protected concerted activity because of the certification,
negotiations and the investigation that led to the collective bargaining
agr eement . It submits that the Gty was hostile to this activity, as
denonstrated by its dilatory conduct after ratifying the agreenent on July 8,
1993. It notes that the Gty does not have a reasonable explanation for its
conduct . It alleges that the evidence denonstrates that the Gty delayed

paynent as a punitive neasure and put the onus on the Union purportedly because
the parties were review ng nethods of cal cul ation.

The Union asserts that the City has also derivatively violated
Secs. 111.70(3)(a)l, Stats.

The Union contends that the Gty hoped to "squeeze" concessions fromthe
enpl oyes by delaying inplenentation of the agreenent. The Union points out
that tentative agreenment was reached in My, 1993, and was ratified on July 8,
1993, and retroactive paynments were nade in three installments on January 7, 17
and February 5, 1994. The Union maintains that the Cty's excuses for this
del ay are feeble and denonstrate that back pay was held "hostage.” The Union
alleges that it was the Mayor who decided to delay and otherwi se not pay

enpl oyes.

The Union noted that prior to Union organization and the existence of a
col I ective bargai ning agreenent, the Gty paid back pay with dispatch, but here
the process was deliberately slowed down because the City wanted the enpl oyes
to "pay a price." It asks that the Gty be found to have violated
Secs. 11.70(3)(a)l, 3, 4 and 5, Stats., and that appropriate relief be ordered.

DI SCUSSI ON

Section 111.07(3), Stats., provides that the party on whom the burden of
proof rests shall be required to sustain such burden by a clear and
sati sfactory preponderance of the evidence. The Union has asserted that the

Mayor was responsi ble for the delay in paynent of pay and benefits to enpl oyes.
The record does not establish this by the required clear and satisfactory
preponderance of the evidence. The Mayor did not take part in negotiations and
did not vote on ratification of the contract. When Pam Jensen began work on
t he
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back pay calculations, she was told by Councilman Dahl, not the Mayor, that
this was not her job. The Gty's negotiator sent a nmeno dated July 22, 1993,
to the Gty Council, Cty derk and Pam Jensen about retroactive application of
the agreenent but the Mayor was not addressed. 3/ In a letter to the Union's
negoti ator dated Cctober 9, 1993, the Cty's negotiator enclosed the July 22,
1993 menp and stated that "at a regular scheduled neeting earlier this week,
the Council authorized me to forward the recommendation . . ." 4/ Again, there
is no reference to any action by the Mayor. Based on the record, the evidence
is just not sufficient to establish that the Mayor, in an individual capacity,
has commtted any prohibited practice. The Union may surmise and strongly
conjecture that the Mayor was behind the del ays because it was reported that he
was unhappy with sick | eave cash out but surm se and conjecture does not rise
to the level of clear and convincing preponderance of the evidence necessary to
neet the burden of proof. Therefore, the Mayor cannot be singled out, other
than as an official of the Gty, as having comritted any prohibited practice.

Section 111.70(3)(a)4, Stats., provides that it is a prohibited practice
to refuse to bargain collectively with the bargaining unit's representative.
It further provides that a violation includes a refusal to "execute" a
col l ective bargaining agreenment previously agreed upon. The term "execute"
means nore than the mere ratification and signing of the contract, but means to
i npl enrent the terms and conditions which the parties voluntarily agreed to.
Section 111.70(3)(a)7, Stats., provides that it is a prohibited practice to
refuse or otherwise fail to inplement an arbitration decision |awfully nade.
Wiere an interest arbitration decision is issued, the terns are not agreed upon
by the parties but selected by a third party arbitrator and Sec. 111.70(3)(a)7,
Stats., requires the terms selected by the arbitrator be inplenented. Wher e
the parties have agreed upon the terns and ratified the contract, executing the
contract sinply neans that what was agreed to voluntarily and not inposed by a
third party will be put in effect.

The instant case is not a situation where the contract ternms are
anmbi guous or there is a nutual mstake in what was intended nor is the |anguage
so unclear or convoluted or subject to different interpretations such that an
arbitrator would be needed to deternmine what the parties had agreed to. Here,
the parties knew what they agreed to and it was sinply a question of putting
what was agreed to into effect. A failure to do so falls with the proscription
of Sec. 111.70(3)(a)4, Stats.

Cenerally, when a contract is ratified, it takes a reasonable period of
time to calculate the back pay and other retroactive benefits and pay the
enpl oyes. Here, a delay of approximately six nonths is conpletely
unreasonabl e. The record indicates that Pam Jensen started the cal cul ati ons on
July 12 or 13, 1993, and was told not to do them 5/

3/ Ex. 18.
4/ Ex. 12.

5/ Tr. 120.
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Jensen started again in early Decenber and paynents were made in January
and early February, 1994. 6/ |If Jensen had continued in July, 1993, paynents
woul d have been made in August, 1993. There is no clear explanation in the
record for such a |ong delay. The Cty's negotiator nade recommendations on
retroactivity on or about July 23, 1993, but these were not acted on until
sonetine in early COctober and not sent to the Union until Cctober 9, 1993. 7/
It does appear that the City had hoped to avoid going back over each enploye's
weekly time card to calculate back pay and overtine by using averages and
washi ng overtine which would save a | ot of administrative work. The Gty hoped
the desire to get the noney flowing would put pressure on the enployes to
accept reasonable conproni ses. 8/ The duty to bargain prevents an enployer
from interjecting new issues into the process after agreement is reached and
i mpl erent ati on cannot be held up pending resolution of new issues. 9/ Thus, it
is concluded that the delay in retroactive pay was unreasonable and a refusal
to bargain and a violation of Sec. 111.70(3)(a)4, Stats., and derivatively of
Sec. 111.70(3)(a)l, Stats.

The deduction of fire calls was also the introduction of a new issue
after agreement had been reached and the deduction also constituted a refusal
to bargain in good faith.

Wth respect to the floating holiday and the day after Thanksgiving for
1992, the cal endar year 1992 had gone by before the parties reached agreenent
in May of 1993, which agreement was ratified in July, 1993. By the agreenent,
enpl oyes were entitled to these days but could not use themin 1992, through no
fault of their own. In Cctober, 1993, the City proposed to allow enployes to
use themin 1993, or to cash themout if on layoff or unable to use them before
the end of 1993. 10/ The Union accepted this proposal on or about Novenber 22,

6/ Tr. 117, 118.
7/ Exs. 18, 12.
8/ Ex. 18.

9/ Gty of Geen Bay, Dec. No. 21785-A (Roberts, 10/84), aff'd by operation
of Taw, Dec. No. 21789-C (WERC, 11/84).

10/ Ex. 12.

- 12 - No. 27906-B



1993. 11/ Thus, not only did the collective bargai ning agreenent grant these
hol i days to enpl oyes but the Gty's subsequent offer and the Union's acceptance
created a second agreenent affirmng it. The City's subsequent reneging on
this agreenment 12/ constituted bargaining in bad faith and a violation of
Sec. 111.70(3)(a)4, Stats., and derivatively, Sec. 111.70(3)(a)1l, Stats.

Wth respect to the IRA contributions, the unrefuted testinony of the
Cty derk/Treasurer was that the paynments to IRA accounts were made in md
April just before the deadline for filing taxes. 13/ The evidence failed to
establish that the Gty did not nake the paynents in accordance with its past
practice and a review of Article 13 nmerely states the anount to be paid and is
silent with respect to the date or frequency of actual paynent into the
enpl oyes’ | RA account. Thus, the evidence fails to show any violation of
Sec. 111.70(3)(a, Stats., with respect to I RA paynents. Any di spute concerning
the interpretation of Article 13 should be deferred to the contractual
grievance procedure.

Al t hough the Union alleged a violation of Sec. 111.70(3)(a)3, Stats., the
evidence was insufficient to establish that the Gty's actions in delaying
paynment or refusing to nake paynment of holidays were notivated, in part, by any
hostility toward the enployes' protected concerted activity, and thus, this
al | egati on has been di sm ssed.

Wth respect to any alleged violation of Sec. 111.70(3)(a)5, Stats., the
under si gned has declined to exercise the Comm ssion's jurisdiction because of
its longstanding policy to defer such matters to the parties' collective
bar gai ni ng agreenent di spute resol ution procedures.

Wth respect to the renedy, the undersigned finds that the Cty should
have nade retroactive pay paynents without fire call deductions by August 15,
1993, and has ordered paynment of the deducted fire calls plus interest at the
statutory rate on these and all other back pay until the paynents are nmde or
were made. Sinmilarly, the floating holiday and day after Thanksgiving shall be
paid, together with interest at the statutory rate from January 1, 1994, to the
date paid. The standard posting and notification requirements have al so been
or der ed.

Dat ed at Madi son, Wsconsin, this 4th day of August, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Lionel L. Ctowey /[s/
Lionel L. Crow ey, Exam ner

11/ Ex. 6.
12/ Ex. 3.

13/ Tr. 109.
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