STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of
CI TY OF GLENDALE

: Case 59

Requesting a Declaratory Ruling : No. 49859 DR(M-530
Pursuant to Section 111.70(4)(b), : Deci si on No. 27907
Ws. Stats., Involving a Dispute :
Bet ween Said Petitioner and
LOCAL 2958 AFFI LI ATED W TH
M LWAUKEE DI STRI CT COUNCI L #48,
AFSCVE, AFL-CI O
Appear ances:

Davis & Kuelthau, S.C., Attorneys at Law, by M. Daniel G VMiet, 111
East Kil bourn Street, Suite 1400, M Iwaukee, Wsconsin 53202-6613,
appeari ng on behalf of the Gty of dendale.

Podel I, Ugent & Cross, S.C., Attorneys at Law, by M. Moni ca Mirphy,
611 North Broadway Street, Suite 200, M Iwaukee, Wsconsin 53202- 5004,
appearing on behal f of the Union.

FI NDI NGS OF FACT, CONCLUSI ONS CF LAW
AND DECLARATORY RULI NG

On Septenber 28, 1993, the Gty of dendale filed a petition with the
W sconsi n Enpl oynent Rel ati ons Commi ssion seeking a declaratory ruling pursuant
to Sec. 111.70(4)(b), Stats. as to whether certain provisions of a 1991-1993
coll ective bargaining agreenent between the Cty and Local 2958, M Iwaukee
District Council 48, AFSCME, AFL-Cl O are perm ssive subjects of bargaining.

Local 2958 filed a Statenent in Response to the CGty's petition on
Cct ober 22, 1993.

The parties wai ved hearing and the record was cl osed Novenber 11, 1993.

Having considered the matter, the Commission makes and issues the
foll owi ng

FI NDI NGS OF FACT

1. The Gty of dendale, herein the Cty, is a nunicipal enployer having
its principal offices at 5409 North M| waukee River Parkway, d endal e,
W sconsi n 532009.

2. Local 2958, M Ilwaukee District Council 48, AFSCME, AFL-CIO herein
Local 2958, is a labor organization functioning as the exclusive collective
bargai ning representative for certain fire fighting enployes of the Gty having
its principal offices at 3427 West St. Paul Avenue, M Iwaukee, W sconsin 53208.

3. During collective bargaining over a successor to the parties’
1991- 1993 coll ective bargai ning agreenent, the City advised Local 2958 of its
belief that the followi ng provisions of the 1991-1993 agreenent are pernmnissive
subj ects of bargai ning:

Section 1.06 - Miutual Cooperation.

The bargaining unit enployees pledge that they will
cooperate with the Gty in a concerted effort to achieve a
nore efficient and qualified Departnment consistent with the

No. 27907



standards of the profession.

Article Il1l, Section 3.03 - Access to Records.

During working hours, wth notification and upon
request, the Gty shall provide Union officers access to
the foll owi ng records:

A. Al records pertaining to wages,
hours or working conditions of the enployees in
the bargaining unit, including overtime, sick
| eave, longevity, vacations, duty incurred
disability, etc.

B. Any records concer ni ng
appoi nt ment and pronotion of per sonnel
excl udi ng confidential records.

C. Any records concerting
appoi nt ment and pronotion of per sonnel
excluding confidential records, is limted to
the individual menber seeing his/her own
record, and each nenber retains the authority
and right to grant the Union permssion to see
hi s/ her records.

Article XV, Secti on 14.01(b) - Pr onot i onal
Procedur e.

The mninmum requirenments for pronotion to the

rank of MPO shall be (3) years in the departnent;

Lieutenant - five years in the departnent; Squad Leader -
three (3) years in the paranedics and departnent. If no
applicants meet mnimm requirenments, the Gty wll have
option to lower the requirenents for the position.

Article XV, Secti on 14.01(c) - Pr onoti onal

Procedure.

(c) Wen the Police and Fire Conmi ssion decides to
establish an eligibility list for pronption wthin the
bargaining unit, the Conmission shall require a witten
and/or practical exam which shall be valued at 50 percent;
and, an oral interview, which shall be valued at
25 percent. In addition, an individual's personnel record
shall be valued at 15 percent, and seniority shall be

val ued at 10 percent.

Article XV, Section 14.02 - Supervisory Positions
Qutside the Bargaining Unit.

It shall be the policy of the Cty to pronote to
supervi sory positions insofar as possible fromthe ranks of
t he enpl oyees.

Article XVI, Section 16.06 - Job Descri pti on.

No firefighter shall perform duties other than those
consi dered regular Fire Departnent type duties.

Section 16.09 - Future Changes - Revi sions.

It is further greed that the City shall negotiate
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In

cont ends

4,
Recor ds;

with the Union on all matters concerning all wages, hours,
and conditions of enploynent which are nandatorily
bargainable in regard to the creation of a new operation, a
new position, new equipnent (but not as to the purchase
thereof), reclassification and reallocations, which are not
in existence during the execution of this Agreenent, as an
i mpl emrent ati on of Section 111.70 of the Wsconsin Statutes.

Each of the parties hereto agrees that it wll make a
sincere effort to reach an agreenent on all matters herein
set forth. Retroactive to the first date of regular
oper ati on.

If, after a reasonable period of negotiations, the
parties are deadlocked with respect to the nmandatorily
bar gai nabl e wages, hours and working conditions of said new
operation, new position, new equipnment, reclassification
and reallocations, the Cty has the right to inplenment the
parties' latest position on the issue. It is expressly
under st ood, however, that the issue may be subject to the
nmedi ation/arbitrati on process.

Article XVI, Section 16.10(a) - Volunteers, Tenporary
Enpl oyees.

No part-tine enployee shall make a higher per hour
rate than a regular enployee, unless he/she exceeds the
regular enployee in rank or service wth the Fire
Depart nment .

Article XVI, Section 16.12(a-d) - Paranedic Staffing.

The City agrees the nost efficient operation of the
Paranedi ¢ squad requires three paranedics. I n accordance
with this, the following is agreed to:

(a) Al cases of paranedic overtine
should be treated <consistently, whenever

possi bl e.

(b) Wen only two (2) paranedics are
available for duty, an off-duty paranedic
should be called back for overtime, whenever

possi bl e. However, when nore than five (5)
personnel are on duty in the fire division, one
(1) of these personnel will be assigned to the

EMI driver of Med 8.

(c) When no paranedic is available
for overtinme, an off-duty Local 2958 EMI
qgual i fied person should be called back for duty
as EMI Driver of Med 8.

(d) As necessary, when a paranedic
or EMI Driver is conming in from hone, an off-
going paranedic will be held over to provide
cover age.

its Statement in Response to Petition filed OCctober 22, 1993,
Local 2958 concedes that Section 1.06, Article XV, Section 14.02 and
Article XVI, Section 16.10(a) are permssive subjects of bargaining but
that the remaining contract provisions are mandatory subjects of
bar gai ni ng.

Proposals identified as Article Ill, Section 3.03 - Access to
Article XVI, Section 16.06 - Job description; and Article Xvi,
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Section 16.09 -Future Changes-Revisions are primarily related to wages, hours
and conditions of enpl oynent.

5. Proposals identified as Article XIV, Section 4.01(b) - Pronotional
Procedur e; Article XV, Section 14.01(c) - Pr onot i onal Procedur e; and
Article XVI, Section 16.12(a-d) - Paranedic Staffing are primarily related to
t he managenent and direction of the Gty.

Based upon the above and foregoi ng Findings of Fact, the Conm ssion makes
and i ssues the follow ng

CONCLUSI ONS OF LAW

1. The proposals identified in Finding of Fact 4 are mandatory subjects
of bargai ni ng.

2. The proposals identified in Finding of Fact 5 are perm ssive subjects
of bargai ni ng.

Based upon the above and foregoing Findings of Fact and Concl usions of
Law, the Comm ssion nakes and issues the follow ng

DECLARATORY RULI NG 1/

1. The Gty of Gendale and Local 2958, M Iwaukee District Council 48,
AFSCVE, AFL-CI O have a duty to bargain with the neaning of Secs. 111.70(1)(a)
and (3)(a)4, Stats., over the proposals identified in Finding of Fact 4.

2. The Gty of Gendale and Local 2958, M Iwaukee District Council 48,
AFSCVME, AFL-CIO do not have a duty to bargain wthin the neaning of
Secs. 111.70(1)(a) and (3)(a)4, Stats. over the proposals identified in Finding
of Fact 5.

Dat ed at Madi son, Wsconsin this 14th day of January, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

1/ Pursuant to Section 227.48(2), Stats., the Conm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Conm ssion by
following the procedures set forth in Sec. 227.49 and that a petition for
judicial review naming the Conmission as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the order,
file a witten petition for rehearing which shall specify in detail the
grounds for the relief sought and supporting authorities. An agency nay
order a rehearing on its ow notion within 20 days after service of a
final order. This subsection does not apply to s. 17.025(3)(e). No
agency is required to conduct nore than one rehearing based on a petition
for rehearing filed under this subsection in any contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by |aw, any person aggrieved by a decision specified
in s. 227.52 shall be entitled to judicial review thereof as provided in
this chapter.

(Cont i nued)
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By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

Strycker /s/
Strycker, Comm ssioner

W1l
WTI
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(Cont i nued)

Not e:

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49,

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
deci sion, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tinme-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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CTY OF GLENDALE

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND DECLARATORY RULI NG

Before considering the specific proposals at issue herein, it is useful
to set forth the general |egal franework within which disputes over the duty to
bargai n nmust be determ ned.

Section 111.70(1)(a), Stats., defines collective bargaining as ". . . the
performance of the mutual obligation of a rmunicipal enployer, through its
officers and agents, and the representatives of its enployes, to neet and
confer at reasonable times, in good faith, with respect to wages, hours and
condi tions of enploynent with the intention of reaching an agreenent, . . . the
enpl oyer shall not be required to bargain on subjects reserved to nmanagenent
and direction of the governnental unit except insofar as the nanner of exercise
of such functions affects the wages, hours and conditions of enploynent of the
enployes . . ." (enphasis added)

When interpreting Sec. 111.70(1)(a), Stats., the Wsconsin Suprene Court
has concluded that collective bargaining is required over matters primarily
related to wages, hours and conditions of enploynent but not over nmtters
primarily related to "forrmulation of basic policy" or the "exercise of
nmuni ci pal powers and responsibilities in pronoting the health, safety, and
wel fare for its citizens" Gty of Brookfield V. V\ERC,
87 Ws.2d 819, 829 (1979). See also Beloit Education Association v. WERC
73 Ws.2d 43 (1976); Unified School District No. 1 of Racine County v. WERC
81 Ws.2d 89 (1977). A nmunicipality nmay choose to bargain over a matter which
is not primarily related to wages, hours and conditions of enmploynment if it is
not expressly prohibited from doing so by legislative delegation. Brookfield,
supr a. It should be noted that a proposal's intrusion into statutorily
establ i shed enployer rights does not generate a finding that the proposal is
perm ssive unless that intrusion outweighs the proposal's relationship to
wages, hours and conditions of enploynent. Gdendale Prof. Policeman's
Association v. Gendale, 83 Ws.2d 90 (1978); Beloit, supra.

It should be noted that in its OCctober 1993 statenent, Local 2958
asserted the Gty's petition was prenmature because the parties had not yet
exchanged initial proposals for a successor to the 1991-1993 agreenent.
Local 2958 argued that wunder such circunstances, there could not yet be a
di spute as to whether the provisions are nandatory or pernmn ssive.

In an affidavit filed Novenber 11, 1993, the Cty asserted that on
Novenber 1, 1993, the parties had exchanged initial proposals and that the
Cty's initial proposal included an assertion that all provisions contained in
the declaratory ruling petition were permssive subjects of bargaining. The
Cty's affidavit further asserted that Local 2958 had not thereafter conceded
the perm ssive status of the disputed provisions.

Local 2958 has not contested the accuracy of the Cty's affidavit. Thus,
aside fromthe provisions which Local 2958's responsive statenment conceded were
permssive, it is clear that there presently is a duty to bargain dispute
between the parties which is appropriately resolved through this declaratory
ruling.

Article Ill, Section 3.03 - Access to Records provides:
During working hours, with notification and upon

request, the City shall provide Union officers access
to the followi ng records:

A Al l records pertaining to
wages, hours or working conditions of the
enpl oyees in t he bar gai ni ng unit,

i ncluding overtime, sick |eave, l|longevity,
vacations, duty incurred disability, etc.
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B. Any records concer ni ng
appoi ntment and promotion of personnel
excl udi ng confidential records.

C Any records concer ni ng
appoi ntment and promotion of personnel
excluding confidential records, is limted
to the individual nmenber seeing his/her
owm record, and each menber retains the
authority and right to grant the Union
perm ssion to see his/her records.

Cting School District of Janesville, Dec. No. 21466 (WERC, 3/84) the
Cty argues this provision is permssive to the extent union access to records
is not limted to working hours which do not interfere with the CGty's ability
to operate efficiently. The City also asserts the proposal is permssive
because the records covered extend beyond those at issue in Beloit.

Local 2958 contends the proposal is a nandatory subject of bargaining
reflecting a union's fundanental right to informati on necessary for bargaining

and adm nistering a contract. It argues that the proposal's inclusion of the
phrase "with notification and upon request” limts any potential interference
with Cty functions. Local 2958 argues that Janesville and Beloit both

support the mandatory nature of the proposal.

As Local 2958 correctly argues, union access to the information
referenced in the disputed proposal is generally related to a union's right to
information necessary for nmeeting its responsibility as the exclusive
coll ective bargaining representative. Thus, the Conmission has found that
proposals which primarily relate to a union's "authority and responsibility as
the exclusive collective bargaining representative" are nandatory subjects of
bargai ning absent a showing of a substantial relationship to nanagenent's
ability to manage and control its operations and facilities. Janesville at 22;
Gty of Sheboygan, Dec. No. 19421 (WERC, 3/82). W have also held that a
proposal giving union access to enploye personnel files is generally a
mandat ory subj ect of bargaining. Janesville at 73-74.

G ven our prior holdings, we think it clear that the records covered by
the disputed provision are all necessary to Local 2958 fulfilling its role as
t he excl usive bargaining representative. Thus, a proposal giving Local 2958
access to these records Iis nmndatory unless the proposal represents a
substantial intrusion into nanagenent's control of its facilities. No such
intrusion is present here. As Local 2958 points out, the proposal obligates
Local 2958 to provide the City with "notification" and we further note that
there are no strict tine lines for conpliance with a request. Thus, it seens
apparent that the provision does not significantly inpact on Cty control of
its facilities and records. Therefore the proposal is a nandatory subject of
bar gai ni ng.

Article X1V, Section 14.01(b) - Pronotional Procedure provides:

(b) The mnimum requirenents for pronmotion to
the rank of MPO shall be (3) years in the departnent;
Li eutenant - five years in the departnent; Squad Leader
- three (3) years in the paranedics and departrment. |[f
no applicants nmeet mininumrequirenments, the Cty wll
have option to |ower the requirenments for the position.

Cting Gty of Waukesha, Dec. No. 17830 (WERC, 5/80), the Gty contends this
provision is a permssive subject of bargaining because it interferes with
managenent's right to determine qualifications for bargaining unit positions.

-8-
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Cting Sewerage Conmission of the Cty of MIlwaukee, Dec. No. 17302
(WERC, 9/79), Local 2958 argues the disputed Ianguage is a nandatory subject of
bargai ning because it establishes a selection criterion for pronotions.
Local 2958 contends the CGty's interest in determining qualifications is
protected by the |ast sentence of the provision which allows the City to |ower
position requirenents.

Local 2958 correctly cites a portion of Sewerage Conmmission of the Gty
of MIlwaukee for the proposition that the criteria used to determ ne which
gual ified enploye wll receive a pronotion are mandatory subjects of

ar gai ni ng. However, this proposal establishes mninmm qualifications, not
pronotion criteria.

In Waukesha we found the following proposal pernissive because it
intruded into the enployer's right to determine "necessary mninum
qualifications" for a position.

2. Only enployees with nore than 3 years of
enpl oynent on the Waukesha Fire Departnment can be
applicants for MPO positions and 5 or nore years for
all other officers' positions.

Qur holding in Waukesha is equally applicable here. The disputed proposal
precludes the Gty from determ ning whether it should have a m ninmum service
qualification and, if such a qualification is present, the mininum |evel of

service which is appropriate. As our decision in Sewerage Conmi ssion also
i ndicates, the determination of the qualifications "necessary” for a job is not
a matter over which an enployer nmust bargain. See also Ml waukee Board of

School Directors, Dec. No. 23208-A (VERC, 2/87).

Article XI'V, Section 14.01(c) - Pronotion Procedure provides:

(c) Wen the Police and Fire Comm ssion deci des
to establish an eligibility list for pronotion within
the bargaining unit, the Comm ssion shall require a
witten and/or practical exam which shall be val ued at
50 percent; and, an oral interview, which shall be
val ued at 25 percent. In addition, an individual's
personnel record shall be valued at 15 percent, and
seniority shall be valued at 10 percent.

Cting Gty of Wukesha, the Gty argues the disputed proposal is
perm ssive because it unduly restricts nanagenent's right to select qualified
enpl oyes for pronotion.

Local 2958 responds by contending that the proposal does not establish
qualifications but rather establishes selection criteria to be applied to
appl i cants.

In Gty of Waukesha, we found the foll owi ng proposal perm ssive:

6. The following weights shall be given to
the examnation interview and the prior departnent
record of applicants

Witten Exam nation 50%
Oral Interview 25%
Depart ment Record 25%

to determne final grades. The passing grade shall be
70% and applicants with a grade of 70% or better shall
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conpose a list of qualified applicants and shall
continue and remain in effect for a period of 2 years
thereafter. In addition to the final grades as
determ ned above, each applicant shall be given one
additional point for each full year of service on the
Waukesha Fire Departnent providing he has nmade a
m ni mum score of at |east 70% on the foregoing.

W reasoned:

Since a municipal enployer has a right to
determine necessary mninmum qualifications for a
position, 10/ the portion of the Association's proposal

whi ch establishes the weights to be given to the

measurenents of the mnimum qualifications, i.e.,
percentage weights attached to witten exam nation,
oral interview and departnent records, are non-
mandatory subjects of bargaining. However, the

selection criteria in pronoting qualified candidates is
a nmandatorily bargainable subject, and therefore the
weight to be given to seniority anong the qualified
applicants in determining who should be pronoted,
whet her by a point system as proposed here, or by
other methods of crediting seniority, is a nandatory
subj ect of bargai ni ng.

10/ Gty of Madi son  (16590) 10/ 78; M | waukee
Sewer age Conm ssi on (17302) 9/79.

Applying the foregoing rationale to the proposal before us, it is
apparent that the disputed | anguage is permissive. Contrary to the argunent of
Local 2958, contract |anguage which dictates the manner in which qualifications
will be neasured has the effect of establishing the qualifications. However ,
as Waukesha reflects, Local 2958 does have the right to bargain over the weight
seniority will be given anong enployes who are qualified. Further, as nore
fully discussed in MIlwaukee Board of School Directors, the right of an
enmployer to unilaterally establish qualifications 1is linmted to those
qual i fications necessary to performthe job.

Article XVI, Section 16.06 - Job Description provides:

No firefighter shall perform duties other than
t hose considered regul ar Fire Departnent type duties.

The City argues this language is perm ssive because it is over broad and
may prevent the Gty from assigning duties to firefighters which are fairly
within the scope of their responsibilities.

Local 2958 contends the language is a nmandatory subject of bargaining
because it prevents the Cty from assigning duties which are not fairly within
the scope of a firefighter's responsibilities.

Both parties correctly cite Sewerage Conmmi ssion of the Gty of MIwaukee,
Dec. No. 17025 (WERC 5/79) for the proposition that an enploye's obligation or
lack thereof to perform duties which are not fairly within the scope of
"responsibilities applicable to the kind of work perforned" is a nandatory
subj ect of bargaining. See also Gty of \Wauwatosa, Dec. No. 15917
(VWERC, 11/77); Gak CGreek Schools, Dec. No. 11827-D, E (VWERC, 9/74) aff'd drC
Dane 11/75. W understand Local 2958 to be arguing that the disputed proposal
does no nore than prevent the City from requiring firefighters to perform
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duties which are not fairly within the scope of their responsibilities. Based
on this interpretation of the |anguage, we find it to be a nmandatory subject of
bar gai ni ng.

Section 16.09 - Future Changes- Revi sions provides:

It is further agreed that the Gty shall
negotiate with the Union on all natters concerning all
wages, hours, and conditions of enploynment which are
mandatorily bargainable in regard to the creation of a
new operation, a new position, new equi prent (but not
as to the purchase thereof), reclassification and
real l ocations, which are not in existence during the
execution of this Agreenent, as an inplenentation of
Section 111.70 of the Wsconsin Statutes. Each of the

parties hereto agrees that it wll make a sincere
effort to reach an agreenment on all nmatters herein set
forth. Retroactive to the first date of regular
oper ati on.

If, after a reasonable period of negotiations,
the parties are deadlocked wth respect to the
mandatorily bargai nable wages, hours and working
conditions of said new operation, new position, new
equi pment, reclassification and reallocations, the Cty
has the right to inplenent the parties' |atest position
on the issue. It is expressly understood, however,
t hat t he i ssue may be subj ect to t he
medi ation/arbitrati on process.

The City concedes that if the |language constitutes a specific reopener,
it is a nmandatory subject of bargaining. However, the Cty contends that
because the disputed |anguage allows it to inplenent upon deadlock, the
| anguage cannot be viewed as a specific reopener because inplenentation and
interest arbitration are nmutually inconsistent.

Local 2958 argues that a reopener does not cease to be a reopener sinply
because Local 2958 has nmde the contractual concession  of al | ow ng
i mpl ementation while interest arbitrati on proceeds.

W concur with the analysis of Local 2958. The City's inplementation
rights do not alter the reality that the provision is a specific reopener and
as such a nandatory subject of bargaining.

Article XVI, Section 16.12(a-d) - Para Medic Staffing provides:

The City agrees the nost efficient operation of
the Paramedic squad requires three paranedics. In
accordance with this, the following is agreed to:

(a) Al cases of paramedic overtine
should be treated consistently, whenever
possi bl e.

(b) When only two (2) paranedics
are available for duty, an off-duty
paranmedic should be <called back for
overtine, whenever possible. However ,
when nore than five (5) personnel are on
duty in the fire division, one (1) of
these personnel wll be assigned to the
EMI driver of Med 8.
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(c) Wen no paranedic is available
for overtime, an off-duty Local 2958 EMI
qual i fied person should be called back for
duty as EMI Driver of Med 8.

(d) As necessary, when a paranedic
or EMI Driver is coming in from hone, an
of f-going paranedic will be held over to
provi de cover age.

The City argues the provision is permssive to the extent it sets mnimum
staffing levels for paranedics. Cting Gty of Fond du Lac, Dec. No. 22373
(WERC, 2/85) aff'd CGrC Fond du Lac 85-Cv-197 (9/85); Gty of Manitowoc,
Dec. No. 18333 (WERC, 12/80); and Cdty of Brookfield, Dec. No. 11489-B
(WERC, 4/75), the Cty asserts the language is prinarily related to the scope
of protective services and the manner in which they will be provided rather
than the inpact on wages and hours if the nandated staffing |evels are not net.

Local 2958 contends the proposal is a nandatory subject of bargaining
primarily related to overtime procedures and enpl oye safety. In this regard,
Local 2958 argues paranedic work is dangerous and stressful and thus that
enpl oye safety is directly inpacted by staffing | evels.

When anal yzi ng m ni mum manni ng proposals to determne their mandatory or
perm ssive status, the Conmi ssion balances evidence of the proposal's
relationship to enploye safety (and thus conditions of enploynment) against the
restrictions which mni num manni ng provisions place upon service |evel choices.

Fond du Lac; see also City of Brookfield, Dec. No. 19944 (WERC, 9/82);
Mani towoc County, Dec. No. 18995 (WERC, 9/81). Here, because the parties
wai ved hearing, we have no specific evidence by which to nmeasure the proposal's
relationship to enploye safety versus the obvious inplications the disputed
| anguage has on service |evel choices. Under such circunstances, we concl ude
the proposal is permssive to the extent it requires the "Paranedic squad" be

staffed by three paranedics.

Dat ed at Madi son, Wsconsin this 14th day of January, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITiam Strycker, Comm ssioner
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