STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

Conpl ai nant ,
: Case 136
VS. : No. 50788 MP- 2877
: Deci sion No. 27915-A
KENOSHA UNI FI ED SCHOOL DI STRI CT
and UNI ON LOCAL 168
DONALD DECKER ( PRESI DENT) ,

Respondent s.

Appear ances:

M. Thomas Wod, 902 38th Street, Kenosha, W 53140, appearing pro se.

Davis & Kuelthau, S.C., Attorneys at Law, by M. difford B. Buel ow,
111 East Kilbourn Avenue, Suite 1400, MTwaukee, W 53202-6613,
appearing on behal f of the Kenosha Unified School District.

Hanson, Gasiorkiewicz & Wber, S.C., Attorneys at Law, by M. Robert K
Wber, 514 Wsconsin Avenue, P. O Box 1875, Racine, W 53401,
appearing on behalf of Union Local 168, Service Enployees

I nternational Union and Donal d Decker (President).

FI NDI NGS OF FACT, CONCLUSI ONS COF LAW AND
ORDER DI SM SSI NG COVPLAI NT

On Decenber 2, 1993, Conplainant Thomas Wod filed a conplaint with the
Wsconsin Enploynment Relations Conmission alleging that the Kenosha Unified
School District and Union Local 168, Service Enployees International Union and
Donal d Decker, its President, had conmtted prohibited practices in violation
of the Municipal Enploynent Relations Act, respectively, by the District's
attenpting to wthhold $6,453 in benefits effective from July 1, 1992 in
violation of the parties' collective bargaining agreenent and by the Union's
settling his grievance in violation of the duty of fair representation owed to
Conpl ainant. On January 18, 1994, the Conmi ssion appointed Lionel L. Crow ey,
a nmenmber of its staff, to act as Examiner and to nake and issue Findings of
Fact, Conclusions of Law and Order as provided in Sec. 111.07(5), Stats.
Hearing on the conplaint was held on February 16, 1994, in Kenosha, W sconsin.
After the presentation of the Conplainant's case, the Respondents nade a

Motion to Dismiss the conplaint. The parties nade oral arguments with respect
to said Modtion, and after considering the evidence and the argunents of the
parties, the Examiner granted the Mtion to D sniss. The hearing was

transcribed, and the Exam ner received the transcript on March 3, 1994. The
Exam ner issues the follow ng Findings of Fact, Conclusions of Law and Order.

FI NDI NGS OF FACT

1. Thomas Wbod, hereinafter referred to as the Conmplainant, is an
i ndi vi dual whose address is 902 38th Street, Kenosha, W sconsin 53140.

2. Kenosha Unified School District, hereinafter referred to as the
District, is a municipal enployer within the meaning of Sec. 111.70(1)(j),
Stats., and its offices are |ocated at 3600 52nd Street, Kenosha,

W sconsi n 53144.
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3. Uni on Local 168, Service Enployees International Union and Donald
Decker, its President, hereinafter referred to as the Union, is the collective
bargai ni ng representati ve of a bargaining unit described as foll ows:

Custodial Enployes, Mechanics, Mintenance Wrkers,
Truck Drivers, Warehouse Enployes, Therapy A des, Food
Servi ce Enpl oyes and Head Custodi al Engi neers.

The Union's offices are |ocated at 7702 16th Avenue, Kenosha, Wsconsin 53143.

4. At all tinmes material herein, the Conplainant was enployed by the
District and was a nenber of the bargaining unit represented by the Union.

5. The District and the Union were parties to a collective bargaining
agreement which by its terms was in effect fromJuly 1, 1989 through June 30,
1992. This agreenent contained the follow ng provision:

12.03 Any enploye whose injury is job related
and covered under the Wrker's Conpensation Act shall
receive his or her regular Board check and the benefits
of this agreement without loss of sick leave for a
period of twelve nonths from the date of injury,
provided that the enploye reinburse the Board for the
amount received from Wrker's Conpensati on.

6. The District and the Union negotiated a successor agreenent to the
agreenment which expired on June 30, 1992. The parties did not reach a
tentative agreenent until on or about February 23, 1993, and the tentative
agreement was initialed by the Union on Mirch 8, 1993, and the District on
March 9, 1993. The agreenment was retroactive and covered the period from
July 1, 1992 to June 30, 1994. The agreement contained a grievance procedure
culmnating in final and binding arbitration. The agreenent nodified

Section 12.03 of the prior agreenment and states as foll ows:

12.03 Wenever an enployee is absent from work
as a result of personal injury occurring on the school
prem ses and not due to the enpl oyee's negligence, the
enpl oyee will be paid his/her full salary |ess weekly
i ndemnity under the W rkers' Conpensation Act for the
period of his/her disability up to thirty (30) work
days and no part of such absence will be charged to
hi s/ her accumul ated sick | eave.

7. On February 19, 1992, the Conplainant was injured at work and
recei ved benefits under Section 12.03 of the 1989-92 contract. After July 1,
1992, the Conplainant continued to be on workers' conpensation and received
benefits under Section 12.03 until the 1992-94 contract was ratified. Wen the
successor contract becane effective the District applied Section 12.03 of the
1992-94 contract to the Conplainant retroactive to July 1, 1992. Because the
grievant had received benefits not provided under the new contract, the
District calculated that it had paid the Conplainant $5,730.13 from July 1,
1992, which it was entitled to recoup under the 1992-94 contract. By
subtracting vacation, sick pay, holiday pay, work days and retroactive pay
under the 1992-94 contract, the Conplainant owed the District $1,238.29 as well
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as $3,338.34 for health insurance fromJuly 1, 1992. The District forgave the
$3,338.34 for the health insurance.

8. The Conplainant filed a grievance apparently asserting that as his
injury occurred under the 1989-92 contract that he was entitled to pay and
benefits for a year and that he did not owe the District any nonies and shoul d
receive nonies instead. The grievance was conbined with other grievances
alleging a violation of Section 12.03 and processed through Steps 1 and 2. At
Step 2, it was agreed that the attorneys for the District and Uni on woul d get
together to try to resolve the grievances. The attorneys net and a settlenent
of all the grievances was reached. The settlenent provided in part as foll ows:

SETTLEVENT AGREEMENT

SEIU LOCAL 168 ("Union") and KENOSHA UN FIED
SCHOOL DISTRICT NO 1 ("District") agree to settle the
grievances of Thomas Wod, Paul Wanboldt, Gordon
St. Martin, Dave Bruneau, Dennis Goff and Ronal d Becker

as follows:

1. The grievances will be wthdrawmn by the
Uni on with prejudice.

2. The District will waive the anmpunts
previously clainmed due from Messrs. Wods and

St. Martin. Wods and St. Martin shall be considered
whol e and entitled to no other backpay, fringe benefits
or any other consideration.

In short, the Union resolved the grievance on the basis that the District would
forgive the ampunts it sought as overpaynent to Conplainant by waiving its
right to recoup the $1, 238. 29.

9. The Union is affiliated with the Service Enployees International
Union whose constitution and bylaws provide in Article XVI, Section 8 as
foll ows:

Section 8. Subject to the provisions of
applicable statutes, every Local Union or nenber or
officer thereof or officer of the International Union
agai nst whom charges have been preferred and
disciplinary action taken as a result thereof or who
claims to be aggrieved as a result of adverse rulings
or decision rendered, agrees, as a condition of
menbership or affiliation and the continuation of
menbership or affiliation, to exhaust all renedies
provided for in the Constitution and Bylaws of the
International Union and the Local Union and further
agrees not to file or prosecute any action in any
court, tribunal or other agency until those renedies
have been exhaust ed.

The Union Local 168 has a constitution and bylaws which also provides in
Article VII1, Section 6, as follows:

Section 6. Subject to the provisions of applicable
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statutes, every nenber or officer of this Local Union
agai nst whom charges have been preferred and
disciplinary action taken agrees, as a condition of
menbership or affiliation and the continuation of
menbership or affiliation, to exhaust all renedies
provided for in the Constitution and Bylaws of the
International Union and in this Constitution, and
further agrees not to file or prosecute any action in
any court, tribunal, or other agency wuntil those
remedi es have been exhaust ed.

The Conpl ai nant did not exhaust the Union's internal grievance procedures.

10. The evidence failed to denonstrate that the Union's handling of the
Conpl ainant's grievance was perfunctory; rather the evidence indicates that the
Union had a rational basis for its decision to settle Conplainant's grievance.
The wevidence failed to prove that the Union acted in an arbitrary,
discrimnatory or bad faith nanner, and on the contrary, the evidence
establishes that it fairly represented the Conpl ai nant.

Upon the basis of the above and foregoi ng Findings of Fact, the Exam ner
makes and issues the follow ng
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CONCLUSI ONS OF LAW

1. The Union did not violate its duty of fair representation with
respect to the processing, handling and settlenent of the Conplainant's
grievance, and accordingly the Union did not violate Secs. 111.70(3)(b)4 or 1,
Stats.

2. The Conplainant has failed to exhaust the internal Union appeals
procedure because it could have redressed his grievance, and accordingly the
Conpl ainant is precluded fromnaintaining this action by his failure to exhaust
sai d procedures.

3. Inasnuch as the Union did not violate its duty of fair
representation to the Conplainant, there is no jurisdiction to determne the
al l egations that the District violation Sec. 111.70(3)(a)5, Stats.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Exam ner nakes and issues the follow ng

ORDER 1/

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conm ssion nay authorize a comnm ssioner or exam ner
to nmake findings and orders. Any party in interest who is
dissatisfied with the findings or order of a conm ssioner or
examner may file a witten petition with the conmm ssion as a
body to review the findings or order. If no petitionis filed
within 20 days fromthe date that a copy of the findings or
order of the conm ssioner or examner was nuiled to the |ast
known address of the parties in interest, such findings or
order shall be considered the findings or order of the
conmi ssion as a body unless set aside, reversed or nodified
by such comm ssioner or exami ner within such time.

(Foot note conti nued on Page 6.)
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IT IS ORDERED that the conplaint be, and the sane hereby is, dismssed.
Dated at Madi son, Wsconsin, this 8th day of April, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COW SS| ON

By Lionel L. Ctowey /[s/
Lionel L. Crow ey, Exam ner
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1/

(Foot note continued from Page 5.)

If the findings or order are set aside by the
conmmi ssioner or exanminer the status shall be the sane
as prior to the findings or order set aside. If the
findings or order are reversed or nodified by the
conmi ssioner or examiner the tine for filing petition
with the commi ssion shall run fromthe time that notice
of such reversal or nodification is mailed to the Iast
known address of the parties in interest. Wthin 45
days after the filing of such petition wth the
conm ssi on, the commssion shall either affirm
reverse, set aside or nodify such findings or order, in
whole or in part, or direct the taking of additional
testinony. Such action shall be based on a review of
the evidence submtted. If the conmmission is satisfied
that a party in interest has been prejudi ced because of
exceptional delay in the receipt of a copy of any
findings or order it may extend the time another 20
days for filing a petition with the conm ssion

This decision was placed in the mail on the date of issuance (i.e.

the date appearing i medi ately above the Exam ner's signature).
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KENOSHA UNI FI ED SCHOOL DI STRI CT

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSIONS CF LAW
AND ORDER DI SM SSI NG COVPLAI NT

In his conplaint initiating these proceedings, the Conplainant alleged
that the Union had committed a prohibited practice by violating its duty of
fair representation to him and the District violated the parties' collective
bargaining agreement by the Union's and District's settlenent of the
Conplainant's grievance contrary to the terns of the contract. The Uni on
answered the conplaint denying it had committed any prohibited practice and
that it settled the grievance under the July 1, 1992 contract whereby the
District forgave certain amounts owed to the District. The District also
answered denying that it committed any prohibited practice and asserting that
the conplaint failed to state a claimentitling Conplainant to relief. At the
hearing in this matter, the Respondents noved to disnmiss the conplaint after
t he Conpl ai nant had presented his case.

District's Argunents

The District contends that the Conplainant had to show that he conplied
with the Union's internal grievance procedure and it is clear that he did not
do so and the matter should be dismissed for that reason alone. The District
asserts that the Conpl ai nant had the burden of proving that the Union violated
its duty to fairly represent him The District nmaintains that under the |aw,
the Union has a right to be wong, but it cannot act arbitrarily, capriciously
or in bad faith. The District argues that there is no evidence in the record
that the Union acted arbitrarily, capriciously or in bad faith or that what it

did was wong. It submits that the Union had to make a judgnent call based on
what it could acconplish in an arbitration hearing and there is no telling what
an arbitrator wll do. The District, noting the testinobny of the Union's

wi tnesses, pointed out that the parties had a disagreenent as to what the
contract provided, but they had to live with the docunent as it was witten.
The District points out the contract was resolved in mediation rather than in
face-to-face negotiations. The District refers to the effective dates that
were specified and that there was no specific date other than the start date
for revised Section 12.03 of the contract. The District clains that the Union
was aggressive in filing sone of the grievances and the District thought there
was no basis for them but the Union represented the Conplai nant aggressively
and beyond the legal mininumin this area. It maintains that the Union's offer
to pay $1,000 was not because the Union felt guilty of anything but was an
attenpt to help a nenber going through hard times. The District opines that it
is preposterous to assune that the Union acted arbitrarily, capriciously or in
bad faith and there is absolutely no basis to conclude the Union failed to
adequately represent the Conpl ai nant.

The District argues that there was no violation of the contract. It
notes that everything was up for negotiation and the parties can agree to
concessions and give backs. The District insists that the only exception is
that a retiree who elects benefits under the contract would get those but the
retiree would no | onger be an enploye or covered by the contract but as long as
you are an enploye and a nenber of the bargaining unit, you are covered by the

contract and every part of the contract can be changed. It concludes that even
if the Union unfairly represented the Conplainant, there is no contract
vi ol ati on. It further submits there was no unfair representation and the

conpl ai nt nust be di sm ssed.
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Uni on's Position

The Union joined in the District's Mtion without further comment.

Conpl ai nant' s Response

The Conplainant, citing Dayton Press, Inc., 71 LA 134 (Barone, 1978),
clainmed the Union stated he could win his grievance. The Conpl ai nant states
that when you are negotiating, everything can be opened for bargaining, and
when you go retroactive to the date the contract expired, you can start to
implenment it. The Conplainant maintains that if he had been injured on July 2,
1992, he would agree as to how he was treated. The Conpl ai nant notes that he
was injured under the old contract and his injury continued under the new
contract and he asserts that this would fall under a grandfather clause and if
you are injured under the old contract, you continue to get benefits under the
ol d contract.

The Conpl ai nant believes that the Union settled his grievance to benefit
the majority of the grievants and a majority were injured after July 1, 1992,
as only two were injured before that date. The Conpl ainant asserts that the

District would not have settled the two separately from the others. The
Conpl ai nant alleges that the Union told him he had a very good grievance, but
they were not sure how the others would work out. The Conpl ai nant cl ains he

had a vested interest in the 1989-92 contract, and the Union should not have
settled his grievance under the 1992-94 contract and the Union settled it in
violation of the 1989-92 contract. The Conpl ai nant submits that he was injured
under the 1989-92 contract and to settle it, the parties had to change the
interpretation of the 1989-92 contract and this they could not do wthout a
nmeeting to re-vote on the | anguage of the contract.

District's Response

The District submts that the Conplainant's argunents denonstrate on
their face that he has no case against the Union. It alleges that what he is
saying is that he was trade bait but that happens all the tine and it is part
of the give and take of negotiations and, in a |egal sense, does not show the
failure to fairly represent him It insists that whether there is any nmerit to
his grievance, everyone who was an enploye on July 1, 1992, had his or her
wages and fringes up for negotiations, and the Conplainant was not an
unt ouchable. The District clains that his fringes were up for negotiations and
were changed, i.e. his benefits under Section 12.03 were changed and there is
no violation of the
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contract and no nerit to the grievance. It submits that this question need not
be decided unless the Union is shown to have failed to fairly represent him and
the record is grossly insufficient for such a finding.

Di scussi on
In Vaca v. Sipes, 386 U.S. 171, 177, 64 LRRM 2369, 2371 (1967) and Mahnke

v. WERC, 66 Ws.2d 524 (1974), the courts set forth the requirenents of the
duty of fair representation a union owes its nenbers. A union nust represent

the interests of all its menbers wthout hostility or discrimination, to
exercise its discretion with good faith and honesty, and to eschew arbitrary
conduct . The union breaches its duty of fair representation only when its

actions are arbitrary, discrimnatory or in bad faith. 2/ The Union is allowed
a w de range of reasonableness, subject always to conplete good faith and
honesty of purpose in the exercise of its discretion. 3/ As long as the Union
exercises its discretion in good faith, it is granted broad discretion in the
performance of its representative duties. 4/ The nere fact that a grievance
may be nmeritorious is not determ native of the unfair representation claim and
a violation of the Union's duty of fair representation occurs only if the
Union's decision not to pursue a grievance is arbitrary, discrimnatory or in
bad faith. 5/

A conpl ai nant has the burden to denobnstrate, by a clear and satisfactory
preponderance of the evidence, each elenent of its contention. 6/ Appl yi ng
these principles to the instant case, it nust be concluded that the Conpl ai nant
has failed in his burden of establishing that the Union acted in an arbitrary,
discrimnatory or bad faith manner in settling his grievance. The
Conpl ainant's argunents sinply relate to the nmerits of the grievance, but
whet her he is right or wong is not the issue but rather the Union's conduct.
The Conpl ai nant asserts that he was injured under the 1989-92 contract and even
t hough the contract |anguage changed, he was still entitled to 1989-92 benefits
under that contract although it expired on June 30, 1992, and the new | anguage
applied after July 1, 1992. The Conplainant clainmed that he was entitled to
benefits under a grandfather clause but there was no evidence of a grandfather
cl ause.

2/ Vaca v. Sipes, 386 U S 171, 64 LRRM 2369 (1967); Coleman v. OQutboard
Marine Corp., 92 Ws. 2d 565 (1979).

3/ Ford Motor Co. v. Hoffrman, 345 U. S. 330, 31 LRRM 2548 (1953).

4/ West Allis - West M Iwaukee School District, Dec. No. 20922-D (Schiavoni,
10/84) aff'd by operation of Taw, Dec. No. 20922-E (WERC, 10/84); Bl ooner
Jt. School Dstrict, Dec. No. 16228-A (Rothstein, 8/80), aff'd by
operation of Taw, Dec. No. 16228-B (WERC, 8/80).

5/ Cty of Geenfield, et al., Dec. No. 24776-C (WERC, 2/89); Stanley v.
General Foods Corp., 88 LRRM 2862 (5th Cr., 1975).

6/ West Allis - West M Iwaukee School District, Dec. No. 20922-D (Schiavoni,
10/ 84) .
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The Conpl ai nant was paid a retroactive wage under the new contract and it seens
dubious that he could claim benefits wunder both contracts but suffer no
reducti ons when the contract clearly provides for sane. |If this scenario went
before an arbitrator, no one can predict with certainty how the arbitrator
would rule. The Union mght have prevailed or it mght have lost. It settled
the grievance such that the risk of losing in arbitration would not result in
the Conplainant's having to pay the anmobunts demanded by the District. It is
not enough to claimthat the Union should have taken the case because it is a
good case, it must be shown that the Union acted arbitrarily, discrimnatorily
or in bad faith. The record fails to prove any of these elenents. The Union
considered the plain |anguage of the 1992-94 contract and the fact that
Section 12.03 was retroactive to July, 1992. 7/ It was felt that the grievant

cane under the 1992-94 contract |anguage. 8/ It is generally recognized that
arbitrators will apply the plain |anguage of the contract. The Union had to
make a judgnent call, i.e. fight the District on this |anguage and perhaps | ose

or settle the case whereby the Conplainant was relieved of paying sone $1,238.
The evidence indicates that there were bona fide reasons for the Union's
conduct. No evidence was presented that they acted in bad faith or that their
decision to resolve the grievance was arbitrary. Reasonable m nds can di sagree
over the nerits of the grievance but resolving it where the Conplainant got a
benefit as opposed to a conplete loss is certainly not arbitrary conduct. The
evi dence establishes that the Union had a rational basis for its decision. The
record also failed to denonstrate that the Union had any discrimnatory notives
or engaged in discrimnatory conduct in resolving the grievance. The evidence
failed to establish that the Union acted in bad faith, or was arbitrary or
discrimnatory in settling the Conplainant's grievance and consequently, the
Union did not breach its duty of fair representation to the Conplai nant.

It was argued that the Conplainant failed to exhaust the internal Union
grievance procedures prior to filing the instant conplaint. In Cayton v. Auto
Wrkers, 451 U S 679, 107 LRRM 2385 (1981), the U S. Suprenme Court held that
exhaustion of the internal grievance procedures are not required unless the
procedures are capable of reactivating the enploye's grievance or of redressing
it. It may be true that the grievant could not reactivate his grievance
agai nst the District because it would be held untinely; however, as he was only
seeking a nonetary remedy, had he been successful under the internal Union
procedures, he could have recovered the noney sought from the Union making him
whol e and redressing his grievance. I nasnuch as the Conplainant failed to
exhaust the internal Union grievance procedures, he is barred from proceedi ng
with his conplaint.

Having concluded that the Union did not breach its duty of fair
representation toward the Conplainant, the Examiner has no authority to
consi der any breach of contract clainms against the District. 9/

Therefore, the Mdtion to Disniss the conplaint has been granted.

7/ Tr. 48-49.
8/ Tr. 24, 49.

9/ Mahnke vs. WERC, 66 Ws.2d 524 (1975) at 532.
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Dated at Madi son, Wsconsin, this 8th day of April, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Lionel L. Ctowey /[s/
Lionel L. Crow ey, Exam ner
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