STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of
ASSQOCI ATI ON OF MENTAL HEALTH

SPECI ALI STS : Case 275
: No. 49542 DR(M-524
Requesting a Declaratory Ruling : Deci sion No. 27918

Pursuant to Sec. 111.70(4)(b), Stats.
I nvol ving a Dispute
Bet ween Said Petitioner and

ROCK CCQUNTY

Appear ances:
M. John S. WIlliamson, Jr., Attorney at Law, P.O Box 845, 621 W\est
Law ence Street, Appleton, Wsconsin 54912-0845, for the Association.
M. Thomas A. Schroeder, Corporation Counsel, 51 South Main Street,
Janesville, Wsconsin 53545, for the County.

FI NDI NGS OF FACT, CONCLUSI ON CF LAW
AND DECLARATORY RULI NG

On July 8§, 1993, the Association of Ment al Health  Specialists
(Association) filed a petition with the Wsconsin Enploynent Relations
Conmi ssion seeking a declaratory ruling pursuant to Sec. 111.70(4)(b), Stats.
as to whether two collective bargaining proposals of Rock County (County) were
mandat ory subj ects of bargai ni ng.

On July 19, 1993 the County filed a notion to dismiss the petition
asserting the petition was not properly signed and sworn to and had not been
correctly served upon the County. On July 20, 1993 the Association refiled its
petition and on July 29, 1993 the County withdrew the notion to dismss.

On August 16, 1993, the County filed a statenent in response to the
petition. At the request of the Association, hearing was held on the petition
in Janesville, Wsconsin on Cctober 29, 1993 before Exami ner Peter G Davis.

The parties filed witten post hearing argunent, the last of which was
recei ved Decenber 8, 1993.

Having reviewed the record and being fully advised in the prenises, the
Conmi ssi on nmakes and i ssues the foll ow ng

FI NDI NGS OF FACT

1. The Association of Mental Health Specialists, herein the Association,
is a labor organization functioning as the collective bargaining representative
of certain enployes of Rock County and having its principal offices c/o
Attorney John S. WIlianson, Jr., Appleton, Wsconsin.

2. Rock County, herein the County, is a municipal enployer having its
principal offices at 51 South Main Street, Janesville, Wsconsin.

3. During collective bargaining for the successor to a 1990-1991
contract between the Association and the County, the County proposed to retain
certain provisions of the 1990-1991 contract including the follow ng

Article XV Section 15.02 Meal and Rest Peri ods.
A meal provided by the hospital and a period of thirty
mnutes, shall be made available to each full-tinme
enpl oyee on each shift within the regular work day.
Two fifteen mnute rest periods or coffee breaks shall
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A dispute then arose as to whether

be all owed each enpl oyee within each shift, each day.

Article XXII1, Section 23.01 Psycho-Soci al WrKkers.

A Whenever it becomes necessary to layoff
enpl oyees represented by the bargaining unit due to
lack of work, discontinuance of service, or other
legitimte reasons, enployees shall be laid off in an
order determined by having a job performance ranking
equal in consideration with the seniority ranking. Job
performance ranking is the average ranki ng based on the
enpl oyee' s last two annual job performance eval uations.

The seniority credit of all enployees in the class
shall be conmputed on the basis of continuous County
servi ce. Lowest ranked enployees shall be laid off
first, except that up to two enployees or twenty
percent (whichever is greater) of the nunber of
enpl oyees within the class subject to layoff nmay be
exenpted at the discretion of the department head.
Exenptions nmay be used to retain enployees having
special or superior skills for affirmative action
purposes. Exercise of such exenption shall be declared
by the appointing authority as part of the layoff plan.

with the County over said matters.

4.

Section 15.02 and the County anended its Article XXII

to read:

5.

Based upon the above and foregoi ng Findings of Fact,

the Association was obligated to bargain

During hearing the parties resolved their dlspute as to Article Xv,

Whenever it becones necessary to lay-off
enpl oyees represented by the bargaining unit due to
lack of work, discontinuance of service, or other
legitimte reasons, enployees shall be laid off in an
order determined by having a job perfornmance ranking
equal in consideration with the seniority ranking. Job
performance ranking is the average ranki ng based on the
enpl oyee' s last two annual job performance eval uations.

The seniority credit of all enployees in the class
shall be conputed on the basis of continuous County
servi ce. Lowest ranked enployees shall be laid off
first, except that up to two enployees or twenty
percent (whichever is greater) of the nunber of
enpl oyees within the class subject to layoff may be
exenpted at the discretion of the departnent head.
Exenptions nmay be used to retain enployees having
special or superior skills. Exercise of such exenption
shall be declared by the appointing authority as part
of the layoff plan. This provision shall not be
applied in an arbitrary or capricious nanner.

Section 23.01 proposa

The Article XXIl1l, Section 23.01 proposal set forth in Finding of
Fact 4 is primarily rel ated to wages and conditions of enpl oynent.

and i ssues the follow ng

CONCLUSI ON OF LAW

t he Commi ssi on makes
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Article XXI1l, Section 23.01 is a mandatory subject of bargaini ng.

Based upon the above and foregoing Findings of Fact and Conclusion of

Law, the Comm ssion nakes and i ssues the follow ng

DECLARATORY RULI NG 1/

The Association of Mental Health Specialists and Rock County have a duty

to bargain within the neaning of Secs. 111.70(1)(a) and (3)(a)4, Stats. over

Articl

e XXI'l'l, Section 23.01.
G ven under our hands and seal at the Gty of
Madi son, W sconsin this 13th day of January,
1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Her man Tor osi an /s/
Her man Tor osi an, Conm Ssi oner

K. Strycker /s/
K

Wl
WTI Strycker, Comm ssioner

Chai rman A. Henry Henpe did not participate.

1/

(Conti

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

nued on pages 4 and 5)

1/

(Cont i nued)

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon all
parties under s. 227.48. If a rehearing is requested under s. 227.49,

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
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circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(Cont i nued)
1/ (Cont i nued)

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

Not e:
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion;
the service date of a judicial review petition is the date of actua
recei pt by the Court and placenent in the nmail to the Conmi ssion.

and

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of
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Rock County

MEMORANDUM ACCOVPANY! NG FI NDI NGS COF FACT,
CONCLUSI ON OF LAW AND DECLARATORY RULI NG

POSI TI ONS OF THE PARTI ES

The Associ ati on

The Association's brief summarizes its position as foll ows:

The Association's «claim that the County's
proposal is non-mandatory rests on several interrel ated
grounds: (1) The proposal is deceptive in that (a) it

creates the illusion that seniority wll adequately
protect enployees from lay-off, when, in fact,
seniority provides no such protection for |ess senior
enpl oyees; (b) it fosters the illusion that the order
of layoffs will be based on objective criteria when, in
fact, it is based alnpst entirely on subjective,

arbitrary, ad hoc standards; (c) it suggests seniority
and job evaluations, in the absence of exenptions, play
equal roles in determning the order of layoffs, when,
in fact, job evaluations primarily determne that
order; (d) it requires the Association to acknow edge
that the nethod of determning lay-layoffs is not in
itself arbitrary and capricious, and (e) it mxes, in a
contradictory fashion, an obj ective criterion -
seniority - wth subjective criteria - supervisor's
eval uations and departnent head exenptions - and then

permits the subjective criteria to override that
obj ective criterion.

The Association argues that County's illusory, deceptive and
self-contradictory proposal is non-nmandatory because acceptance of such a
proposal would be inconsistent with the duty of fair representation the
Association owes affected enployes. The Association further contends the

County's proposal is nonsense and asserts it should not be required to bargain
over nonsense

The Associ ation brief concludes as foll ows:

Al t hough t he County's pr oposal , by
simul taneously providing for an inherently arbitrary
procedure and insisting on |labeling that procedure as
non-arbitrary, is nonsense, it is not innocent
nonsense. It is not innocent nonsense because no uni on
can knowingly agree to a proposal whose terns confer
arbitrary power on an enployer then agree this power is
not arbitrary. To accept such a proposal would require
a union to violate its duty of fair representation; to
permit an enployee to insist on such a proposal would
serve no useful bargaining purpose. 1In short, the harm
in permtting such insistence would be great; the
benefit, non-existent.

The County

Cting West Bend Education Association v. WRC 12 Ws.2d, (1984) and
School District of Janesville, Dec. No. 21466 (WERC, 3/84) the County contends
that its proposal which determines layoff procedures is primarily related to
wages and conditions of enploynent and therefore a nandatory subject of

-5-
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bar gai ni ng. The County asserts neither past interpretation or application of
the layoff procedure nor speculation about future interpretations/applications
are relevant to the proposal's mandatory status. The County argues grievance
arbitration or prohibited practice foruns are available to resolve any
anbiguity or to correct alleged inproper application based upon human error.

DI SCUSSI ON:

In Beloit Education Association v. WERC, 73 Ws.2d 43 (1976), Unified
School District No. 1 of Racine County v. VWERC, 81 Ws.2d 89 (1977) and TGty of
Brookfield v. WERC, 87 Ws.2d 819 (1979) the Wsconsin Suprene Court set forth
the definition of nandatory and perm ssive subjects of bargaining under
Sec. 111.70(1)(a), Stats., as matters which primarily relate to "wages, hours,
and conditions of enployment” or to the "fornulation or nanagenent of public
policy," respectively. Prohi bited subjects of bargaining are those proposals
or provisions which violate public policy or statutes or infringe on
constitutional rights and thus are void as a matter of law. Board of Education
v. WERC, 52 Ws.2d 625 (1971); WERC v. Teansters Local No. 563, 75 Ws.2d 602

(1977).

The parties generally agree that proposals which establish the order in
which enployes will be laid off are mandatory subjects of bargaining. They
di sagree on whether this specific layoff proposal is "illogical," "illusory" or
"deceptive" and, if it is, whether the proposal thereby becones non-nandatory.

The Association's position rests on the proposition that: (1) job
performance evaluations are inherently subjective, subject to abuse, and
inevitably a basis upon which enployes becone inclined to curry the favor of
their supervisors rather than support a wunion; (2) contract enforcenent
nmechani sns such as grievance arbitration are inadequate to protect enploye job
security against the inherent arbitrariness of using job performance
eval uations as a factor when determ ning who will be laid off; and thus (3) the
Association should not be conpelled to bargain over the disputed |ayoff

pr oposal . In effect, the Association is contending that any proposal which
allows an enployer to use its evaluation of enployes as even a partial basis
for determining the order of Ilayoff 1is non-nandatory. VW reject this

contention

The Association's argunent appears to be one of first inpression. Wile
the Association has cited |abor |aw holdings for the general proposition that
good faith bargaining requires the advancenent of "honest" proposals which can
be justified by "reason" (NLRB v. Trident Mg. Co., 351 US 199 (1956); NLRB v.
Ceorge P. Pillion & Son Co., 119 F.2d 32 (1941) it has not cited any case
holding that a Tayoff proposal premsed on job performance evaluations is
"di shonest" "unreasonabl e" and thus non-mandatory. The cl osest the Association
cones to a specific anal ogous holding is Alumnum Gl Co. v. NLRB, 131 F.2d 485
(1942) where unilateral enployer establishment of enploye wage increases was
found violative of the duty to bargain. Such a holding is a far cry fromthe
hol di ng sought by the Association here.

In Rock County, Dec. No. 23656, (WEAC, 5/86), the Association made a
sonewhat anal agous and equally unsuccessful effort to have a subcontracting
proposal ruled a perm ssive or prohibited subject of bargaining because of the
potentially negative inpace the proposal could have upon unit enployes. \Wen
rejecting the Association argunent we comented in part as foll ows:

The Association's second basic theory in essence
asks that we change the bargainable status of an
ot herwi se mandatory proposal sinply because of the
negative inpact the subcontracting provision could have
upon wunit enployes. The Association asks that we
insulate it from the potential consequences to job
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security which seeking certain levels of conpensation
may produce. The Association, at bottom asks that we
turn the give-and-take of the collective bargaining
process into a no |lose proposition for enployes. e
decline that invitation because it is not supported by
any relevant precedent or by the basic premses of
col I ective bargai ning

Perhaps the nobst salient proposition which the
Association's argunment fails to acknow edge is that the
right to collectively bargain is the right to both
nmuni ci pal enpl oyers and enpl oyes' coll ective bargaining
representative to seek a settlement, at |least on
mandat ory subjects, which best serves their respective
interests. (Qbviously, to the extent that one party or
the other is successful, such a result nmay prove
undesirable to the opposite party. However, success or
potential success in pursuing an otherw se mandatory
proposal is not a basis for determining that the
proposal is no |onger nmandatory. For instance, a wage
proposal does not becone nonmandatory sinply because it
woul d be onerous upon the enployer if placed in the
contract. I ndeed, we have noted that wage proposals
which, if placed in a contract, mght result in |evel
of service reductions are not rendered nonnandatory
because of this consequence. See Racine Schools,
Dec. Nos. 20652-A, 20653-A, supra. School District of
Janesville, Dec. No. 21466 (WERC, 3/84). Furt her nor e,
nowhere in its Racine decision does the Wsconsin
Suprene Court conclude or suggest that bargaining over
econom cal ly notivated subcontracting is to be the one
way street the Association contends herein it should
be.
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The Court was not under any illusions and did not offer
any guarantees that the result of the bargain would be
pai nl ess for enpl oyes.

It is also noteworthy that the «collective
bargai ning process does not conpel a party to
voluntarily agree to a proposal which it deens
undesirabl e, although the parties nust conply with a
lawfully issued interest arbitration award. The
Associ ation has the opportunity and the right to resist
continued inclusion of the subcontracting provision in
the next agreenent between the parties through the
statutory processes including, if necessary, binding
interest arbitration. Lastly, it is clear that the
collective bargaining process has the potential to
produce a conpronise by which parties reach a
satisfactory resolution of conpeting interests

(footnote omtted)

As was true in 1986, the Association asks that we alter sonme basic
realities of the collective bargaining process. As was true in 1986, we reject
the Association position because we continue to find the existing reality
provi des the appropriate context for |abor relations.

As we noted in our 1986 Rock Count decision, a conclusion that a
proposal is nandatory does not conpel a party to voluntarily agree to the
proposal nor preclude a party from proposing an alternative which it finds nore
accept abl e. Thus, although collective bargaining can legitimately produce
results a party finds undesirable, the bargaining process provides
opportunities for a party to change contract providions it does not like. As
was true in 1986, the Association seeks to avoid these realities and substitute
a bargaining reality in which enployes are insulated from potentially negative
i mpacts.

In this proceedi ng, the Association also seeks to alter the human context
in which collective bargaining exists. Because humans are capable of naking
arbitrary or illogical judgments, the Association argues that enployes shoul d
be insulated from such potential arbitrariness (in a layoff context at |east)
when human enpl oyers nake judgnents about human enpl oyes' job performance. As
indicated earlier, there are no such guarantees in collective bargaining. The
County is free to continue to seek to have evaluation of job performance be a
factor utilized when determining the order of layoff. The Association is free
to seek to renove job performance as a layoff factor during collective
bargaining or the interest arbitration process. It is free to argue to the
County and/or an interest arbitrator that the County proposal is unresasonable.

But Association dislike for the County position does not transform a proposa
into a non-nmandatory subject of bargaining.
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Gven the foregoing, we find the County proposal to be a mandatory

subj ect of bargaining. 2/

Dated at Madi son, Wsconsin this 13th day of January, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By Her man Tor osi an /s/
Her man Tor osi an, Conm Ssi oner

K. Strycker /s/
K

Wl
WTI Strycker, Comm ssioner

Chairman A. Henry Henpe did not participate.

2/

Wthin the context of this proceeding and our rationale, we think it
clear that if the collective bargaining process produces inclusion of the
di sputed | anguage in the parties' next contract, the Association will not
have breached its duty to fair representation
-9-
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