STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petitions of : Case 4
: No. 49762 E- 3082
W SCONSI N | NDEPENDENT GAM NG LOCAL 711 : Deci sion No. 27925
and UNI TED FOOD AND COMMERCI AL WORKERS
UNI ON, LOCAL NO. 1444 : Case 5
: No. 49763 E- 3083
I nvol ving Certain Enpl oyes of : Deci sion No. 27926

DAl RYLAND GREYHOUND PARK, | NC.

Appear ances:
chael, Best & Friedrich, Attorneys at Law, 100 East Wsconsin Avenue,
M | waukee, Wsconsin 53202-4108 by M. Thomas W Scrivner and
M. Jonathan O Levine, appearing for the Employer.
Ms. Sonja Mdure, Representati ve, 12015 12th  Street, Kenosha,
Wsconsin 53144, appearing for Local 711.

M. Paul Witeside, Jr., Secretary-Treasurer, United Food and Conmercial Workers Uni ol

FI NDI NGS OF FACT, CONCLUSI ONS CF
LAW AND ORDER FOR HEARI NG

On Septenber 7, 1993, Wsconsin |ndependent Gaming Local 711 filed a
petition requesting the Wsconsin Enploynent Relations Conmission to conduct
el ections anong certain enployes of Dairyland G eyhound Park, Inc. In a letter
dated Septenmber 10, 1993, United Food and Commercial W rkers Union, Local
No. 1444 intervened in the matter and on Cctober 26, 1993, Local 1444 filed a
petition for an election anong certain enployes of Dairyland G eyhound Park,
I nc. A pre-hearing conference was held on Cctober 4, 1993, with Douglas V.
Knudson, a nenber of the Commission's staff. At the conference the parties
agreed to file witten briefs and let the Commission rule on certain issues
prior to a hearing being conducted on other issues. The parties conpleted the
filing of briefs on Novenber 17, 1993. The Commi ssion, being fully advised in
the prem ses, nmakes and i ssues the follow ng

FI NDI NGS OF FACT

1. Dai ryl and G eyhound Park, Inc., herein the Enployer, is an enployer
with its principal offices at 5522 104th Avenue, Kenosha, Wsconsin 53144-7450.
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2. W sconsin I ndependent Gaming Local 711, herein WG clainms to be a
| abor organization with its principal offices at 12015 12th Street, Kenosha,
W sconsin 53144.

3. The United Food and Commercial Workers Union, Local No. 1444, herein
UFCW is a |labor organization with its principal offices at 2001 North Mayfair
Road, M | waukee, W sconsin 53226.

4. On Septenmber 7, 1993, WG filed a petition for an election anong the
enployes in the following two bargaining units: (1) Al regular full-tinme and
regul ar part-time rmutuels enpl oyes of Dairyland Geyhound Park, Inc., excluding
supervi sory, nmanagerial and confidential enployes; and, (2) Al regular full-
time and regular part-tinme enployes of Dairyland Geyhound Park, Inc.,
excluding nmutuels departnent enployes and supervisory, nmanageri al and
confidential enployes.

5. In a letter dated Septenber 10, 1993, UFCWintervened in the matter.

On Cctober 26, 1993, UFCWfiled a petition for an election anong the enpl oyes

in the following bargaining unit: Al regular full-time and regular part-tine

nmut uel s enpl oyes of Dairyland G eyhound Park, Inc., excluding supervisory,
manageri al, confidential and all other enployes.

6. A pre-hearing conference was held on Cctober 4, 1993, at which tine
the parties agreed to brief two i ssues and to have the Conm ssion rule on those
i ssues without a formal hearing. Hearing then would be held on the remaining
i ssues, if the Comm ssion determ ned the petitions should be processed. The
two issues are: (1) Were the petitions tinmely filed? and (2) Should each of
the petitions be supported by a showing of interest? The parties conpleted the
filing of those briefs on Novenber 17, 1993.

7. On August 5, 1990, a petition for an election among certain of the
enployes of the Enployer was filed by the International Brotherhood of
El ectrical Wrkers. Subsequent petitions were filed by several other unions.
Unit determination elections were conducted on May 24, 1991. Represent ati on
elections were held on August 2, 1991, in three bargaining units, i.e.,
nmut uel s, mai ntenance and residual. The nunber of challenges to ballots cast by
the enployes in the naintenance unit election were sufficient to produce an
i nconcl usive result. However, the parties agreed that further proceedings as
to the maintenance unit should be held in abeyance. Certification of the
results of the elections in the nmutuels and residual units was delayed until
June 26, 1992, by the resolution of objections to the elections and by
litigation over an anended election petition. On August 7, 1992, runoff
representation elections were conducted in the nutuels and the residual units.
On August 14, 1992, objections to the election in the residual unit were filed
by Teansters Local No. 744 and by the Enployer. Objections were not filed with
respect to the election in the nutuels unit and the Commission issued a
Certification of Results for the election in said unit on August 19, 1992. The
Conmi ssion dismissed the objection filed by the Teansters on February 9, 1993,
and the Enployer withdrew its objections on February 16, 1993. On March 16,
1993, the Conmi ssion issued a Certification of Results for the election in the
residual unit. On June 4,
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1993, the Commi ssion dismissed the petition in the maintenance unit based on
the Enployer's uncontested assertion that it was no |onger the enployer of the
i ndi vi dual s perform ng nai nt enance servi ces.

Based on the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng

CONCLUSI ONS OF LAW

1. The el ection petitions were tinely filed.

2. The election petitions did not need to be acconpanied by any
showi ng of interest.

Based on the above and foregoi ng Findings of Fact and Concl usions of Law,
t he Conmi ssi on nakes and issues the follow ng

ORDER

That hearing be held on the remaining issues arising from the petitions
filed in the instant natter.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 31st day of January,
1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe [s/
A. Henry Henpe, Chalirperson

Her man Torosian [s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker [s/
WITlia Strycker, Comm ssioner
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DAl RYLAND GREYHOUND PARK, | NC.

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER FOR HEARI NG

There are two issues before the Conmission: (1) Wre the petitions
timely filed? and (2) Should each of the petitions be supported by a show ng of
interest?

Posi tion of the Enpl oyer:

Ti nel i ness:

The election bar period of one year should commence on the date of the
certification of the nbst recent election proceeding. During the pendency of

the prior election petition, i.e., from August 1990 to Mrch 1993, the
Enployer's ability to effectuate wunilateral changes in wages, hours and
conditions of enploynent was severely restricted. The Enployer sees its

enpl oyes as a whole, rather than as separate bargaining units. Thus, it would
be absurd to suggest that wages and benefits could be adjusted for the mutuels
enpl oyes, while withhol ding equival ent changes for the other |arger group of
enpl oyes due to the pendency of the objections to their election. The Enployer
nmakes wage and benefit changes on a universal basis and not on a pieceneal
basi s depending on whether the results of an election for a group of enployes
has been certifi ed.

The purpose of the one year period between elections is to provide
stability of Iabor-managenent relations for a limted period of tine. VEPA
purports to be a neutral statute with a stated objective of nutually
satisfactory enploynment relations and the availability of suitable machinery
for the peaceful adjustnment of whatever controversies nmay arise. The Enployer
should be afforded at |east one year of stable enploynment relations starting
with the date of dismssal of the objections on Mirch 16, 1993, since an
Enpl oyer has little, if any, legal ability to make unilateral changes in wages,
hours and conditions of enploynent during the pendency of either an election
petition or any objections to the conduct of an election. Such a policy would
allow the Enployer tinme to deal with enploye concerns related to hours, wages
and conditions of enployment before a new election proceeding is initiated.
That approach would be consistent with the policy declarations of WEPA the
authority of the Commi ssion to establish election procedures and the factual
history of the prior election, as well as the unique status of the racing
i ndustry under both federal and state | aws.
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Showi ng of Interest:

The Comm ssion should adopt a showing of interest requirenent, at |east
for repeat petitions, before ordering another election. The Conmi ssion
expended considerable tine and effort, not only on the nore routine unit
determi nation issues, but also on the election procedures which were needl essly
conplicated by the frivolous participation of sone unions, as evidenced by the
fact that some unions received either no or few votes.

The NLRB adopted its showing of interest rule in 1947 and has not
deviated from that rule. If the Comm ssion followed that rule, at |east for
repeat elections, frivolous petitions would be precluded. An enpl oyer gains
not hi ng substantive from such a rule, except protection against the disruption
of repeated petitions which are wholly lacking in enploye support. VEPA
clearly recogni zes the right of enployes to enjoy, at their choice, non-union
status without the intrusion of a representation election on an annual basis
when there is no enploye support for the elections. A union should be required
to denonstrate a reasonable hope of success in order to justify the
restrictions inmposed on the work place once an election petitionis filed.

In the md-1940's the Conmi ssion determ ned that no showi ng of interest
would be required of a petitioner where no previous election had been held.
That rule was based on the untested belief that, in the main, election
petitions were filed in good faith by unions. Wiere the Comm ssion has had
contrary evidence, it has required a showing of interest by the petitioner and
any intervenor. The experience of the prior proceeding involving this Enployer
provi des such evidence; three unions quickly withdrew their petitions, three
uni ons received zero votes in the elections and one union received |l ess than 5%
of the ballots.

Moreover, a showing of interest requirenment is consistent wth other

provisions of Wsconsin |abor statutes. SELRA mandates a 30% showi ng of
interest requirement for the petitioner and a 10% requirenment for each
intervenor. Gven the level of state regulation of the racing industry, it is

appropriate to afford the same el ection procedures to the Enployer as the State
has accorded itself in its dealings with election petitions.

Position of the Unions:

WG believes its petition is timely pursuant to the Commi ssion's policy
as expressed in Village of Deerfield, Dec. No. 26168 (9/89). WG al so opposes
any showi ng of interest requirement in this situation, since the Comm ssion has
not had such a requirenent in the past.

UFCWdid not file a brief, but at the pre-hearing conference it opposed
t he Enpl oyer's positions on both issues.
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DI SCUSSI ON:
Ti nel i ness:

The NLRB will not conduct a second election in the sane bargaining unit
within a twelve-nonth period. The twelve-nonth period begins to run from the
date of the balloting in the first election and not fromthe date of the final
determination of the results in the first election. (Bendi x Corp., 179
NLRB 18, 1969, 72 LRRM 1264; Fruitvale Canning Co., 85 NLRB 122, 1949, 24 LRRM
1451).

The Commission has adopted the sane nethod of calculating the twelve
month period when the enployes do not vote to be represented by a |abor
organi zati on. In the Village of Deerfield, Dec. No. 26168 (WERC, 9/89, the
Conmi ssi on st at ed:

In summary, in the future, where a valid election is
conducted and the enpl oyes do not elect to be represented for
the purposes of collective bargaining, the Commission will
not normally entertain a petition for a subsequent election
until one year after the date of the conduct of the original
el ection.

The policy of calculating the twelve nonth period fromthe date of the conduct
of the election is of a longstanding duration. 1/ In the Adelnman Laundry
Conpany case, the enployer also objected to the conduct of a second referendum
because a petition for review involving the first referendum had been di sn ssed
by a Crcuit Court less than a nonth prior to the filing of the petition for
the second referendum Cdearly, the Enployer's argunent herein has previously
been considered and rejected by the Conm ssion. The Commission is not
persuaded by the facts and argunents in the instant case that it should nodify
or overturn its policy of calculating the twelve-nonth period between
el ecti ons.

Showi ng of Interest:

The Conmission is not persuaded that there is a sufficient current basis
to change the Conmmission's l|longstanding policy of not requiring a show ng of
interest for petitions seeking an el ection anong unrepresented enpl oyes.

However, there may be reason for concern that unions having little or no
support anong the enployes nmay delay the election procedure by intervening
after the hearing and attenpting to raise additional issues. But the
Commi ssi on can

1/ Adel man Laundry Conpany, Dec. No. 5799 (WERC, 8/61).
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resolve this concern through the exercise of its discretionary authority to
control the timng of requests to intervene in the instant proceeding so as to
m nim ze any delay resulting fromsuch intervention.

Accordingly, the Commission will not allow any |abor organization to
intervene in this proceeding after the hearing has comenced.

Dat ed at Madi son, Wsconsin this 31st day of January, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A. Henry Henpe [s/

A. Henry Henpe, Chairperson

Herman Torosian [/s/
Her man Tor osi an, Conm ssi oner

Wi
W1

am K. Strycker /s/
[Tam K. Strycker, Conm ssi oner
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