STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

SERVI CE EMPLOYEES | NTERNATI ONAL
UNI ON, LOCAL 150,

Conpl ai nant , Case 3
: No. 49113 MP-2720
VS. : Deci sion No. 27970-A

VI LLAGE OF STODDARD,
Respondent .

Appear ances:

M. John Wttenberg, Business Representative, Local 150, Service &
Hospital Enployees International Union, AFL-CIO 910 Brickl Road,
West Sal em W sconsin 54669, appearing on behal f of the Union.

Sauer, Becker, Flanagan & Lynch, Ltd., Attorneys at Law, by M. John P.
Stuber, 401 Main Street, #500, P. O Box 2047, LaCrosse,
Wsconsin 54602, appearing on behalf of the Village.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND ORDER

Servi ce Enpl oyees International Union, Local 150, filed a conplaint with
the Wsconsin Enpl oynment Rel ati ons Commi ssion on March 15, 1993, and an anended
conplaint on April 22, 1993, alleging that the Village of Stoddard had
conmitted prohibited practices within the meaning of Secs. 111.70(3)(a)l and 4
of the Muinicipal Enploynent Relations Act. On February 28, 1994, the
Conmi ssion appointed Lionel L. Cowey, a nenber of its staff, to act as
Exam ner and to neke and issue Findings of Fact, Conclusions of Law and O der
as provided in Sec. 111.07(5), Stats. Hearing on the anended conplaint was
held on April 7, 1994, in Stoddard, Wsconsin. The Union nade an oral argunent
at the conclusion of the hearing and the Village filed a witten brief which
was received on My 16, 1994, at which point the record was closed. The
Exam ner, having considered the evidence and the argunents of counsel, makes
and i ssues the follow ng Findings of Fact, Conclusion of Law and Order.

FI NDI NGS OF FACT

1. Service Enployees International Union, Local 150, hereinafter
referred to as the Union, is a labor organization within the neaning of
Sec. 111.70(1)(h), Stats., and its offices are c/o John Wttenberg, 910 Bri ckl
Road, West Salem W sconsin 54669.
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2. Village of Stoddard, hereinafter referred to as the Village, is a
muni ci pal enployer within the nmeaning of Sec. 111.70(1)(j), Stats., and its
princi pal offices are located at 180 North Main Street, St oddar d,
W sconsi n 54658.

3. Pursuant to an election conducted by it, the Comm ssion certified
the Union as the exclusive bargaining representative of the follow ng
bargai ning unit:

Al regular full-tinme and regular part-tinme enpl oyes of

the Village, excl udi ng supervi sory, manageri al ,
confidential, casual, seasonal and all enployes wth
the power of arrest. (Village of Stoddard, Dec. No.

27358- A, VEERC, 10/92)

4. The Village and the Union entered into negotiations for their first
col I ective bargai ning agreenent but have not yet reached an agreenent.

5. On February 2, 1993, at a regular Village Board neeting, the
Village Board decided to i mrediately purchase a time clock. By a letter to the
Village dated February 5, 1993, the Union stated as follows:

It has conme to our attention that the Village of
Stoddard is contenplating the inplenentation of a tine
clock for its workers.

Let met remind you that these enployees are
certified under the Wsconsin Enploynent Relations
Conmission to be represented by Service Enployees
I nternational Union, Local 150. A time clock falls
under wages, hours and working conditions. The Uni on
will file an unfair l|abor practice if the tinme clock is
i mpl emrented without first bargaining with this Union.

The Village apparently did not respond to the Union's letter.

6. The time clock was installed and beginning on March 18, 1993,
enpl oyes were required to use it. The enployes, prior to the installation of
the tine clock, filled out a witten time sheet with the hours worked each day
and the work hours broken down for Street, Shop, Snow Renoval, Water and Sewer.

7. At all times material herein, the Village has refused to bargain
collectively with the Union over its unilateral decision to install the tine
clock and its use by enployes as well as the inpact of said decision.

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
nmakes and i ssues the follow ng
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CONCLUSI ON OF LAW

The Village, by its installation of the time clock and its required use
and its refusal to bargain over sane with the Union upon tinmely request, has
violated its duty to bargain within the neaning of Sec. 111.70(3)(a)4, Stats.,
and derivatively, of Sec. 111.70(3)(a)l, Stats.

Based on the above and foregoi ng Findings of Fact and Conclusion of Law,
t he Exam ner nakes and issues the foll ow ng

ORDER 1/

IT IS ORDERED that the Village of Stoddard, its officers and agents,
shal | i mmedi atel y:

1. Cease and desist from
(a) Requiring the use of the tine clock.
(b) Refusing to bargain in good faith with the Union wth

respect to the decision to install the time clock as
wel |l as the use thereof by bargaining unit enpl oyes.

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conm ssion nay authorize a comnm ssioner or exam ner
to nmake findings and orders. Any party in interest who is
dissatisfied with the findings or order of a conm ssioner or
examner may file a witten petition with the conmm ssion as a
body to review the findings or order. If no petitionis filed
within 20 days fromthe date that a copy of the findings or
order of the conm ssioner or examner was nuiled to the |ast
known address of the parties in interest, such findings or
order shall be considered the findings or order of the
conmi ssion as a body unless set aside, reversed or nodified
by such commissioner or examiner within such time. If the
findings or order are set aside by the comm ssioner or
exam ner the status shall be the sane as prior to the
findings or order set aside. If the findings or order are
reversed or nodified by the conm ssioner or exam ner the tine
for filing petition with the commi ssion shall run from the
tinme that notice of such reversal or nodification is nuiled
to the last known address of the parties in interest. Wthin
45 days after the filing of such petition wth the
conmi ssion, the conm ssion shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part,
or direct the taking of additional testimny. Such action
shall be based on a review of the evidence submtted. If the
conmission is satisfied that a party in interest has been
prej udi ced because of exceptional delay in the receipt of a
copy of any findings or order it may extend the tine another
20 days for filing a petition with the conmm ssion.

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).
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2. Take the following affirmative action which the Examiner finds will
effectuate the policies of the Minicipal Enploynent Rel ations Act:

(a) Imediately return to the status quo ante by not
requiring the use of the time clock by bargaining unit
enpl oyes.

(b) Bargain in good faith with the Union over the use of
the time clock and not inplement its wuse until

agreenent is reached with the Union.

(c) Notify all of its enployes by posting, in conspicuous
places on its prem ses where enployes are enployed,
copies of the notice attached hereto and narked
" Appendi x A." That notice shall be signed by the
official of the Village and shall be posted i mediately
upon receipt of a copy of this Oder and shall renain
posted for thirty (30) days thereafter. Reasonabl e
steps shall be taken to ensure that said notices are
not altered, defaced or covered by other material.

(d) Notify the Wsconsin Enploynment Relations Conm ssion,
in witing, within twenty (20) days followi ng the date
of this Oder, as to what steps have been taken to
conply herew th.

Dated at Madi son, Wsconsin, this 30th day of June, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Lionel L. Ctowey [s/
Lionel L. Crow ey, Exam ner
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" APPENDI X A"
NOTI CE TO ALL EMPLOYES

Pursuant to an Order of the Wsconsin Enploynent Relations Comm ssion,
and in order to effectuate the policies of the Minicipal Enploynent Relations
Act, we hereby notify our enployes that:

1. WE HAVE cancel ed the use of the tine clock.

2. WE WLL bargain to agreenent with respect to the
use of the tinme clock with Service Enployees
I nternational Union, Local 150.

3. WE WLL NOr in any like or related manner
interfere with, restrain or coerce enployes in
the exercise of their rights assured by the
Muni ci pal Enpl oynent Rel ati ons Act.

By

VillTage of Stoddard Dat e

THI'S NOTI CE MUST REMAIN POSTED FOR THI RTY (30) DAYS FROM THE DATE HERECF AND
MJST NOT BE ALTERED, DEFACED OR COVERED BY ANY OTHER MATERI AL.
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VI LLAGE OF STODDARD

MVEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND ORDER

In its conplaint, as anended, initiating these proceedings, the Union
alleged that the Village had committed prohibited practices by changing its
sick | eave usage policy and unilaterally installing and requiring the use of a

time clock. At the hearing, the Union informed the Exami ner that the sick
| eave usage issue had been resolved (Tr. 5). Thus, the only issue renaining
for determination was the use of the time clock. The Village answered the

conplaint, as anmended, admitting that it installed a tine clock and required
the unit menbers to use it but denied that it had committed any prohibited
practi ce.

POSI TI ONS CF THE PARTI ES

Uni on's Position

The Union submits that it was certified as the enployes' collective
bargai ning representative on Cctober 19, 1992, and had a nunber of bargaining
sessions with the Village from Novenber 2, 1992 until February 2, 1993, and
that at no time during this period did the Village notify or propose a change
i n how enpl oyes kept track of their time during the work day. The Union points
out on February 2, 1993, the Village Board took action to purchase a tine clock
and on February 5, 1993, the Union requested to bargain over the tinme clock.
The Union notes that the Village required the use of the time clock comencing
on March 18, 1993, and by doing so wunilaterally changed the terms and
conditions of enployes by requiring the use of the time clock, a procedure
never previously utilized by the Village. The Union alleges that there was no
negoti ated agreement on the tinme clock and it requests a finding that the
Village conmtted prohibited practices as well as a cease and desist order and
such other relief as the Comm ssion deens just and proper.

Village's Position

The Village contends that the evidence presented very little indication,
if any, that there had been an inpact on wages, hours or conditions of

enpl oynent as a result of the institution of the tine clock. It submits that
prior to the installation of the tine clock, enployes used a handwitten tine
sheet. It clains that there was no change in the anpbunt of conpensation paid

nor was there a change in any past practice with respect to the tinme keeping.
It alleges that the record does not show anything other than a mninmal inpact.

The Village refers to Sec. 111.70(1)(d), Stats., asserting that it is not
required to bargain on subjects reserved to managenment. The Village naintains
that it has sinply substituted a nechanical nethod for a handwitten one wth
no inpact of |egal significance on wages, hours and conditions of enploynment.
It relies on Rust Craft Broadcasting of New York, Inc., 225 NLRB 327 (1976) as
supporting its position that the installation of the time clock is not a
mandat ory subject of bargaining. It asks that the Exam ner find that where the
evidence fails to show any change from the prior practice and only m nimal
i mpact in changing froma handwitten to a mechanical system that this is not
a matter of mandatory bargai ni ng.
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DI SCUSSI ON

Section 111.70(3)(a)4, Stats., provides that it is a prohibited practice
for a nunicipal enployer to refuse to bargain collectively with the enpl oyes'
col l ective bargaining representative. Section 111.70(1)(a) defines "collective
bargai ning" as the mutual obligation of the parties to neet and confer at
reasonable tines, in good faith, with the intention of reaching an agreenent
with respect to wages, hours and conditions of enployment; however, the
enployer is not required to bargain on subjects reserved to nanagenent and the
direction of the governnental unit. Here, the Union contends the installation
of the time clock is a nmandatory subject of bargaining, whereas the Village
takes the opposite position and clains it is not mandatory.

An Enployer's wunilateral installation of a time clock and requiring
enployes to use it may or may not be a mandatory subject of bargaining
depending on the facts of the case. As noted by the Village, in Rust Craft
Broadcasting of New York, Inc., 225 NLRB 327 (1976), where a tine clock
requi renent was nerely a change to a nechanical procedure for recording tine
and was not a material, substantial or significant change from prior practice,
there was no violation of the duty to bargain. Addi tional ly, where enployes
received the correct pay, and the new tinme clock policy did not reflect
adversely on enployes or have a deleterious effect on working conditions, there
was no violation. 2/ On the other hand, where the enpl oyer questi oned whet her
enpl oyes were actually working the hours assigned and installed a tinme clock to
i nsure conpensation for actual hours worked, the installation of the tinme clock
was held to be a mandatory subject of bargaining. 3/

A review of the record in this case is necessary to determ ne whether the
time clock installation is nmandatory or not. A review of the prior tine sheet
indicates that it does not contain start and stop time entries but is concerned
only with hours and their division between various types of work. 4/ Village
President, Gary R Brosinski, testified that the Village decided to install the
time clock sinply as a matter of wverification. 5/ He testified that the
mai nt enance supervi sor was checking the well from his house and the Village

2/ Care Anbul ance d/ b/a Anerican Anbul ance, 255 NLRB 417 (1981).

3/ Village of Sturtevant (Police Departnment), Dec. No. 19543-A (Schiavoni,
2/83) aff'd by operation of Taw, Dec. No. 19543-B (WERC, 3/83).

4/ Ex. 6.

5/ Tr. 13.
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wanted himto use the Village truck instead of his personal vehicle. 6/ Al so,
Village residents questioned whether enpl oyes were working the proper hours and
why their vehicles were hone. 7/ There were concerns about insurance coverage
but it is difficult to determine how installation of a tinme clock would change
this. The enploye could punch the time clock and use his/her own vehicle and
i nsurance problens would still be present. The nost significant factor in
deci ding whether the tine clock installation was a mandatory subject or not was
Brosinski's testinony that:

6/ Tr. 12.

7/ Tr. 13.
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By the use of the time clock we knew that they were
beginning their work day at the scheduled hour and
punching out at the end of the day. Where on the work
sheet there is just the hours, and they could have
started at 7:15 and/or 6:45 and left at 3. 8/

The evi dence establishes that the installation of the time clock had nore
inmplications than a mere change from a handwitten to a nechanical procedure
for recording time. The Village was questioni ng whet her enployes were worKking
eight hours a day and the exact tines they started and ended the day. It
appears that sone past flexibility was now nodified, and on balance, the
under si gned concludes that this case nore closely resenbles the facts in the
Village of Sturtevant, supra. Thus, the undersigned finds that the Village's
installation of the time clock and its required use is a mandatory subject of
bargaining and the Village's refusal to negotiate over it prior to its
installation and use violated its duty to bargain, and derivatively, violated
Sec. 111.70(3)(a)l, Stats. The remedy for this violation is to return to the
status quo ante and to bargain over the time clock before its inplenentation.
The standard posting and notice to the Conm ssion has al so been ordered.

Dated at Madi son, Wsconsin, this 30th day of June, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Lionel L. Ctowey /[s/
Lionel L. Crow ey, Exam ner

8/ Tr. 16.
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