STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

SERVI CE EMPLOYEES | NTERNATI ONAL
UNI ON, LOCAL 150,

Conpl ai nant, Case 3
: No. 49113 MP-2720

VS. Deci sion No. 27970-B
VI LLAGE OF STODDARD, :

Respondent .

ear ances:
Previant, Coldberg, Uelnmen, Gatz, Mller & Brueggenan, S.C., by
Ms. Marianne Col dstein Robbins, 1555 North Rivercenter Drive, Suite
202, MTwaukee, Wsconsin 53212, on behal f of the Conpl ai nant.
Kl os, Flynn and Papenfuss, Attorneys at Law, by M. Jerome Klos, 318 Miin
Street, P.O Box 487, LaCrosse, Wsconsin 54602-0487, on behal f of
t he Respondent.

ORDER AFFI RM NG I N PART AND MCODI FYI NG | N PART
EXAM NER'S FI NDI NGS OF FACT, AND REVERSI NG
EXAM NER'S CONCLUSI ON OF LAW AND ORDER

On June 30, 1994, Examiner Lionel L. Crowey issued Findings of Fact,
Conclusion of Law and Order in the above matter wherein he concluded that the
Village of Stoddard had conmtted prohibited practices within the neaning of
Secs. 111.70(3)(a)4 and 1, Stats., by failing to bargain with the Service
Enpl oyees International Union, Local 150, over installation of a tine clock and
requi red enpl oye use of sane. He therefore ordered the Village to take certain
remedi al action.

On July 20, 1994, the Village tinely filed a petition with the Wsconsin
Enpl oyment Rel ati ons Conmission seeking review of the Exam ner's decision
pursuant to Secs. 111.70(4)(a) and 111.07(5), Stats. The parties thereafter
filed witten argunent in support of and in opposition to the petition, the
| ast which was received on August 25, 1994.

Havi ng considered the parties' positions and the record, the Conmi ssion
makes and i ssues the follow ng

ORDER 1/
A Exami ner's Findings of Fact 1 - 5 are affirned.
B. Examiner's Finding of Fact 6 is nodified through the addition of the
under |l i ned | anguage.
6. The time clock was installed and beginning on
March 18, 1993, enployes were required to use
it. The enployes, prior to the installation of

the tinme clock, filled out a witten timesheet
with the hours worked each day and the work
hours broken down for Street, Shop, Snow



Rermoval, Water and Sewer. Prior to the
installation of the tine clock, enployes were
required to begin and end their work day at
specific tines but were not required to record
the actual tine they began and ended their work
day.

1/

Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
wi thin 30 days after

(footnote 1 continued on page 3)
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(footnote 1 continued from page 2)

Not e:

the service of the decision of the agency upon all parties under
s. 227.48. If a rehearing is requested under s. 227.49, any party
desiring judicial review shall serve and file a petition for review
within 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion;

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the mail to the Conmi ssion.
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Examiner's Finding of Fact 7 is set aside and the following Finding is
made:

7. The decision of the Village to install a time clock and
require enployes to use same prinarily relates to the
management and direction of the Village workforce.

Exanminer's Conclusion of Law is reversed and the follow ng Conclusion of
Law i s made:

By its refusal to bargain wth Local 150 over the
installation of a time clock and the enployes' required use of
sane, the Village of Stoddard did not violate its duty to bargain
and therefore did not commit prohibited practices within the
nmeani ng of Secs. 111.70(3)(a)4 or 1, Stats.

Examiner's Order is reversed and the following Order i s nade:
The conplaint is disnmissed inits entirety.
G ven under our hands and seal at the Gty of
Madi son, W sconsin this 15th day of Novenber,
1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner
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VI LLAGE OF STODDARD

MEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG
I N PART AND MXDI FYI NG I N PART
EXAM NER'S FI NDI NGS OF FACT, AND REVERSI NG
EXAM NER'S CONCLUSI ON OF LAW AND ORDER

THE PLEADI NGS

Inits conplaint, Local 150 asserted:

4. Since on or about March 18, 1993, the
Enpl oyer wunilaterally changed the terns
and conditions of enploynment by requiring
enpl oyees to punch in and out of work
using a time clock which procedure had
never previously been utilized.

Local 150 asserted that this action by the Village of Stoddard viol ated Secs.
111.70(3)(a)4 and 1, Stats.

At hearing, the Village answered the conplaint by denying that it had
conmtted the prohibited practices all eged.

THE EXAM NER S DECI SI ON

The Exam ner concluded that the installation and use of the tinme clock
was a nandatory subject of bargaining because the Village was seeking to verify
the starting and ending tinmes of the enployes' work day and thereby nodify past
flexibility as to hours of work. He therefore concluded that the Village's
refusal to bargain over the installation and use of the tinme clock violated the
Village's duty to bargain and thus constituted prohibited practices within the
meani ng of Secs. 111.70(3)(a)4 and derivatively 1, Stats. He ordered the
Village to cease requiring use of the tine clock by bargaining unit enpl oyes.

POSI TI ONS CF THE PARTI ES

The Vill age

The Village asks that the Comm ssion reverse the Exam ner's decision and
di sm ss the conplaint. It argues that the Examiner's decision is based on an
assunption that enployes had flexibility as to their work schedule. The

Village contends that the Exanminer's finding in this regard is not supported by
the record. The Village asserts that before and after the installation and use
of the tinme clock, enployes were required to begin and end their shifts at
specific tines. Thus, the Village argues that the installation and use of the
time clock had no inmpact on enpl oye wages, hours and conditions of enployment,
but rather involves the nmanagenent right of supervision and the enforcenent of
pre-existing daily work schedul es. The Village therefore argues that its
action primarily relates to the managenent and direction of the workforce and
as such is not a matter as to which the Village was obligated to bargain with
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Local 150.
Local 150

Local 150 urges the Commission to affirmthe Examiner's decision. Local
150 asserts that the decision to install and require use of a tinme clock is a
mandat ory subject of bargaining because the change altered the ternms and
condi tions of enploynent under which enployes could be disciplined. Local 150
contends the installation of the time clock has more inplications than nerely
changing a previously handwitten manner of recording tinme worked. Use of a
time clock alters the standard of accountability for enployes and inposes a
future basis for potential discipline. Therefore, Local 150 contends that the
Exami ner properly concluded that the change was a nmandatory subject of
bar gai ni ng.

Local 150 concurs with the Exam ner's use of the decision in Village of
Sturtevant, Dec. No. 19543-A (Schiavoni, 2/83), aff'd by operation of Taw Dec.
No. 19543-B (WERC, 3/83). Local 150 also cites the case of Holly Manor Nursing
Home, 235 NLRB 426 (1978) as being supportive of the Exam ner's deci sion.

Gven all the foregoing, the Local 150 asks the Conmission to affirmthe
Exam ner's deci si on.

DI SCUSSI ON

When bargaining a first contract (as well as during any subsequent
contract hiatuses), the enployer's duty to bargain requires that it maintain
the status quo as to all natters which are primarily related to wages, hours
and conditions of enploynent (i.e., mandatory subjects of bargaining). School
District of Wsconsin Rapids, Dec. No. 19804-C (WERC, 3/85). The enpl oyer's
status quo obligations do not extend to matters which are primarily related to
the formulation or nmnagenent of public policy or to the nanagenent and
direction of the enployer's operation (i.e., perm ssive subjects of
bargai ning). Wst Bend Educati on Association v. WERC, 121 Ws. 2d 1(1984)

Wiile the parties were bargaining their first contract, the Village
unilaterally installed a tine clock and required enpl oyes represented by Local
150 to punch in and out, respectively, at the start and end of their schedul ed
work shift. Both parties agree that if the installation and use of the tine
clock is primarily related to wages, hours and conditions of enploynent and
thus is a mandatory subject of bargaining, then the Village's wunilateral
conduct violated its duty to bargain with Local 150. The parties disagree on
whet her the installation and required use of the time clock is a mandatory
subj ect of bargaining and we turn to a consideration of that question.

The record establishes that prior to the use of time clock, enployes were
required to report the nunber of hours worked each day but not the tine they
started or ended their work day. From this evidence, the Exam ner apparently
inferred that enployes had sonme "flexibility" in terns of when they started or
ended their work day. W do not find the record as a whole supports the
Examiner's finding of enploye "flexibility." W reach this conclusion because
prior to the use of the time clock, the record establishes that enployes had
scheduled tinmes when their shifts started and ended and that it was the
Village's expectation that enployes would adhere to the work schedul e. The
addition of a tine clock in part reflects a Village concern that enployes were
not honoring the Village's expectation as to when they started and ended
schedul ed shifts. Wiile the Village had not previously nonitored enploye
conpliance with the scheduled work day, we do not find the absence of such
nonitoring created an enployer/enploye understanding that the work day was
flexible as to when it began and ended.
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Thus, we are satisfied the use of the tine clock does not represent a
change in enploye "hours" but rather an attenpt to enforce existing enploye
hours.

Gven the foregoing, this case is factually distinguishable from the
Village of Sturtevant case relied on by the Examiner and cited by the
Conplainant. 2/ In Village of Sturtevant, a time clock represented a departure
of an enpl oyer/enpl oye understandi ng that enpl oye work schedules were flexible
and infornal. Thus, while the Examiner in Sturtevant acknow edged the
legitimacy of the enployer interest in:

possessing nore accurate records as to who is actually
working at any given tine in order to avoid and/or
determine potential | egal liability for actions
i nvol ving enployes and to insure accurate conpensation
for actual hours worked by enpl oyes .

she concl uded the change in enploye hours and potentially enploye conpensation
predom nated over the inpact on these legitimate enployer interests.
Therefore, in Village of Sturtevant, the decision to inpose a tine clock on
enpl oyes was found to be a mandatory subject of bargaining.

Here, as previously discussed, we have concluded there was no change in
"hours" generated by the time clock. However, Local 150 argues the required
use of the tinme clock is also a nandatory subject of bargaining because it
i ncreases enploye accountability for hours worked and thus inpacts on
"conditions of enploynent." It can well be argued that the disciplinary
concern raised by Local 150 is nore appropriately addressed in any bargaining
t he

2/ The Conpl ai nant Local 150 also cites Holly Manor Nursing Honme but that
case primarily involved discrimnation allegations and thus is not of any
particul ar assistance in a duty to bargain anal ysis.
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parties may engage in over the inpact of the inplenmentation decision. However

assuming arguendo that this inpact on "conditions of enploynment” is
appropriately part of a duty to bargain nandatory/perm ssive analysis, we find
this inpact is outweighed by the Village's nmanagenent interests in knowi ng when
enpl oyes are actually working to avoid and/or determne potential |ega

consequences/liability for actions of enployes (as was present in Sturtevant)
and knowi ng whet her enployes are starting and ending work as scheduled. Thus,
the use of the tinme clock is a permssive subject of bargaining. Ther ef or e,
the Village was not obligated to bargain over the inplenmentation of the tine
cl ock, and we have di sm ssed the conplaint. 3/

Dated at Madi son, Wsconsin this 15th day of Novenber, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITiam Strycker, Comm ssioner

3/ The conpl ai nt does not allege a refusal to bargain as to the inpact
of the Village's decision to require use of the time clock. Thus,
no issues as to bargaining over the inpact of the Village's
perm ssi ve deci sion are before us.
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