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FI NDI NGS OF FACT,
CONCLUSI ONS CF LAW AND ORDER

Raci ne Education Association filed a conplaint with the Wsconsin
Enpl oynent Rel ati ons Conmi ssion on February 3, 1994, and an anended conpl ai nt
on March 18, 1994, alleging that the Racine Unified School District had
conmmtted prohibited practices in violation of Sections 111.70(3)(a)l1l, 3, and
4, Stats. On March 2, 1994, the Conmi ssion appointed Lionel L. Cowey, a
nmenber of its staff, to act as Exami ner and to make and issue Findings of Fact,
Concl usi ons of Law and Order as provided in Section 111.07(5), Stats. Hearing
was held on April 5, 28, and 29, 1994, in the Gty of Racine. After the
hearing, the Association wi thdrew that portion of its conplaint alleging the
formation of |abor domi nated enploye commttees and individual bargaining with
t eachers. Thereafter briefs and reply briefs were submitted, with the |ast
briefs being exchanged on July 18, 1994, at which point the record was closed.
The Exami ner, having considered the evidence and the argunents of counsel,
nmakes and i ssues the followi ng Findings of Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. The Racine Education Association, hereinafter referred to as the
Associ ati on, is a labor organization wthin the neaning of Section
111.70(1)(h), and its offices are c/o James J. Ennis, 516 Wsconsin Avenue,
Raci ne, Wsconsin 53403. Its Executive Director is Janmes J. Ennis and he has
acted on its behal f.
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2. The Racine Unified School District, hereinafter referred to as the
District, is a municipal enployer within the neaning of Section 111.70(1)(j),
and its principal office is at 2220 Northwestern Avenue, Racine, W sconsin,
53404. Maj or Arnmstead, Jr. is the District's Superintendent and Frank L.



Johnson is the District's Director of Enployee Relations and they have acted on
its behal f.

3. The Association is the duly certified exclusive collective
bargai ning representative for all regular full-time and regular part-tine
certified teaching personnel enployed by the Racine Unified School District,
but excl udi ng on-cal | substitute t eachers, i nterns, supervi sors,

adm nistrators, and directors, as described in the certificate instrunent
i ssued by the Wsconsin Enmploynent Relations Board on the 28th day of April,
1965. (Decision No. 7053)

4. The Association and the District have been parties to a series of
collective bargaining agreenments, the nost current of which expired on
August 24, 1992. The parties have been engaged in negotiations for a successor
agreenment and currently are in nediation, following the District's petition for
interest-arbitration pursuant to Section 111.70(4)(cn)6., Stats., dated
Decenber 14, 1992 and filed on January 15, 1993.

5. In 1991, the District began to consider the idea of going to a
year-round education program On March 5, 1991, Frank Johnson, chi ef
negotiator for the District, wote to Janes J. Ennis, chief negotiator for the
Associ ation, stating the follow ng:

Year - Round School

The Board of Education's Negotiating Conmmittee has
authorized ne to wite this letter.

As you know, the District is currently looking into
sone form of year-round education as a way to alleviate
crowded building conditions and to inprove the quality
of education available to the children of our district.

You have stated at the Board's study conmittee that you
are personally in favor of a 60/20 plan simlar to that
in effect in certain comunities around the country.
However, you have cautioned the Board that the Racine
Educati on Association had not yet taken a stand on
year-round education and, in fact, had opposed a
simlar plan in 1972.

It is anticipated that nmany Racine Unified School
District enployees and other interested persons will be
spending hundreds of hours in the comng weeks to
eval uate year-round education as it might work in our
comuni ty. As you are well aware, Racine Unified
School District could never change to vyear-round
education unl ess the Association consents to it through
the |abor contract. In Wsconsin, unlike many other
states, the school calendar is a mandatory item of
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bar gai ni ng.

The Negotiating Committee is formally requesting two
t hi ngs:

First, would the Association support year-round
education in the 60/20 or any form if it
obtai ned the contract changes it needed?

Second, if so, would the Association furnish the
District copi es of the witten contract
nodi fications it believes it would need?

Your quick and timely response to this request is
i mportant because if the Association is unequivocably
opposed to year-round education, then the District
should be directing its efforts and energies toward
ot her nore obtainable solutions. Also, it is inportant
for the District to be able to evaluate the cost of
such contract nodifications as part of its overall
consi deration of the year-round schooling prospect.

Thank you for your anticipated cooperation in this
regard.

On March 12, 1991, M. Ennis replied as foll ows:

In your letter of March 5, 1991 you misquoted ny
statenents on year-round school.

My statement to the Board at its study session
was "If year-round school was to be adopted by
the Board | personally would favor the 60/20
pl an anmong those we investigated."

I am neither in favor of or opposed to year-round
school and when | appeared at the Board's study session
| believed that was nade very clear. If it was not
made cl ear | et this letter st and for t hat
clarification.

Re: Reply to Johnson letter (for the Board) of
March 5, 1991
Year - Round School Request for Negotiations
Posi tion

In your letter of March 5, 1991 you requested two
t hi ngs:

"First, would the Association support year-round
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education in the 60/20 or any other form if it
obt ai ned the contract changes it needed?

"Second, if so, would the Association furnish
the District copies of the witten contract
nodi fications it believes it would need?"

It is the current policy of the Association as it
regards building and space actions by the RUSD Board to
be reactive rather than pro-active.

Wth that Association policy | am able to state in
reply to your letter that we will negotiate in good
faith any proposed action to resolve the space needs of
the District. This could include, but is not limted
to, consideration of the year-round school but the
Associ ation does not have a position, at this time, to
bring before the Board.

I do not believe that the Association is "unequivocally
opposed” to any reasonable alternative to crowded
cl assroons or doubl e shifting.

As always we are open to discussions and if the Board
does desire to discuss its interests and/or desires, we
will be nore than willing to neet for such discussions.

6. In August, 1992, the parties' collective bargaining agreenent
expired and despite nmeeting for hundreds of hours, the parties were unable to
reach a voluntary agreement on a successor contract. In January, 1993, the
District filed a petition for interest-arbitration wth the Wsconsin
Enpl oynent Rel ations Conm ssion and Chairnan A Henry Henpe was appointed as
nmedi at or . Ongoing efforts to reach a new collective bargaining agreenent
t hrough nedi ati on have not been successful to the present tine.

7. On February 1, 1993, the District's Board approved the creation of
a year-round steering committee to study year-round education for
i npl emrentation in the 1994-95 school vyear. Rita Applebaum the District's

Director of Strategic Planning and Information Research, was appointed
Chai rperson and directed to form the steering commttee. Appl ebaum asked the
Association to include representatives on the committee and one representative
attended a few neetings and thereafter the Association no |onger participated
on the comittee.

8. On August 4, 1993, M. Johnson sent M. Ennis the following letter:
As you are aware, the Board of Education has been
consi dering establishing a year-round school on a trial

basi s. Initially, it would be linmted to one or two
school s and student enrollnment would be on a voluntary
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basi s.

If the Board agrees to do this, it will take either a
waiver or a nodification of the current contract
| anguage regarding the cal endar.

Encl osed is a proposed year-round school cal endar for
1994- 95. Pl ease review and get back to ne with the
Association's position regarding this proposal. It
woul d be appreciated if you would ook at this matter
fairly quickly since a lot of work would be required
prior to year-round inplenentation for the 1994-95
school year.

On August 9, 1993, M. Robert K \Wber, the Association's attorney,
responded to M. Johnson's letter as foll ows:

M. Ennis requested that | respond fornmally to your
proposal regarding the referenced natter.

If district-wi de bunping, appropriate salary (which
would certainly be higher than that of BS-44), job
protection and adequate Association involvenent in the
pl anni ng/ i npl enentati on assessnent stages were assured,
certainly the Association would consider the concept.

Merely sending a proposed calendar is essentially
nmeani ngl ess and perhaps even counter-producti ve.

On August 5, 1993, Rita Applebaum sent the following letter to the
Association's |l eadership with a copy to M. Ennis:

The menbers of the Year Round Education Committee w sh
to invite you and the Executive Committee of the Racine
Education Association to a nmeeting on Tuesday,
Sept enber 14, 1993, 7:00 p.m in the Conference Room of
the Administrative O fice Building.

The Year Round Education Conmittee has been neeting
since March at the direction of the Board of Education,
to develop a plan for voluntary year round education in

1994- 95. The conmittee menbers are interested in a
di scussion of year round education with the REA so that
they wll becone famliar with the views of the

Associ ation on the program

| look forward to hearing from you regarding this
neeti ng. Pl ease contact nme if you have any questions
or suggestions about the format for the neeting. Thank
you.
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There was no response to this letter.

9. On Septenber 29, 1993, the District and the Association signed an
agreenment for the District to qualify for and receive state aid on teacher pay
i ncreases for 1992-93. Paragraph 5. of said agreenent provided as foll ows:

5. The parties understand that they are in hiatus
within the neaning of such term as established
by previous WERC rulings. The District agrees
that it wll abide by the law regarding the
i mpl enentation of any new, experinental/pilot
programs or change in existing practices as such
relate to wages, hours or working conditions.

On Cctober 1, 1993, M. Johnson wote to M. Ennis, as foll ows:

Just a remnder that, on occasion, your Board of

Education packet will ~contain prospective prograns
which mght inpact on enployee wages, hours and
condi tions of enploynent. Pl ease review your packets
for any agenda item that you feel may fit in this
cat egory. If so and you wish to bargain the inpact,
pl ease send a bargai ning proposal on the subject and |
will schedule a time for us to discuss it.

Attorney Wber, representing the Association, replied to M. Johnson by letter
of Cctober 8, 1993, indicating the follow ng:

M. Ennis requested that | follow up on his
initial, OCctober 4, 1993 response to your referenced
letter. As you are aware, the Board cannot nake

uni |l ateral changes in areas primarily related to wages,
hours and wor ki ng condi ti ons.

Regardl ess of the format of the notice regarding
such matters, the Board has an affirmative duty to
bargain the decision as well as the inpact of any such
programs. You have formally recognized this duty even
in the recent past (e.g., your transmttal letter on
year-round schools), and the Association w shes to
advise you that it does not waive its rights in any
such matters.

As for progranms that only inmpact on enployees
wages, hours or conditions of enploynent, please |et ne
make it clear that we do demand inmediate inpact
bargai ning on any such itens, and our initial proposal
on all "prospective programs" is that the board pay
wages commensurate to the change or addition of duties;
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supply the additional planning tine needed in the
opinion of the teachers; conply with all provisions of
the pilot program proposal which has already been
submitted to the District and which is enclosed herein.

Thank you for your pronpt attention to this nost
i mportant matter.
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By a letter dated Cctober 12, 1993, Johnson responded:

The whol e purpose of ny Cctober 1, 1993 letter was to
i nvite bargai ning proposal s whenever the REA believes a

program bei ng considered by the Board woul d inpact

on

wages, hours and working conditions. | also wanted to
point out that prospective prograns are in the Board

packets that the REA receives.

W would expect notice of your interest to inpact
bargain on an individual basis rather than the bl anket
request set out in your letter. Furt her nor e,
bargai ning proposals nust be specific not general.

O herwise it is inmpossible to make a response. It

is

not acceptable to state that you want, "wages
conmensurate to the change or addition of duties" or to

"supply the additional planning tinme needed in

opi nion of the teachers." W need the specifics.

t he

As to your specific pilot program proposal and specific
teacher assignnment and transfer proposal, the District
has previously rejected those proposals. As you may
recall, the District counterproposed on those subjects

and the Association rejected those proposals. I

know

of no new progress in this area. W nay be at inpasse.
However, the District will consider any witten offer
in response to your request for inpact bargaining on a

case by case basis.
| hope this better clarifies our position.

On Cctober 14, 1993, M. Wber wote the following to M.

Johnson:

Pl ease consider this to be the Association's

formal response to the enclosed letter of OCctober

1993 regarding the referenced natter.

First of all, your "invitation" of OCctober

12,

1st

was less than the duty the Board already has under

sec. 111.70, of the Wsconsin Statutes. I n point

of

fact, you were attenpting to effect a bl anket waiver by

the Association of its bargaining rights.

The

Associ ation was conpelled to respond generally to your

general, vague "invitation."

When prospective progranms are primarily related
to wages, hours or working conditions, the Board cannot

i mpl emrent them unilaterally. Even to the extent
sone prograns nmmy only inpact on wages, hours
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1994.

10.

The proposal

working conditions, the Association demands that the
i npact be i mmediately bargained in good faith.

The unfortunate side effect of your letter is
that it forces the Association's nenbership to refrain
from invol venent in |abor-nmanagenent cooperation
pr ogr ans.

Associations that participate in cooperation
progranms already risk violating their duty of fair
representation. See Wal ker v. Teansters Local 71, 714
F. Supp. 178, 191 (WDNC 1989). When the District
expresses its intransigience to bargain, except by its
rules, the suspicions of the nenbership are confirned.

Cooper ati on prograns, by definition, do not always act

in the nane and interests of enployees -- |abor
organi zati ons that become involved in them nust perform
a dangerous balancing act in order to fulfill their

statutory requirenents of fair representation.

In view of your letters of October 10, 11 and
12, 1993, it appears to the Association that the
District intends to circunvent the Association in the
pl anning stages of prograns, and to inplenent them
wi thout regard to their inpact. This may conpel the
Association to withdraw from active participation on
new or nodified prograns.

On Cctober 4, 1993, the year-round steering comittee subnitted a
conprehensive proposal to the District's Board, recommending the creation of
two year-round schools, one elenmentary and one mddle school effective July 1,

I11. BENEFITS COF YEAR- ROUND EDUCATI ON

According to the literature and the Year-Round
Education Committee the following benefits have been
docunented for year-round educati on:

Reduces overcrowded school s.

Enhances the retention of |earning by changing
the traditional 2 1/2 months of summer vacation
to shorter vacation periods of 60 days of school
followed by 20 days of vacation (intersession)
in a continuous cycle.

Provides nore flexibility for students to nmke

up missed work without losing an entire year of
schooling; provides opportunities for pronpt,

-0-

listed the benefits of year-round education as foll ows:

No. 27972-B



meani ngf ul remnedi ati on.

Provi des an opportunity to redirect construction
funds toward the inmprovenent of educational
progr ans.

I ncreases student and teacher attendance.

Reduces school vandal i sm and di scipline
referrals to the school office.

Results in |ess boredom and greater enthusiasm
on the part of students.

Avoids construction and interest charges costs
by better utilizing school space.

Reduces per pupil operating costs for books,
material s, equi pment, furniture

Lessens teacher "burnout" by providing nore
frequent vacation periods

Provi des continuing, year-long opportunities for
staff devel opnent.

Provi des an opportunity for school and community
student service during intersession periods.

Enables the District to utilize the services of
experienced District teachers as substitutes.

Allows famlies to enjoy a wder variety of
vacati on experiences throughout the year.

Provides opportunities for curriculum witing
during teacher vacation periods, reducing the
need for teacher substitutes.

Provides an opportunity for planning and
deci sion-making at the school |Ievel regarding
teacher scheduling for tracks and inplenentation
i ssues.

Provi des an opportunity for curricul um
i ntegration

Provi des opportunities for school -w de thenes.

O fers job sharing opportunities.
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The report al so included the foll ow ng:

Enpl oyee Rel ati ons

Frank Johnson, Director of Enployee Relations, stated
that the school calendar is a nandatory subject of
bargaining in the state of Wsconsin. Consequently, a
change in the calendar from the present calendar to a
60/ 20 year-round education calendar would necessitate
bargai ning with the Raci ne Educati on Associ ati on.

The District's Board voted to approve the steering

comittee's

recommendation to create a nmulti-track 60/20 year-round educati on program at an

el ementary and a mddl e school .

After approval of the conmittee's reconmendation, the District
Superintendent Delbert Fritchen in charge of the inplenentation of
round education program with a start date of July 1, 1994. Janes
School was first selected for the vyear-round education program
Glnmre Mddl e School was sel ect ed.

11. On Novenber 17, 1993, M. Johnson sent the follow ng
M. Ennis:

As we get closer and closer to the inplenentation date
of year-round education for Janes El enmentary School and
a yet unnaned mddle school, it becones clear that we
need to neet and work out necessary changes to the
school cal endar and other contractual provisions that
may i nmpact on the year-round concept.

In order to facilitate our working out a year-round
agreenent, the Superintendent has authorized a speci al
negotiati ng team consisting mainly of cabinet nenbers,
Debbi e Coca and one mddle school principal. In the
com ng days, our group wll neet with each other to
brainstorm issues relating to year-round school in
order that we wll be better prepared to discuss our
needs when we get together with you.

Pl ease advise when the REA will be available to neet.
If you want to send a list of issues relating to year-
round schools that are of interest to the Association,
this will be helpful for us to review in advance.

| envision our neeting to be more of a round table type
di scussion rather than restricting the conversation to
two nmain spokespersons as is nornally done during
regul ar bargai ni ng.

-11-
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If you have any other ideas that would help us resol ve
year-round school contract issues in a timely manner,
pl ease | et ne know. Thanks.

M. Ennis responded on Novenber 29, 1993, in part, as foll ows:

The Association has not agreed to neet with any
"special negotiating team regarding YRE nor has the
Associ ation agreed to neet only on YRE

W will meet in "regular" negotiations and wll
consider any negotiations proposal you desire to
present concerning Year-Round Education along with all
of the itens that are still before the parties.

W would remind you that you have submitted a "final
offer”™ to the WERC which does not include Year-Round
Educati on.

The Association is interested in arriving at a total
agreenment and in the context of the agreenment do
understand that the wages, hours and conditions of
enpl oynent |anguage will need to be added for those
teachers who will be assigned and reassigned to and
from Year - Round School s.

You ask in your letter:

"I'f you have any other ideas that would
hel p us resolve year-round school contract
issues in a tinely manner, please let ne
know. "

M. Ennis then posed 14 questions and conti nued as foll ows:

This listing is not conplete but does suggest nany of
the major areas of information [proposals] necessary
for the REA to understand the YRE plan as it affects
the contract.

The Association believes it's way too late in the gane
for you to propose the type of neeting as you suggest
in paragraph four (4) of your letter which states:

"I envision our neeting to be nore of a
round table type discussion. "

W are and have been in negotiations since July of 1992
with an expired contract since August 25, 1992. e
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have no settled itens. And, the Board has adopted the
YRE concept for inplenentation in early 1994. It is
now Board proposal [negotiations] time - not round
tabl e di scussion tine.

Further, you appear to have ignored the inpact that YRE
will have on many sections of the contract and the
effect that the inplenentation of the programw Il have
on both those assigned to year round schools and those
not assi gned.

The Association is nore than willing to negotiate YRE
and is interested in including YRE in the Teacher Labor
Agreenent. Informnme when you are ready to revise your
final offer and when you are ready to return to the
negoti ati ons table.

On January 13, 1994, M. Wber sent M. Johnson a letter on Institute
Day, which stated, in part, as follows:

Among other unsettled items on the table for the
1993-94 school vyear 1is the calendar. It is ny
understanding that the parties are currently operating
on a day-to-day basis.

The Racine Education Association has requested
that | notify you of its proposal for the duration of
the school year -- which in all but one inportant item
corresponds directly to the proposal of the District --
to-wit: Institute Day.

The Association would note that this proposal
and notice is being made nore than a nonth in advance
of the non-student contact day; that there is no
emergency requiring that the training program be held
on February 25, 1994 (or at all); that the Association
iswilling to neet at any time to negotiate this issue;
and that the last nediation package proposal nade by
the Association in Novenber of 1993 has never been
countered by the District.

If the District is interested in negotiating a
mutual ly agreeable date for Institute Day, please
contact M. Ennis directly in order to schedule a
mut ual | y agreeabl e tine.

On January 25, 1994, M. Johnson responded thusly:
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This is in response to your letter dated January 13,
1994 and received by ny office on January 18, 1994.

You ask that we neet to specifically bargain the
calendar. You indicated that Institute Day is the only
item the Association disagrees with in the District's
proposed cal endar.

W accept your offer to meet and specifically talk

about the cal endar. However, we also would want to
tal k about the cal endar of 1994-95 since our ultimte
agreenment will cover that period of tine. Because of

t he year-round school proposal, the District would |ike
to obtain a year-round calendar that would apply to
Janes and G lnore schools. A copy of that year-round
cal endar was sent to you previously but if you need
anot her copy please let me know

Al so, the Superintendent has expressed a desire to
obtain nore inservice training days for teachers. Wth

that in mind, I have attached some ideas for
di scussi on. This is not a formal proposal at this
point, but | just wanted the Association's initial
i npr ession.

Pl ease advi se when you would |ike to neet.

On February 3, 1994, the Association nade a proposal related to the
i mpact of year-round education and the District nmade a proposal on year-round
school s but no agreenent was reached on year-round school s.

On February 14, 1994, M. Johnson wote to M. Ennis and responded to the
14 questions set forth in M. Ennis' Novenber 29, 1993, letter.

11. On March 7, 1994, the District's Board voted to approve a single-
track year-round education program at Janes El enentary School and no |ess than
two sections of year-round school at Glnore Mddle School, effective July 1,
1994. This calendar consisted of three periods of 60 consecutive weekdays of
school followed by 20 consecutive weekdays of no school, to be done on a single
track basis and to be voluntary for all students and teachers. The Board's
decision was based on its conclusion that the system would substantially
i nprove the quality of education for three reasons. First, it would elimnate
the substantial loss of learning, particularly for disadvantaged students,
whi ch takes place during the traditional two and a half nmonth summer vacation.
Second, it would provide three 20-day periods available for remedial work for
students needi ng additional assistance, rather than the single two and a half
nmont h summrer session avail abl e under the traditional system Third, these sane
three 20-day periods would be available to provide additional |earning
opportunities for gifted students.
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12. On March 9, 1994, M. Johnson sent M. Ennis the following letter:

This is to notify you that the Board of Education took
action at its regular Board neeting, March 7, 1994, to
i mpl emrent year-round school at Janes El enentary School
and Glnore Mddle School effective July 1, 1994,
Because of the student enrollments, Janes School wll
be one track rather than four. G lnmore School will
also be one track but only for two sections of the
sixth grade. The renmining grades and sections at
Glmre will be conducted as a traditional school.

You have indicated that the REA supports the year-round
school concept but that you wanted contract |anguage
pertaining specifically to year-round schools. The
District agrees wth you that contract |anguage
specific to the year-round program would be better,
however, the program can be inplenented using existing
transfer and reassignment |anguage, if necessary. As
you know, teachers' involvenent with year-round schools
is voluntary.

If you would like to nmeet and bargain the inpact that
year-round schools would have on teachers, please |et
me know and | will try to arrange that neeting. |f you
plan to submt another bargaining proposal on this
i ssue, please send it to us for advance review.

On March 16, 1994, M. Wber sent M. Johnson the following letter:

M. Ennis and | briefly respond to your letter
of March 9, 1994 regardi ng the referenced natter.

The Raci ne Education Association objects to the
District's inplenentation of a year-round school
program prior to a voluntary successor collective
bar gai ni ng agreenent being reached or a final binding
arbitrati on award bei ng issued.

There are certainly inpacts of the District's
plan (e.g., wutilization of specialists, inservice,
supervisory duties, roamng teachers, displacenent
assignnent, transfer) which are all addressed in our
| ast bargai ni ng proposal .

Just as inmportant, however, is the issue of
extending the work year (i.e. calendar) for certain
elementary and mddle school teachers. This is a
mandatory subject of bargaining, in your nmeno of
March 20, 1991 (attached) -- and which, pursuant to

- 15- No. 27972-B



Brookfield, you cannot unilaterally inplemnent.
M. Johnson responded on March 22, 1994, as foll ows:

This is in response to your letter dated March 16, 1994
concerni ng year-round school .

As | indicated in ny letter of March 9, 1994, the
District will inplenent year-round school effective
July 1, 1994. If we are able to agree to any new

contract |anguage concerning year-round school and we
agree to operate under such |anguage prior to total

contract agreement, that, of course, wll be the
| anguage utilized for year-round. |If not, the District
will operate under existing contract |anguage. The

cal endar itself should not be a bar to inplenentation.

In this regard, you nmention nmy meno of March 20, 1991
which we believe is a privileged comunication
i nvol ving ny | egal advice to the Board of Education and
admnistration. 1 do not know how you obtained a copy
of the document, but at any rate, the District reserves
its right to claimthis privilege.

No, | am not suggesting that year-round subjects be
segr egat ed from other bar gai ni ng pr oposal s at
nedi ati on. For all | know, we may never have another
nmedi ati on session. Those appear to happen at the
pl easure of the Chairman and | do not know what he
i ntends to do.

As | indicated in ny letter of Mrch 9th, if the
Association wi shes to submt anot her bar gai ni ng
proposal, please submt it to me as soon as you are
able. W appeared to be at inpasse on these issues at
the end of our last nediation session but we wll
consi der any change of position the Association nmay
choose to nake.

No further negotiations have taken place since March 22, 1994, and the parties
have reached no agreenent on year-round schools. The District inplenented
year-round schools on or about July 1, 1994.

13. The year-round education program instituted by the Board is
primarily related to educational policy rather than wages, hours and conditions
of enpl oyment .

Upon the basis of the above and foregoi ng Findings of Fact, the Exam ner
nmakes and i ssues the follow ng
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CONCLUSI ONS OF LAW

1. The District's year round education program is not a mandatory
subj ect of bar gai ni ng, t herefore, t he District did not viol ate
Sections 111.70(3)(a)4 and 1, Stats., by failing to bargain over its decision
to institute such a programand its inplenmentation.

2. The inmpact of the year round education program on enployes is a
mandatory subject of bargaining and the District is obligated to bargain
thereon with the Association. The District has not refused to bargain in good
faith over the inpact of the year round education program and thus has not
conmitted any violation of Sec. 111.70(3)(a)4 or 1, Stats.

Based on the above and foregoing Findings of Fact and Conclusion of Law,
t he Exam ner nakes and issues the foll ow ng
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ORDER 1/

IT IS ORDERED that the Conpl aint, as anended, be, and the sane hereby is,
dismissed inits entirety.

Dat ed at Madi son, Wsconsin this 15th day of Septenber, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By _Lionel L. Crowey /s/
Lionel L. Crow ey, Exam ner

1/ Any party may file a petition for review with the Comm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The conm ssion nay authorize a conmm ssioner or exam ner
to nake findings and orders. Any party in interest who is
dissatisfied with the findings or order of a conm ssioner or
examner may file a witten petition with the comm ssion as a
body to review the findings or order. If no petitionis filed
within 20 days fromthe date that a copy of the findings or
order of the conmi ssioner or examner was nmiled to the |ast
known address of the parties in interest, such findings or
order shall be considered the findings or order of the
conmi ssion as a body unless set aside, reversed or nodified
by such commissioner or examiner within such time. If the
findings or order are set aside by the commi ssioner or
exam ner the status shall be the sane as prior to the
findings or order set aside. If the findings or order are
reversed or nodified by the conm ssioner or exam ner the tine
for filing petition with the commi ssion shall run from the
tinme that notice of such reversal or nodification is nuiled
to the last known address of the parties in interest. Wthin
45 days after the filing of such petition wth the
conmi ssion, the conmi ssion shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part,
or direct the taking of additional testimny. Such action
shall be based on a review of the evidence submtted. If the
conmission is satisfied that a party in interest has been
prej udi ced because of exceptional delay in the receipt of a
copy of any findings or order it may extend the tine another
20 days for filing a petition with the conmm ssion.

Thi s decision was placed in the nmail on the date of issuance (i.e.
the date appear inmmediately above the Examiner's signature).
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RACI NE UNI FI ED SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS COF FACT,
CONCLUSI ONS OF LAW AND ORDER

In its «conplaint, as anended, initiating these proceedings, the
Association alleged that the District's decision to inplement year round
education is a mandatory subject of bargaining and that the District's
unil ateral inplenentation thereof constitutes a change in the status guo in
violation of Sections 111.70(3)(a) 4 and 1, Stats. The District denied that it
had comm tted any prohi bited practices and sought dism ssal of the conplaint.

POSI T1 ON OF ASSOCI ATI ON

The Associ ation contends that year round education is a mandatory subject
of bargaining under the Suprenme Court decision in Beloit Education Association
v. WERC, 73 Ws.2d 43 (1975) and the Wsconsin Enploynent Relations
Conmi ssion's decision in School District of Janesville, Dec. No. 30763 (VERC,
3/ 84). It argues that these decisions make it clear that the calendar itens
consi dered by the Suprene Court in Beloit are mandatory subjects of bargaining
as a matter of law, so there is no need to apply the "primary relationship"
test established in Beloit. These calendar itens are (1) length of school
year; (2) nunber of teaching days; (3) vacation periods; (4) holidays; (5)
convention days; (6) inservice days. It asserts these six itens are all
affected by a change to year-round education, so that they are nandatory as a
matter of |aw The Association submits that the vyear-round calendar is
mandat ory because of the Conmission's prior decisions and because of the
dramatic inpact on teachers' hours and working conditions.

The Association further contends that the District is barred from naking
a unilateral change in these mandatory subjects of bargaining during the hiatus
period as the District is obligated to maintain the status quo until agreenent
is reached, or an arbitration award is issued, citing Gty of Brookfield, Dec.
No. 19822-B (Rubin, 2/84) aff'd Dec. No. 19822-C (WERC, 11/84). The
Association maintains that it has not waived its right to bargain the change in
school cal endar, and there is no energency to justify the District's unilateral

i mpl erentation. It clainms that if no agreenment is reached, the program can be
i npl enented next vyear. The Association argues that once the District
i mpl ements the program there will be no renedy available to the Association.

The Association clainms that passage of 1993 Wsconsin Act 16 does not
alter the mandatory nature of the calendar, and the District has not net the
requi renents of Act 16 as it has not nade a qualified economic offer to the
Association. The Association contends that Section 17.3 of the Labor Agreenent
and the parties' agreement of Septenber 29, 1993, when construed together,
represent a contractual commitment by the District not to nake changes in the
school cal endar without bargaining with the Association. It believes that
i npl enentation of year round education is a violation of the 1990-92 | abor
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agreenment, which continues in effect during the hiatus, as it provides in
Section 17.3.1 as foll ows:

"The school year shall not be extended beyond the
school calendar year, except by witten agreenent
between both parties wth salaries increased as
prorated on the regular yearly salary of that
contract."”

No agreenent to extend the school year has been reached, so any unilateral
i mpl erentation will violate the contract.

Additionally, the Association asserts that inplenentation of year round
education is barred by an agreenent signed by the parties on Septenber 29,
1993, whi ch provides:

The parties understand that they are in hiatus within
the neaning of such term as established by previous
WERC rulings. The District agrees that it will abide
by the law regarding the inplenentation of any new,
experinental /pilot programs or change in existing
practices as such relate to wages, hours or working
condi tions.

The Association insists that there is no exception to the prohibition on
unilateral inplenentation of a mandatory subject nerely because it is limted
to a "pilot" or "trial" program

The Association also argues that the District is estopped from denying
year-round education is a nandatory bargai ning subject because of the fact that
M. Johnson advised the Association that the subject was nandatory and the
Associ ation reasonably relied upon this representation to its detrinent. The
Associ ation asserts that although its principal contention is that year-round
education is a nmandatory subject, there are other nandatory bargai ni ng subjects
in the following three areas: (1) makeup of snow days; (2) continuing teacher
education; (3) payroll periods. It argues that bargaining in these areas nust
be conpl eted before year-round educati on can be inpl enent ed.

The Association concludes that the District has violated its duty to
bargain in good faith by its unilateral inplenentation of the year round school
program wi t hout having reached agreenent with the Association on the change to
a year round cal endar.

POSI TI ON OF DI STRI CT

The District contends that year round education is not a nandatory
subj ect of bargaining because it is primarily related to educational policy
and/or the operation and nanagenent of the schools. It asserts that neither
the Conmission nor the courts have decided that a voluntary year round school
calendar is a nmandatory subject of bargaining. It submits that not each and
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every conmponent of the calendar is prinmarily related to wages, hours and
conditions of enploynent and only those that are "prinmarily related" are
mandat ory subjects of bargaining, citing, Beloit, supra.

The District clains that since Beloit, the Conmission has spoken
sparingly on the subject of school calendar. It points out that in Unified
School District No. 1 of Racine County, Dec. Nos. 13696, 13876-B (Fleischli,
4/78), the District's change from a double shift class schedule to a fixed
vari abl e schedule was primarily related to educational policy. Addi tionally,
in MIlwaukee Board of School Directors, Dec. No. 20093-B (WERC, 8/93), the
District notes the Conmi ssion held the dates of parent-teacher conferences and
the distribution of report cards reflect educational policy choices and was not
a mandatory subject of bargaining. The District argues that Janesville, supra,
which held that the length of the school year, the nunber of teaching days,
vacation periods, holidays, convention days and inservice days were mandatory
is a case of the tail wagging the dog. It insists that the Conmmi ssion's
decisions are inconsistent and unconvincing. The District clains that the
Conmi ssion has not dealt with the subject of whether a year round calendar is a
mandat ory subject of bargaining. The District points out that previous court
decisions on aspects of the school calendar were issued when interest
arbitration was not available as an end result if the parties could not reach
agreenent and because interest-arbitration is now available, the Association
can block inplenentation to obtain benefits it otherwise would not be able to
obtain. It asserts that the courts did not require school districts to abandon
educational policy decisions if the Union's demands were too costly or
unr easonabl e.

The District concludes that year round education is a change from the
traditional nethod of educating students, and it must be reexamined in its
entirety to determne whether it is nandatory. It clains that year round
school enhances the retention of learning, allows flexibility for students to
make up work, and with a multitrack system reduces costs and overcrowded
schools plus numerous other benefits. The District alleges that cost
considerations are often primarily related to managenent or educational policy
with class size and econonic |layoffs as exanples of this. It subnmits that the
educational policy benefits and school operational benefits far outweigh any
i npact on teachers. It maintains that the year round school cal endar should be
held to be permssive because it prinarily relates to the fornulation of
educational policy or school operations. To hold otherw se, according to the
District, would yield absurd results such as a calendar that required three
months off in winter in a rural area with school the rest of the year, or
school on Mnday through Thursday for 45 weeks. The District takes the
position that to hold the year round school cal endar nandatory would grant the
Association a veto power contrary to the holdings of the Wsconsin Suprene
Court. It argues that inportant educational policy decisions should be nade by
school boards who are subject to the political process, and not by interest-
arbitration.

The District anticipates that the Association wll argue that the
District had acknow edged that the year round school calendar is mandatory
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based on Frank Johnson's letter of March 5, 1991; however, it insists that this
letter is irrelevant and the particular facts of this case nust be reexam ned
to determ ne whether year round school is a mandatory or perm ssive subject of
bar gai ni ng.

The District points out that where a subject is permissive, it nmay
i mpl emrent sanme and | ater bargain the inpact of the change. It asserts that the
District has offered to bargain the inmpact of the change to year round school
but this offer has been largely ignored.

Alternatively, the District contends that, even if year round education
were nmandatory, the Association has waived its right to bargain thereon because
of its failure to submt proposals on the subject. The District also asserts
that it was free to inplenent year round education w thout conpleting
bargai ning, due to the necessity of establishing a calendar for the 1994-95
school year.

The District agrees with the Association that the inpact of year round
education on enployes is a nandatory subject of bargaining, which it stands
ready to bargain; however, it asserts that it was free to inplenent year round
education, which is nerely permissive, prior to conpleting bargaining on the
nmandat ory subj ect of inpact.

Finally, the D strict asserts that the Association is no |onger an
appropriate bargaining unit since passage of Wsconsin Act 16 because it
represents non-professional enployes as well as professional teaching enployes.

The District argues that it therefore has no duty to bargain with the
Association, since the duty to bargainis limted to appropriate units.

Associ ation's Reply

The Association contends that the Conmission's prior decisions on school
cal endar are not inconsistent nor unconvincing and the inclusion of interest-
arbitration in MERA does not negate these previous decisions. It submts that
Janesville, supra, is clear and unequivocal that certain aspects are prinmarily
related to hours and working conditions and they predonminate over their
relationship to educational policy. It notes that the Commission's case by
case approach on other calendar issues is not inconsistent with Janesville, and
is why the Association parceled out three subject areas for the Conmmission to
determine their mandatory/perm ssive nature specific to this case, nanely:
make-up days for inclenent weather; continuing teacher education progranms and
year-round payroll plan. The Association clains that all three are nandatory.

Wth respect to the inclusion of interest arbitration, the Association argues
that the Legislature is presuned to act with know edge of the existing |aw and
it did not alter prior court or Comm ssion decisions when it included interest
arbitration in MERA

The Association clains it is not abusing its statutory right in this case

because the District was alerted by M. Johnson that the year-round cal endar
needed to be agreed to by the Association before inplenentation, yet the

-22- No. 27972-B



District proceeded full speed ahead to inplement year-round education. The
Association insists that there is no abuse of power to reach a bargai ned-for
agreement on a proposed change that will have a significant and substanti al
i npact on teachers' hours and working conditions.

Contrary to the District's claim that absurd results wll occur if
bargaining is required, the Association subnmits that the duty to bargain over
cal endar pronotes the public policy by ensuring that no one group, the District
i ncl uded, can effectuate significant and substantial changes unilaterally. The
Association rejects the District's assertion that the political process wll
provi de a check on nanageri al abuses because such a check might take years and
woul d only occur after inplenentation. It nmaintains that protections afforded
enpl oyes nust cone before significant changes are made in wages, hours and
condi tions of enploynent; otherw se enpl oyes have no protection.

The Association reiterates that the change to a year-round calendar is a
mandat ory subject of bargaining. It argues that the District's claimthat the
change is perm ssive because "the policy benefits for the District far outweigh
any inmpacts on wages, hours and conditions of enploynment,” is not the
appropriate standard for determning whether it is a mandatory subject of
bargai ning because the standard is the "primarily related" test. The
Association submits the District is attenpting to create a |oophole by
circumventing the duty to bargain by making a gigantic change instead of a
m ni mal change. It insists that the District's year-round proposal is an
excellent example of this in that if it sought to change the start-up or end
dates of the current school year calendar, it would be a mandatory subject of
bar gai ni ng; however, by making a quantum change from the conventional nine-

nonth calendar to a twelve-nonth calendar, it can elevate the educational
policy benefits so it can argue these outweigh the inpact of the change in
teacher's wages, hours and working conditions. It clains that the District's

standard is totally m splaced because teachers have less and | ess protection as
the District nakes greater and greater changes.

The Association disputes the three reasons the District has put forward
in support of its argunent that year-round education is permssive. It subnits
the District's assertion that in nost cases it can use existing |language to
i mpl emrent the change is erroneous because it would amount to a unilateral
change in the status quo in violation of Brookfield, supra. The Associ ation
admts that certain subject areas arising out of the proposed year-round
calendar may be permssive; however, other calendar aspects are clearly
mandat ory. The Association takes the position that the District's argunent
that the program is permssive nerely because the year round program is
voluntary is a fallacy because if the District expands the program teachers
may be laid off or termnated. The Association maintains that the significant
changes the District's proposal will have on teachers is prinmarily related to
their wages, hours and working conditions.

The Association argues that the District is not confronted with any

emergency or necessity to justify its unilateral inplenentation of the year-
round school program It clains that the District can accommodate all students
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under the August to June cal endar and the start up of year-round can wait until
after the parties have reached agreenent on it. The Association requests that
the District be ordered to conply with its bargaining obligations to the
Association and be prohibited from inplenenting the year-round cal endar until
it has reached an agreement wth the Association or wuntil an interest-
arbitration award has been issued.

District's Reply

The District asserts that it has no duty to bargain with the Association
because it does not represent an appropriate collective bargai ning unit because
the unit contains both school district professional enployes and enpl oyes who
are not school district professional enployes. It clains the Association has
never requested bargaining in an appropriate unit and seeks dism ssal of the
conpl aint on that ground al one.

The District reiterates its argunent that the educational policy benefits
out wei gh any i npact on teachers' wages, hours and conditions of enploynent. It
points out that the Association in its brief acknow edges the educational
policy benefits of the year-round school. It asserts that the Association's
statenent about a year's delay in inplenentation shows the fallacy of its
protestations about the inpacts on teachers and the District clains that if
year-round school would be beneficial a year from now, it would be beneficial
now. It takes the position that the inpact on teachers would be the sane next
year as this year. |t suggests that the extra year would allow the Association
to back down fromits single-mnded strategy of not agreeing to bargain on year
round schools in the hopes of obtaining a successor agreenent and to reward the
Association's "ganble" is not a basis for determ ning whether the year-round
programis a mandatory subject of bargai ning.

The District insists that the inmpact on teachers' wages, hours and
conditions of enploynent is mnimal as few have been identified and many have

no basis in the record. It notes that the Association has listed only three
i npacts: naking up snow days, continuing teacher education credits and pay
peri ods. It argues that these are mnor conpared to the mgjor educational
policy benefits and the school nanagenent and operation considerations. The
District points out the absence of any discussion by the Association of the
financial inmpact of the change to year round school, vyet the record
denonstrates the cost savings that wll be obtained once the program is
instituted on a nultitrack basis. The District contends that mddle schools
are already overcrowded and this population is increasing. Additional ly, it

repeats the educational benefits of the program and concludes that waiting wll
harmthe children and the community.

The District alleges that the Association has waived its right to bargain

over the change to year round school. The District points out that the
Associ ation nmade no proposal until February, 1994, although the District began
soliciting proposals in 1991 and again in August, 1993. After this one

proposal, the Association did nothing, so the District clains the Association
has waived its right to bargain, citing Gty of Appleton, Dec. No. 17034-D
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(VERC, 5/80).

It submits that even if year round school is a mandatory subject of
bargai ning, the District has the right to inplenent it out of necessity because
the parties are at inpasse. Contrary to the Association's assertion, the
District clains it created no "energency" to nove forward with the program and
it doesn't have to prove an enmergency, only that a necessity exists and it did
not create a necessity as sone calendar is necessary for every school year.
The District alleges that it will have to inplenment a traditional cal endar for
the 1994-95 school year as well as the year round school and it should nake no
| egal difference in inplenmenting either.

The District maintains that the Septenber 29, 1993 agreement does not
prevent it from inplementing a year round school and the Association's
arguments are based on the assunption that a year round school calendar is
mandatory. According to the District, all the agreenent requires is that the
District will abide by the law and it is free to inplenent any programthat is
perm ssive. The District relies on negotiating history to support its position
as the Association initially proposed that the District would not inplenent a
new, experinental/pilot program or change existing practices, but instead, the
final agreement was the Septenber 29, 1993, | anguage.

The District contends that inplementation of the year round school
program will not violate Section 17.3 of the expired agreenent. It subnits
that this is true because the contract expired and has not been extended, the
Exam ner has no jurisdiction over contract violations as there is no allegation
of sane in the conplaint as anmended, and the section nust be read in context,
whi ch sinply provides for extra pay for additional work and this claimnust be
di smi ssed.

The District clainms that the Association's arguments on the theory of
equitable estoppel are misplaced and the Association's reliance on M.
Johnson's opinion with respect to year round school as a mandatory subject was
not reasonabl e. The District submts that any detrinment suffered by the
Association was due to its own decisions. The District insists it can change
its legal theories. The District argues that the Association has failed to
prove the elenents of estoppel. It notes that courts have held that reliance
on msstatenents of the law by governmental officials in simlar situations was
unr easonabl e. Even if reliance is found to be reasonable, the subsequent
actions by the District alerted the Association to a changed position and the
Association could no longer rely on the prior opinion. Finally, the District
insists that the Association suffered no detrinent. It subnits that the
Association relied on the opinion of its own counsel and submitted inpact
proposal s and had anple opportunity to submt offers but failed to do so based
on its own strategy of refusing to bargain on year round schools unless it
could be done in the context of reaching a successor agreenent. The District
requests dismissal of the Association's conplaint.

DI SCUSSI ON
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The threshold issue presented in this case is whether vyear round

education is a nmandatory subject of bargaining. In Beloit Education
Association v. WERC, 73 Ws.2d 743 (1976), the Suprene Court enunciated the
"primarily related" test. It held that what is fundanentally or basically or

essentially a matter involving "wages, hours and conditions of enploynent” is a
mandatory subject of bargaining, whereas a nmatter primarily related to
educational policy is permssive. It held that the school board was required
to meet, confer and bargain as to any calendaring proposal that is prinarily
related to "wages, hours and conditions of enploynent."

Thereafter, in School District of Janesville, Dec. No. 21466 (WERC
3/84), the Commi ssion issued a declaratory ruling as to the permssive or
mandat ory nature of various conmponents of a traditional school year cal endar.
It held that specific cal endar proposals which had been involved in Beloit nust
be considered nandatory as a matter of |aw, because of the fact that they had
been passed upon by the Supreme Court in Beloit. These subjects are: (1)
I engt h of school year; (2) nunber of teaching days; (3) vacation periods; (4)
hol i days; (5) convention days and (6) inservice days. The Conmm ssion concl uded
that all other cal endar subjects, which had not been involved in Beloit, are to
be analyzed on a case-by-case basis under the "primarily related" test of
Beloit. The Comm ssion stated, at pages 117 and 118:

As the Court did not overturn any of the
Conmi ssion's conclusions as to the cal endar provision
before it in Beloit, supra, we view the Court as having
determined that there is a duty to bargain as to school
cal endar proposals which establish the length of the
school vyear, the nunber of teaching days, vacation
peri ods, holidays, convention days, and inservice days.
We believe that Beloit reflects a determ nation by the
Conmi ssion and the Courts that when the relationship of
the educational policy determ nations involved in the
various elements of the school calendar provision
referred to by the Commission in its decision are
bal anced agai nst their relationship to enpl oye concerns
as to hours and conditions of enploynent, the latter
rel ati onship predominates in each instance. Thus, the
cal endaring provision before the Conm ssion was found
by the Conmi ssion and the Courts to be mandatory in all
respects. 5/ W see no basis in this record for
overturning those prior determnations. (footnote
om tted)

The District properly notes that the Court's
holding reflects that a duty to bargain exists as to
"any cal endaring proposal that is primarily related to
wages, hours and conditions of enploynment". Thus, as
we recently concluded in MIlwaukee Board of School
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Directors, supra, school calendaring issues beyond
those involved in the specific proposal held nandatory
by the Conmission and the Court in Beloit nust be
anal yzed on a case by case basis to determ ne whether
they are primarily related to wages, hours and
condi tions of enploynent or, instead, primarily related
to the formul ati on or managenent of educational policy.
The Association's calendar proposal as to parent-
teacher conferences and nakeup days present two such
i ssues which will be analyzed on such a basis by the
Conmi ssi on herei n.

The Conmi ssion went on to consider parent-teacher conferences and nmke-up days

on a factual basis under the "primarily related" test. It concluded that
parent -teacher conference dates were primarily related to educational policy
and were therefore perm ssive. In Unified School District No. 1 of Racine

County, Dec. Nos. 13696-C, 13876-B (Fleischli, 4/78), it was held that the
abandonment of the traditional double-shift class schedule in the junior high
schools and the adoption of the fixed-variable schedule in those schools
primarily related to educational policy.

Qoviously, a change to year round education affects all of the cal endar
subj ects which were involved in Beloit as well as others. The Association has
argued that year round education is a mandatory subject of bargaining as a
matter of |aw under Janesville because in that case, the District had cited
alternative school calendars in support of its argunment that the cal endar was
perm ssive but the Comm ssion rejected that argunent then and should do so now
because of the inpact on teachers' wages, hours and conditions of enploynment.
Whet her year-round education is nmandatory depends on the prinmary relationship
test. The Exami ner concludes that Janesville does not control here.
Janesville sinply involved a traditional calendar and the six subjects held
mandatory as a matter of law were variations of the traditional calendar and

primarily related to wages, hours and conditions of enploynent. It did not
address the issue of whether year round education should be considered a
mandat ory subject of bargaining as a matter of |aw under Beloit. Beloit also
i nvol ved a traditional school calendar. The Supreme Court did not address the
i ssue of year round education in Beloit. As discussed, Beloit served as the
basis for the Commission's decision in Janesville. Janesville rnust be
interpreted as being limted to the actual situation involved in Beloit, i.e. a

traditional school cal endar.

A year-round education program is not just a calendar subject but is a
concept and a nmethod to inprove the delivery of educational services to

students. The year round program is not sinmply a change in start and end
dates, length of the school year, etc., but rather an entirely different type
of education program to enhance the education of students. The decision to

change from a traditional school calendar to a year round cal endar represents
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i mportant educational policy determ nations. It results in a fundamental
change in the manner in which students in the District are educated. The
record abundantly denonstrates the policy considerations wunderlying the
District Board's decision. The decision was nmade in an effort to acconplish
two primary purposes. First, to inprove the quality of education. The primary
areas of inprovenent were to elimnate the two and half-nonth |earning gap
whi ch takes place during the traditional sunmer vacation, particularly with
di sadvant aged students. The next was to provide for three 20-day periods in
the school year in which pronpt renedial programs could take place for students
needi ng renediation. |In addition, |learning prograns for gifted students could
take place during these sane three intersession periods. The second advantage
consi dered by the Board was the potential future financial saving resulting
fromyear-round utilization of the school buildings.

The present system is a single-track, so that the financial
consi derations are not applicable; however, it is possible in the future to
convert to a multiple track system so that the calendar will be staggered from
class to class, so that the school buildings can be utilized year around. This
presents the potential for financial savings. The record establishes that
i npl enrentation of year-round education has certain educational pol i cy
inmplications. It is also clear fromthe record that year-around education will
have substantial inpact on the hours and working conditions of enployes. The
nost dramatic exanple is the radical change in vacation schedul es. Thi s

certainly represents a substantial inmpact on enployes. However, the changes in
the manner in which students are educated and the potential financial savings
must be considered to predomnate the concededly substantial inpact on
enpl oyes. The change is sinmlar to the change from double-shift to fixed
variable held permssive in Racine, supra. As to the financial aspects, Gty
of Brookfield v. WERC, 87 Ws. 2d, 819 (1979) is instructive. There, the Cty
of Brookfield reduced the fire departnent's budget by $80,000 resulting in the
| ayoff of five enployes. The Suprene Court enployed the "primary rel ationship”
test in determning that the layoffs were not nandatory subjects of bargaining,
and concl uded that the | ayoff decision was primarily related to a determnination
of the level of nmunicipal services, despite its obvious drastic substantial
i mpact on the |aid-off enployes.

In summary, it is concluded that year round education is primarily
related to educational policy rather than to wages, hours and conditions of
enpl oynent . It is therefore pernmissive, so that the District was free to

unilaterally inplenment its year round education program City of Brookfield,
Dec. No. 19367-B (WERC, 12/83).

The Association has argued that the District is estopped to deny that the
year-round education program is a nandatory subject of bargaining. Its
argunment is based on the undisputed fact that M. Johnson, chief negotiator for
the District, advised the Association as well as the District's year round
education steering comrittee, that year round education was a mandatory subject
of bargai ni ng. This argunent is not persuasive. A perm ssive subject of
bargai ning does not beconme mandatory nerely because an enployer agrees to
bargain over it. The District could bargain any perm ssive subject it chooses,
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and where there is no objection by the enployer, it is treated as a nandatory
subj ect of bargaining. However, before an investigation is closed, a party may
assert t hat a subject of negotiation is permssive. See  Sec.
111.70(4)(cm6.9., Stats., and ERB. 31.11(1), Ws. Adm Code. The nere fact
that the District may have indicated the subject of year-round schools was
mandatory or offered to negotiate over it does not prevent it fromraising the
objection on the grounds that it is permssive at any time prior to the close
of the investigation. It appears that the District gave anple notice that it
consi dered the subject to be permissive and it is not precluded from taking
such position on the basis of any estoppel argunent.

Al t hough the change to year round schools is pernmissive and it need not
be bargai ned, the inpact of the change is a mandatory subject of bargaining.
The obligation to bargain the inpact of the decision does not preclude
i mpl emrentation of the decision. M I waukee Board of School Directors,
Dec. No. 20093-A (VERC, 2/83). The obligation to bargain inpact itens at
reasonable times may require that bargaining comence prior to inplenmentation
and the fulfillnent of the bargaining obligation is subject to a case-by-case
analysis as to whether the enployer's totality of conduct is consistent wth
the statutory requirenment of good faith. Gty of Madison, Dec. No. 17300-C
(WERC, 7/83). Inplenentation does not extinguish the continuing obligation to
bargain inpact and the Association is still free to subnmit whatever inpact
proposals it chooses. This case does not involve md-term inplenentation and
inmpact itenms can be included in negotiations for a successor agreenent. A
review of the record in the instant case satisfies the undersigned that the
District net its good faith obligation to bargain inpact itens prior to
i mpl errent ati on. Commencing March 5, 1991, the District informed the
Association it was considering year round education and sought negotiati ons.
Again on August 4, 1993, the District offered to bargain on the year-round
education program It requested inpact itens on Cctober 1, 1993 and later
indicated it was willing to neet solely on this subject. The Association nade
one proposal on February 3, 1994, but no agreenent was reached. On March 9,
1994, the District again offered to nmeet and bargain the subject of its year-
round school program but nothing further was done. It is concluded from the
record that the District satisfied its obligation to bargain inmpact before
i mpl enent ati on.

The Association also contends that wunilateral inplenentation of year
round education violates Section 17.3.1 of the 1990-92 agreenent, the |ast
agreenent reached by the parties. This section provides "the school year shall
not be extended beyond the school calendar year, except by witten agreenent
bet ween both parties. . . ." The Association argues that this section nust be
construed in tandem with the agreenment reached by the parties on Septenber 29,
1993, which provides:

The parties understand that they are in hiatus within
the neaning of such term as established by previous
VWERC rulings. The District agrees that it wll abide
by the law regarding the inplenentation of any new,
experinental /pilot prograns or change in existing

-29- No. 27972-B



practices as such relate to wages, hours or working
condi tions.

The Association's position nust be rejected for three reasons: First, the
conplaint does not allege a violation of Sec. 111.70(3)(a)5, Stats. by
violating either Section 17.3.1 of the contract or the Septenber 29, 1993
agreement. This claimis raised for the first tine in the Association's post-
hearing brief. A claim not raised prior to that point nust be rejected.
Monroe Water Departnment, Dec. No. 27015-B (WERC, 4/93). Finally, even if the
Exam ner were to consider this argument on the nerits, it would have to be
rejected because the year-round school decision is permssive and thus not
violative of the status quo obligations. The Septenber 29, 1993 agreenent
provides only that the District will "abide by the Ilaw'. As previously
di scussed, the law allows wunilateral inplenentation of year round education
since it is permssive.

In summary, year round education is not a nandatory subject of
bargaining, but is permssive because it prinmarily relates to educational
policy. The District is not estopped from denying that year-round education is
mandatory. The District was free to inplenent year round education before
conpl eting bargaining on the nandatory subject of inpact on enployes. It is
thus unnecessary to consider the three defenses raised by the District: (1)
wai ver of bargaining by the Association, (2) necessity to inplement a school
calendar, and (3) the Association no longer constituting an appropriate
bargai ning unit since passage of 1993 Wsconsin Act 16. It is concluded that
the District acted
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in accordance with the law in inplementing year round schools and did not
violate Sec. 111.70(3)(a)4, Stats., or derivatively, Sec. 111.70(3)(a)l, Stats.
Therefore, the conplaint, as anended, has been di sni ssed.

Dated at Madi son, Wsconsin this 15th day of Septenber, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By _Lionel L. Crowley /s/
Lionel L. Crow ey, Exam ner
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