RACI NE COUNTY Cl RCUI T COURT BRANCH I 1
JUDGE: Stephen A Si manek

RACI NE EDUCATI ON ASSOC!I ATI ON, Petitioner,
V.
W SCONSI N EMPLOYMENT RELATI ONS COW SSI ON, Respondent .

Deci sion No. 27972-D
Case 96-CV-0924

NOTI CE OF ENTRY OF FI NAL ORDER

TO M. Robert K. Wber, Hanson, Gasiorkiewicz & Wber, S . C, 514
W sconsi n Avenue, Racine, W 53403.

M. Jack D. Wal ker, Melli, Wal ker, Pease & Ruhly, S.C., Suite 600
| nsurance Building, 119 Martin Luther King, Jr. Blvd., P.O Box
1664, Madi son, W 53701-1664

PLEASE TAKE NOTICE that a nenorandum decision and final order
affirmng the decision of the Wsconsin Enploynent Relations
Conmi ssion, of which a true and correct copy is hereto attached,
was signed by the Court on the 12th day of Decenber, 1996, and
duly entered in the Crcuit Court for Racine County, Wsconsin, on
the 12th day of Decenber, 1996.

Dated this 30th day of Decenber, 1996.
JAMES E. DOYLE, Attorney Ceneral

JOHN D. N EM STO, Assistant Attorney General, State Bay No.
1012658, Attorneys for Defendant, Wsconsin Personnel Comm ssion

Wsconsin Departnent of Justice, Post Ofice Box 7857, WMadison,
W sconsin 53707-7857, (608) 266-0278
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DECI SION NO. 27972-E
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Menor andum Deci si on and ORDER



| NTRODUCTI ON

This matter cones before the Court on a Petition for Review
brought by the Racine Education Association (REA) pursuant to
Wsconsin Statutes, Section 227.53 to review the March 18, 1996,

decision of the Wsconsin Enploynent Relations Comm ssion (WERC

dismssing REA's conplaint regarding Racine Unified School

District's (Unified) inplementation of a year-round school

program REA alleged that Unified violated its duty to bargain a
year-round program before inplenentation. WERC concl uded:

1. The nodification of enploye work schedules set forth
in Finding of Fact 13 is a permssive subject of
bargaining and the Racine Unified School District
therefore did not violate its duty to bargain with the
Raci ne Education Association when it unilaterally
i npl emented the work schedule set forth in Finding of
Fact 13. Thus, the District did not thereby conmt a
prohibited practice wthin the neaning of Sec.
111.70(3)(a)4 or 1, Stats.

2. The Racine Unified School District has not refused
to bargain with the Racine Education Association over
the inpacts of the work schedul e change which primarily
relate to wages, hours and conditions of enploynent and
thus has not thereby conmtted a prohibited practice
within the nmeaning of Sec. 111.70(3)(a)4 or 1. Stats.

| SSUE

Is there a rational basis for the WRC conclusions that
i npl emrentation of a year-round school program is a permssive
subj ect of bargaining and that Unified has not refused to bargain
with REA over the inpacts of such inplenmentation which relate
primarily to wages, hours and conditions of enploynent?

DI SCUSSI ON

The appropriate standard of review is set forth by the Wsconsin
Suprene Court in WEST BEND EDUCATI ON ASSOCI ATION VS. WERC, 121
Ws.2d 1, 357 N W2d 534 (1984) at pages 12-14.

The statutes, as well as the cases, caution that under
certain circunstances a court should defer to the
agency's conclusions of |aw Sec. 227.20(10), Stats.



1979- 1980, provides that wupon review of an agency's

determnation, 'due weight shall be accorded the
experience, t echni cal conpet ence, and specialized
know edge of the agency involved ....' Qur cases
simlarly recognize that if the adm nistrative agency's
experience, t echni cal conpet ence, and specialized

know edge aid the agency in its interpretation and
application of the statute, the agency's conclusions
are entitled to deference by the court. Were a |egal
gquestion is intertwwned with factual determ nations or
with value or policy determnations or where the
agency's interpretation and application of the law is
of long standing, a court should defer to the agency
which has primary responsibility for determnation of
fact and poli cy. NOTTELSON V. ILHR DEPT., 94 Ws. 2d
106, 115-118, 287 N.W2d 763 (1980). Thus, our cases
descri be various degrees of authoritative weight which
my be given to an agency's interpretation and
application of a |aw, depending on the circunstances.

In this case the question of Jlaw, which is the
bargai ning nature of the proposals, is intertwined with
facts, values and policy. VWERC, in contrast to the
courts, has speci al conpetence in the area of
collective bargaining and has devel oped significant
experience in deciding cases involving the issues of
mandat ory bar gai ni ng. Under our cases, these factors
argue in favor of giving 'great weight' to WERC s
rulings on the bargaining nature of the proposals.

Consequently we should affirm WERC s conclusions
regarding the bargaining nature of proposals if a
rational basis exists for themor, to state the rule in
another way, if the agency's view of the law is
reasonable even though an alternative view is also
reasonable. This court should not apply the bal ancing
test ab initio to determine the nandatory bargaining
nature of the proposals in issue. (Footnotes onmtted.)

This standard was reaffirmed in SCHOOL DI ST. OF DRUMOND V. WERC,
121 Ws.2d 126, 358 N.W2d 285 (1984), where the court stated at
pages 133 and 135:

In any case where the conm ssion is asked to determ ne
whet her a subject nmatter is mandatorily or permssibly
bargai nable, this court wll apply the great weight--
any rational basis standard to its primary relation,



concl usi on.

The conmission's interpretation of Section 111.70
Stats. nust be affirned if there is any rational basis
to support it. ARROMEAD, 116 Ws.2d at 593; BELAOT
EDUCATI ON ASSO., 73 Ws.2d at 67.

The Municipal Enploynent Relations Act (MERA), Secs. 111.70-
111. 77, Stats., requires municipal enployers and nunicipal |abor
organi zations to bargain "with respect to wages, hours and
conditions of employnent."” Sec. 111.70(1)(a), Stats. Enpl oyers
are not required to bargain, however, on subjects reserved to
managenent and direction of the governnental unit except insofar
as the manner of exercise of such functions affects the wages,
hours and conditions of enploynent of the enployes.” I1d. The
difficulty encountered in interpreting and applying MERA is that
many subject areas relate both to "wages, hours and conditions of
enpl oynent” and to "nmanagenent and direction of the governnental
unit." WEST BEND, 121 Ws.2d at 8; BELO T EDUCATION ASSO V.
WERC, 73 Ws.2d 43, 52-53, 242 N.W2d 231 (1976); UNIFIED S.D. NO
1 OF RACINE COUNTY V. WERC, 81 Ws.2d 89, 95, 259 N.Ww2d 724
(1977).

In order to determ ne whether a proposed contract provision is a
mandat ory or perm ssive subject of bargaining under MERA, the WERC
devel oped the "primary relationship test.” The Wsconsin Suprene
Court has approved the construction of MERA requiring the
application of the primary relationship test to proposed subjects
of bargaining in nunicipal sector |abor relations. WEST BEND, 121
Ws.2d at 8, BELAOT, 73 Ws.2d at 54; BROMN COUNTY V. WERC, 138
Ws.2d 254, 405 N W2d 752 (1987); MAD SON METROPOLI TAN SCHOOL
DIST. V. WERC, 133 Ws.2d 462, 395 N.W2d 825 (1986).

Under the primary relationship test, collective bargaining is
required with regard to subjects prinmarily related to wages, hours

or conditions of enploynent. Bargaining is not required wth
regard to subjects primarily related to managenent and direction
of a governmental wunit. "Primarily" has been construed by the

court to nean "fundanmentally" or "basically” or "essentially."
WEST BEND, 121 Ws.2d at 8-9; BELAOT, 73 Ws.2d at 54; UN FIED
S.D. NO 1, 81 Ws.2d at 95-96, 102. See also, CITY OF BROOKFI ELD
V. WERC, 87 Ws.2d 819, 275 N.W2d 723 (1979).

To determine whether the proposals are nmandatory subjects of
bar gai ning, the weight of the managerial interests of the public
enpl oyer, together with any separate public political interest,



nmust
BEND,

be bal anced against the interests of the enployes.
121 Ws.2d at 15. A review of the March 18, 1996,

deci sion denonstrates such balancing test was applied in

case.

VEERC

At page 5 of the decision, WERC noted:

In reaching his conclusions, the Exam ner determ ned
that the duty to bargain/school calendar decisions in
BELO T EDUCATI ON ASSCCI ATION V. WERC, 73 Ws.2d 743
(1976) and SCHOOL DI STRICT OF JANESVILLE, Dec. No.
21466 (WERC, 3/84) did not control because both
deci sions involved traditional school calendars, not a
year-round education program Proceeding to balance
the relationship of a year-round educational programto
education policy against the progranmis relationship to
wages, hours and conditions of enploynent, the Exam ner
concl uded t he educat i onal pol i cy rel ati onship
pr edom nat ed. He found the decision to establish the
year-round program was based primarily on: (1) a policy
choice that student achievenent would inprove by
elimnating the two and one half-nmonth learning gap in
the traditional calendar (i.e., summer vacation) and
replacing it with shorter breaks during which
remedi ati on or enri chnment coul d occur; and,
secondarily, (2) the potential for financial savings
resulting from year-round use of school buildings.
Bal ancing the educational policy and the potential for
financial savings against the "concededly substantial™
i npact on enploye hours and conditions of enploynent
(particularly the change in vacation schedules), the
Exam ner concl uded the former predom nated.

VEST
VERC
this

cited the Examner's Finding of Fact 11, which reads as
fol | ows:

11. On March 7, 1994, the District's Board voted to
approve a single-track year-round education program at
Janmes El enentary School and no less than two sections
of year-round school at Glnmore Mddle School,
effective July 1, 1994. This cal endar consisted of
three periods of 60 consecutive weekdays of school
foll owed by 20 consecutive weekdays of no school, to be
done on a single track basis and to be voluntary for
all students and teachers. The Board's decision was
based on its conclusion that the system would
substantially inprove the quality of education for
three reasons. First, it would elimnate the



subst anti al | oss of | ear ni ng, particularly for
di sadvant aged students, which takes place during the
traditional two and a half nonth sunmer vacation.
Second, it would provide three 20-day periods avail abl e
for remedial work for students needing additiona
assi stance, rather than the single two and a half nonth
sumer session available under the traditional system
Third, these sanme three 20-day periods would be
avail able to provide additional |earning opportunities
for gifted students.

And then concluded at pages 14 and 15:

As recited by the Examner in Finding of Fact 11, 3/
the redistribution of work tinme/time off was based upon
educational policy judgnments by the District that
| earning opportunities would inprove. 4/ Thus, the
year-round school program had a direct and substantia
relationship to educational policy. As also recited by
the Examner, the <change to a year-round school
calendar had a direct and substantial inpact on the
timng of enploye vacations and thus on enploye hours
and conditions of enploynent. Wen the Exam ner
bal anced these inpacts and rel ationships, he concl uded
the relationship of the year-round school program to
educational policy predom nated over the relationship
to enpl oye wages, hours and conditions of enploynent.
In the context of this record, we agree wth the
Exam ner. Thus, we affirm his conclusion that the
District alteration of the timng of the pre-existing
wor k/ vacation schedule for teachers who would staff the
newy created year-round schools did not alter the
status quo as to a mandatory subject of bargaining and
thus did not constitute a violation of the District's
duty to bargain wth Conpl ai nant.

Conpl ai nant argues that because all school calendars
presumably reflect sone educational policy judgnents,
the result reached by the Exam ner (and now affirnmed by
the Commi ssion) has the effect of mnmaking all school
cal endar issues permssive subjects of bargaining and
overturning prior Comm ssion precedent. W di sagree.

The Commission has not previously had occasion to
consider duty to bargain issues surrounding a shift
from a traditional school calendar to a year-round
calendar. As we are always obligated to do, we decided



this case based upon the facts and argument presented.

Respondent persuasively established that the redis-
tribution of an existing schedule of work/tinme off
created by a vyear-round school program primarily
related to educational policy. Qur decision stands for
no nore than that.

As previously noted, the record does not definitively
tell us the extent to which the year-round cal endar
i npl emented by the Respondent altered the schedul e of
i n-service days, convention days, holidays, pay days,
snow nakeup days, etc. Suffice it to say that these
aspects of "school calendar” have historically been
found to be mandatory subjects of bargaining and that
any change by Respondent in these areas would be
subject to the same "primarily related" analysis we
have applied to the redistribution of work/vacation
time. If the "educational policy"” dinmensions of when
paychecks are distributed, when snow days are nade up,
when in-service is conducted, whether enployes can
attend union conventions, or whether enployes would
have to work "holidays" predom nated over the inpact on
enpl oye wages, hours and conditions of enploynent, then
t he Respondent would not be obligated to bargain over
such matter(s). If the wage, hour and condition of
enpl oynent rel ati onship pr edom nat ed, then these
matters woul d be mandatory subjects of bargai ning.

Wth regard to inpact bargaining, WRC concurred wth the
Exam ner's finding that Unified had done so. The Exam ner wote
in his Menorandum

Conmencing March 5, 1991, the District informed the
Association it was considering a year-round education
and sought negotiations. Again on August 4, 1993, the
District offered to bargain on the year-round education
program It requested inpact itens on Cctober 1, 1993,

and later indicated it was willing to neet solely on
this subject. The Association nmade one proposal on
February 3, 1994, but no agreenent was reached. On

March 9, 1994, the District again offered to neet and
bargain the subject of its year-round school program
but nothing further was done. It is concluded fromthe
record that the District satisfied its obligation to
bargai n i npact before inplenentation.



CONCLUSI ON

The WERC determined that Unified s year-round school program
i npl ementati on was a perm ssive subject of bargaining by properly
bal ancing the mnmanagerial interests of the public enployer,

together with any separate public political interest against the
interests of the enployes and concluding that the challenged
proposal was primarily related to educational policy and therefore
to "managenent and direction of the governmental wunit." There
exists a rational basis for this conclusion. There is also a
rational basis for the conclusion that Unified satisfied its
obligation to bargain inpact before inplenentation.

Therefore, it is ORDERED that the March 18, 1996, decision of the
WERC is AFFIRMED in all respects. The petition of REA is
di sm ssed on the nerits.

Dat ed at Racine, Wsconsin, this 12th day of Decenber, 1996.

BY THE COURT:

St ephen A. Si manek
Crcuit Court Judge Branch I1



