STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

MR ROBERT M BEN SH,

Conpl ai nant ,
: Case 397
VS. : No. 48219 MP- 2652

Deci sion No. 27975-A
CARPENTER S LOCAL 264 and
aTY OF M LWAUKEE
Cty Service Comm ssion,

Respondent s.

Appear ances:

Castellani, Sheedy & Associates, Attorneys at Law, 829 North Marshall
Street, M Iwaukee, Wsconsin 53202, by M. Mchael T. Sheedy,
appearing on behal f of the Conpl ai nant.

Gant F. Langley, Gty Attorney, by M. Thomas C. Coeldner, Assistant
City Attorney, 800 Cty Hall, 200 East Wlls Street, Ml waukee,
W sconsi n 53202- 3551, appearing on behal f of the Respondent City of
M | waukee.

Previant, Coldberg, Uelnen, Gatz, MIller & Brueggeman, S.C., Attorneys
at Law, by M. Renata Krawczyk, 1555 North Rivercenter Drive,
Suite 202, P. O Box 12993, MIlwaukee, Wsconsin 53212, appearing
on behal f of Respondent Carpenter's Local 264.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

On Cctober 22, 1992, Conplainant Robert M Benish filed a conplaint of
prohibited practices wth the Wsconsin Enploynent Relations Conmission
alleging that the Gty of MIwaukee and Carpenter's Local 264 had committed
prohibited practices in violation of State Statutes. On March 4, 1994, the
Conmi ssion appointed Coleen A Burns, a nenber of its staff as Examiner to
conduct a hearing on the conplaint and to make and issues Findings of Fact,
Concl usions of Law and Oder in the nmatter as provided in Secs. 111.70(4)(a)
and 111.07, Stats. Hearing on the matter was held on April 18, 1994, in

M | waukee, Wsconsin. The record was closed on April 29, 1994, upon receipt of
transcript.

Havi ng consi dered the evidence and argunents of the parties, the Exani ner
nmakes and i ssues the followi ng Findings of Fact, Conclusions of Law and O der.

FI NDI NGS OF FACT

1. Carpenter's Local 264 has offices located at 3020 West Miet
Street, MIwaukee, Wsconsin 53208.

2. Cty of MIlwaukee is a mnunicipal enployer with offices |ocated at
Cty Hall, 200 East Wells Street, MIwaukee, Wsconsin 53202-3551.

3. At all tines relevant hereto, the Cty of MIlwaukee and M | waukee
Bui | di ng and Construction Trades Council, AFL-CIO were parties to a collective
bargai ning agreement which by its ternms, was in full force and effect

comrencing at 12:01 a.m on August 16, 1991, and terminating at 12:01 a.m on

August 16, 1994. This collective bargai ning agreement contained the follow ng
provi si on:
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ARTI CLE 2
RECOGNI TI ON

The City recognizes the Union as the exclusive
col l ective bargai ning agent on the subjects of wages,
hours and conditions of enploynent for enployees who
have passed the City's probationary period and who are
in cl assifications covered by t he appropriate
bargaining unit certification of the Wsconsin
Enpl oynent Rel ati ons Comm ssion as of August 16, 1985.

This provision is set forth nerely to describe
the bargaining representative and the bargaining unit
covered by this collective bargaining agreement and is
not to be interpreted for any other purpose.

4. On Septenmber 12, 1991, Gary Kulw cki, Structures Engineer for the
Cty of MIwaukee and Don Hiller, a superintendent enployed by the City of
M I waukee, issued the following termination notice to Robert M Benish, who at
that tine was enployed as a Tenporary Carpenter in the CGty's Departnent of
DPW Bri dges and Public Buil di ngs:

On Wednesday evening, Septenber 11, 1991, at
11: 20 p.m, vyour inmmediate supervisor visited your
assigned work area. You were not there. You left your
work area without notification and authorization before
the end of your shift which ends at 1:00 a. m

Thereafter, Benish contacted Seaver Bigler, Business Representative for
M | waukee and Southern Wsconsin District Council of Carpenters and discussed
the termnation of his enployment with the Gty of MIwaukee. Carpenter's
Local 264 is a nenber of MIwaukee and Southern Wsconsin District Council of
Carpenters, but it is MIwaukee and Southern Wsconsin District GCouncil of
Carpenters which is the bargaining representative of nenbers of Carpenter's
Local 264. Bigler contacted Archie Smith, Carpenter Supervisor for the Gty of
M I waukee to investigate the facts surrounding Benish's termnation. Based
upon this investigation, Bigler made a deternmination not to file a grievance on
behal f of Benish because such a grievance would not be neritorious and, due to
Beni sh's status as a tenporary enploye, he did not have access to the grievance
procedure. Bigler told Benish that Bigler could not file a grievance because
Beni sh was a tenporary enpl oye. Benish was advised of Bigler's decision not to
file a grievance on his behalf on or about Septenber 18, 1991.

5. Robert M Benish, who currently resides in Cedarburg, Wsconsin,
had a tenporary appoi nt nent with the Cty of MIlwaukee to work as a carpenter
in the Bureau of Bridges and Buildings from August 30, 1988 to OCctober 21,
1988; from July 23, 1990 to OCctober 5, 1990 and from July 15, 1991 to
Sept ember 12, 1991. During his first appoi ntment he worked 52 days; during his
second appointnment he worked 74 days; and during his final appointnent he
worked 58 days. At the tine that he received his appointment on July 15, 1991,
Beni sh signed the following "Tenporary or Provisional Appointees Statenent of
Under st andi ng, " whi ch was witnessed by Gary Kul wi cki:

| understand that if | am appointed as a
Car pent er , on a previsioenal—er tenporary** basis,
that T rmust neet the requirenments for and conpete in
the next examnation for this position. I also
understand that | must not only pass the exam nation,
but pass with a grade which shall place ne anong the
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top three on the eligible list in order to be eligible
for a regular appointment to this position. I
understand that if | do not pass the exam nation, or if
I do not pass it with a grade high enough to place
among the top three eligible on the eligible list, that
I will be replaced by soneone appointed fromthe |ist,
within two weeks after the list is approved.

| also understand that | wll not be eligible
for paid holidays, sick |eave, vacation or other fringe
benefits until | am appointed from an eligible list.

(Note: This does not apply to Cty enployees who are
eligible for fringe benefits at the tinme they are given
provi sional or tenporary appoi ntnents.)

In accordance with Gvil Service Rule VIII,
Section 12, concerning nepotism | hereby certify that
I am not related, either by blood or through nmarri age,
to the appointing officer or to any menber of the
appoi nting board or body or to any direct superior or
to any elective or appointive City official. (This
includes relative of both whole and half blood, and
extends to persons related as closely as first cousins
when the relationship is by blood or nore closely than
first ~cousins when the relationship 1is through
marriage, and includes the cases of husbands of
sisters-in-law and wi ves of brothers-in-I|aw.

Gary T. Kukwi cki /s/ Robert M Benish /s/
W TNESS PROVI-SHONAL—APPLI-CANT
TEMPORARY APPL| CANT

* Provi si onal Appointnments covered by the 2/3/75
Court Order cannot exceed 180 days.

*x A Rule I X, Section 2, tenporary appointee who is

on an eligible list may be considered for future
regul ar appoi ntnment when the appointee ranks
among the certifiable highest eligible on the
list, or conpete in a future exam nation.
I ndi vidual s given tenporary appointnments to jobs
covered by the 2/3/75 court order wll not be
given regular job rights (civil service status)
despite their ranking on the eligible list and,
because of this Federal court order, these
tenporary appoi ntnents cannot exceed sixty days.

In a notice dated July 22, 1992, Sally A MAttee, Staffing Services Mnager
for the City of MIwaukee, Departnent of Enployee Relations, notified Benish of
the foll ow ng:

W have carefully considered your application for the
exam nation for Carpenter. W find that you do not
show that you nmeet the qualifications (checked bel ow)
as outlined in our announcenent sheet this time. Thank
you for your interest in this position.

Experi ence Requirenent Filing Date
Requi r enment
_ Education Requirement ____ License Requiremnent
~_Not Gty Enployee X Oher: D scharge
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qual i fication
If you have any questions, please call the Personnel
Anal yst in charge of the exami nation, Dan Carson at
278-3360.

Sally A MAttee
Staffing Services Manager

Upon receiving this notice, Benish contacted Bigler and told Bigler that he
(Benish) was not being allowed to reapply for a Carpenter position with the
Gty of MIwaukee. Bigler contacted the Cty of MIlwaukee Gvil Service
Conmi ssion and Departnment of Labor Relations and was advised that the Gty of
M I waukee had a policy of not accepting applications of enployes who were
termnated until one year after the termnation. Bigler relayed this
information to Benish. Benish, did not ask Bigler to file a grievance in this
matter.

6. The conplaint in this nmatter, wth the acconpanying statutory
filing fee of $25.00, was filed with the Wsconsin Enploynent Relations
Conmi ssion on Cctober 22, 1992. A conplaint received by the Wsconsin

Enpl oyment Rel ations Conmission on Cctober 19, 1992, was returned to
Conpl ai nant because it was not acconpanied by the $25 statutory filing fee.
Conpl ai nant Robert M Benish was not an enploye of the Gty of MIwaukee at the
time that the Gty denied his application for the exam nation of Carpenter.
Conpl ai nant Robert M Beni sh has never been a nenber of Carpenter's Local 264.

Upon the basis of the above and foregoing Findings of Fact, the Exam ner
nmakes and i ssues the follow ng
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CONCLUSI ONS OF LAW

1. The conduct of the Cty of MIwaukee in term nating the enploynent
of Robert M Benish on Septenber 12, 1991 and the conduct of Business
Representative Bigler in not pursuing a grievance on the Septenber 12, 1991
term nation of the enploynent of Robert M Benish occurred outside of the one
year statute of Ilimtations provided for in Sec. 111.07(14), Stats., and,
therefore, the Wsconsin Enploynent Relations Conm ssion does not have any
jurisdiction over any alleged prohibited practice arising out of such conduct.

2. Conpl ai nant Robert M Benish is not a rmunicipal enploye within the
nmeani ng of Sec. 111.70(1)(i), Stats., and, therefore, the Conplaint fails to

allege facts upon which relief could be granted pursuant to the Munici pal
Enpl oynent Rel ations Act.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Exam ner nakes and issues the follow ng

ORDER 1/
The Conplaint filed on Cctober 22, 1992 is dismissed inits entirety.
Dated at Madi son, Wsconsin, this 28th day of June, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By Coleen AL Burns [s/
Col een A. Burns, Exam ner

1/ Any party may file a petition for review with the Conm ssion by follow ng
the procedures set forth in Sec. 111.07(5), Stats.

Section 111.07(5), Stats.

(5) The commission may authorize a conm ssioner or
exam ner to make findings and orders. Any party in interest
who is dissatisfied with the findings or order of a
conmi ssioner or examiner nmay file a witten petition with the
conmi ssion as a body to review the findings or order. If no
petition is filed within 20 days fromthe date that a copy of
the findings or order of the conm ssioner or exam ner was
mai led to the last known address of the parties in interest,
such findings or order shall be considered the findings or
order of the commission as a body unless set aside, reversed
or modified by such comm ssioner or examiner wthin such
time.

(footnote conti nued on page 6)

1/ (footnote continued from page 5)

If the findings or order are set aside by the comm ssioner or
exam ner the status shall be the sane as prior to the
findings or order set aside. If the findings or order are
reversed or nodified by the conm ssioner or exam ner the tine
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for filing petition with the commi ssion shall run from the
tinme that notice of such reversal or nodification is nuiled
to the last known address of the parties in interest. Wthin
45 days after the filing of such petition wth the
conmi ssion, the conm ssion shall either affirm reverse, set
aside or nodify such findings or order, in whole or in part,
or direct the taking of additional testimny. Such action
shall be based on a review of the evidence submtted. If the
conmission is satisfied that a party in interest has been
prej udi ced because of exceptional delay in the receipt of a
copy of any findings or order it may extend the tine another
20 days for filing a petition with the comm ssion

This decision was placed in the mail on the date of issuance (i.e.
the date appearing i medi ately above the Exam ner's signature).
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G TY CF M LWAUKEE

VEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

DI SCUSSI ON

On Cctober 22, 1992, Conplainant filed a conplaint with the Wsconsin
Enpl oynent Rel ati ons Commi ssion alleging that Respondents "have engaged in and
are engaging in prohibited practices including but not limted to Ch. 111 and
101, the neaning of Sections 111.36(1) and 111.84 Ws. Stats., . . ." In this
Conpl ai nt, Conpl ai nant references an unjust termination from the Departnent of
Bridges and Buildings and a letter stating that he was ineligible to be
reinstated as a Carpenter. At hearing, Conplainant specifically alleged that
the Respondent Carpenter's Local 264 had violated its duty of fair
representation.

Since the allegations raised in the Conplaint concern an enploynent
relationship and a |lack of enploynent relationship with the Gty of MIwaukee,
the Examiner is satisfied that the allegation that Respondents Carpenter's
Local 264 and the Cty of MIlwaukee "have engaged in and are engaging in
prohibited practices" is an allegation that Respondents have violated the
Muni ci pal Enpl oynent Rel ati ons Act (MERA).

Sec. 111.07(14), Stats., is applicable to conplaints alleging a violation
of MERA by virtue of Sec. 111.70(4)(a), Stats. Sec. 111.07(14), Stats.,
provi des:

The right of any person to proceed under this section
shall not exceed beyond one year from the date of the
specific act or unfair |abor practice alleged.

The Complaint in this matter was filed on Cctober 22, 1992. 1/ The
conduct of Respondent City of MI|waukee in term nating the enploynent of Robert
M Beni sh and Busi ness Representative Bigler's decision not to file a grievance
over this termination of enploynment occurred nore than one year prior to
Cct ober 22, 1992. Accordingly, the Exam ner does not have jurisdiction to
determine whether or not this conduct involved a prohibited practice in
violation of MERA

The letter stating that Conplainant was ineligible for reinstatement is
the letter from Sally A  MAttee, dated July 22, 1992, informing the
Conplainant that the Gty of MIwaukee could not accept his application for
exam nation for Carpenter. At that time, Conplainant was not an enpl oye of the
Cty of MIwaukee. Nor was Conpl ai nant a nunicipal enploye at the tinme that he
contacted Business Representative Bigler regarding the Cty of MIlwaukee's
failure to accept his application for exam nation for Carpenter.

Since Conplainant is not a municipal enploye within the meaning of Sec.
111.70(1) (i), Stats., his conplaint with respect to conduct involving the
July 22, 1992 denial of his application for exam nation for Carpenter does not
all ege facts upon which relief can be granted under MERA Accordingly, the
Exam ner has dism ssed the complaint inits entirety.

1/ A conplaint filed on Cctober 19, 1992, was returned because it was not
acconpani ed by the statutory filing fee of $25.
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Dated at Madi son, Wsconsin, this 28th day of June, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Coleen AL Burns [s/
Col een A. Burns, Exam ner

CAB/ nb
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