STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

MR ROBERT M BEN SH,

Conpl ai nant,
: Case 397
VS. : No. 48219 MP-2652
: Deci sion No. 27975-C
CARPENTER S LOCAL 264 and
aTY OF M LWAUKEE
Cty Service Comm ssion,

Respondent s.

Appear ances:
Castel l ani, Sheedy & Associates, Attorneys at Law, 829 North Marshall

Grant F. Langley, City Attorney, by M. Thomas C Goeldner, Assistant

Gty Attorney, 800 City Hall, 200 East Wlls Street, MIwaukee,
W sconsin 53202- 3551, appearing on behalf of the Respondent Cty of
M | waukee.

Previant, Coldberg, Uelnen, Gatz, MIler & Brueggenman, S.C., Attorneys
Carpenter's Local 264.

ORDER DENYI NG PETI T1 ON FOR REHEARI NG

On June 28, 1994, Examiner Coleen A. Burns issued Findings of Fact,
Conclusions of Law and Oder, wth Acconpanying Menorandum in the above-
entitled matter determining that the above-named Respondents had not committed
prohi bited practices within the nmeaning of the Minicipal Enploynment Relations
Act. She therefore dism ssed the conplaint.

Wthin the 20 day statutory period set forth in Sec. 111.07(5), Stats.,
no petition for review of said Findings of Fact, Conclusions of Law and O der
was filed and no intervening order by the Examiner or the Conm ssion was
i ssued.

By operation of Sec. 111.07(5), Stats., Exam ner Burns' Findings of Fact,
Conclusions of Law and Oder in the above-entitled matter becanme the
Conmi ssion's Findings of Fact, Conclusions of Law and Order on July 18, 1994.

On July 27, 1994, Conplainant filed a Petition for Rehearing asserting
that disnmissal of the conplaint was erroneous, arbitrary, and capricious.
Respondents filed witten responses to the Petition, urging the Conmi ssion to
deny sane.

No. 27975-C

Street

at Law



W have reviewed the matter and concluded that Conplainant has not
established a material error of law or fact or the existence of new evidence
sufficiently strong to reverse or nodify the order which could not have been
previously di scovered by due diligence. Thus, we have denied the petition. 1In
doing so, we wish to enphasize that disnmissal of the conplaint only represents
a conclusion that Benish's rights under the Minicipal Enployment Relations Act
as a municipal enploye and as an applicant for nunicipal enploynent were not
viol ated by the conduct of Carpenter's Local 264 and the City of M| waukee. 1/

NOW THEREFCRE, it is

1/ For instance, as an applicant for enploynent with the City of M I waukee,
Benish was entitled to the protection of Sec. 111.70(3)(a)3, Stats.,
whi ch prohibits discrimnation in regard to hiring based upon a notive of
encouragi ng or discouraging union nenbership. No such discrimnation was

est abl i shed here.
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1994.

ORDERED 2/
The petition for rehearing is denied.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 26th day of August,

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By _ A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Tor osi an /s/
Her man Tor osi an, Conm ssi oner

Conmi ssioner WlliamK. Strycker did not participate.

2/

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a petition
therefore personally or by certified mail upon the agency or one of its
officials, and filing the petition in the office of the clerk of the
circuit court for the county where the judicial review proceedings are to
be held. Unless a rehearing is requested under s. 227.49, petitions for
review under this paragraph shall be served and filed within 30 days
after the service of the decision of the agency upon all parties under s.
227.48. If a rehearing is requested under s. 227.49, any party desiring
judicial review shall serve and file a petition for review within 30 days
after service of the order finally disposing of the application for
rehearing, or within 30 days after the final disposition by operation of
| aw of any such application for rehearing. The 30-day period for serving
and filing a petition under this paragraph comences on the day after
personal service or muiling of the decision by the agency. If the
petitioner is a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except that if the
petitioner is an agency, the proceedings shall be in the circuit court
for the county where the respondent resides and except as provided in ss.
77.59(6) (b), 182.70(6) and 182.71(5)(g). The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresident. |If all
parties stipulate and the court to which the parties desire to transfer
the proceedings agrees, the proceedings may be held in the county
designated by the parties. |If 2 or nore petitions for review of the sane
decision are filed in different counties, the circuit judge for the
county in which a petition for review of the decision was first filed
shall determine the venue for judicial review of the decision, and shall
order transfer or consolidation where appropriate.

(Footnote 2/ continues on the next page.)
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(Footnote 2/ continues fromthe previous page.)

(b) The petition shall state the nature of the petitioner's interest,
the facts showing that petitioner is a person aggrieved by the decision,
and the grounds specified in s. 227.57 upon which petitioner contends that
the deci sion should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinmely admitted in witing, by first
class nmmil, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

Not e: For purposes of the above-noted statutory tine-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;
and the service date of a judicial review petition is the date of actual
recei pt by the Court and placenent in the nmail to the Conmi ssion.
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