STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

RACI NE EDUCATI ON ASSCCI ATI ON,

Conpl ai nant ,
: Case 132
VS. : No. 50540 ©P-2858
: Deci si on No. 27982-B
RACI NE UNI FI ED SCHOOL DI STRI CT AND
THE BOARD OF EDUCATI ON OF THE
RACI NE UNI FI ED SCHOOL DI STRI CT,

Respondent s.

Appear ances:
M. Anthony L. Sheehan, Staff GCounsel, Wsconsin Education Association
Council, 33 Nob H Il Drive, P.QO Box 8003, Madison, W sconsin,
53708- 8003, appearing on behal f of the Conpl ai nant.
Melli, Walker, Pease & Ruhly, S.C, Attorneys at Law, by M. Jack D

Wal ker, 119 Martin Luther King, Jr. Boulevard, P.QO Box 1664,
Madi son, Wsconsin 53701-1664, appearing on behalf of the
Respondent s.

CRDER MODI FYI NG EXAM NER S FI NDI NGS OF FACT
AND AFFI RM NG EXAM NER' S CONCLUSI ON OF LAW AND
ORDER GRANTI NG MOTT ON TO DI SM SS

On March 29, 1994, Examiner Lionel L. Crow ey issued Findings of Fact,
Conclusion of Law and Oder Ganting Mdtion to Dismss in the above-entitled
matter. In his decision, the Exam ner concluded that the facts alleged by
Conpl ai nant Raci ne Education Association did not "state any prohibited practice
within the meaning of Secs. 111.70(3)(a)4 or 1, Stats." and he therefore
di sm ssed the conpl ai nt agai nst the above named Respondents.

On April 18, 1994, Conplainant tinely filed a petition with the Wsconsin
Enpl oyment Rel ati ons Conmission seeking review of the Exam ner's decision
pursuant to Secs. 111.07(5) and 111.70(4)(a), Stats. The parties thereafter
filed witten argunent in support of and in opposition to the petition, the
[ ast of which was received June 2, 1994.

Havi ng considered the matter and being fully advised in the prem ses, the
Conmi ssi on makes and issues the foll ow ng

ORDER 1/

1/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
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A The Examiner's Findings of Fact are set aside and the follow ng
Fi ndi ngs of Fact are made:

1. (a) At al | times mat eri al her ei n,
Respondent Racine Unified School (hereinafter the
District) is and has been a nunicipal enployer within
the meaning of Sec. 111.70(1) ()), St at s. The
District's offices are located at 2220 Northwestern
Avenue, Racine, W sconsin 53404.

(b) At all tine material herein, the
Association is and has been a | abor organization within
the meaning of Sec. 111.70(1) (h), St at s. The
Associ ation's addr ess is: c/o Janmes Enni s,

516 Wsconsin Avenue, Racine, Wsconsin 53403.

2. For the purposes of this proceeding, the
Associ ation's representatives are Janes Enni s,
516 Wsconsin Avenue, Racine, Wsconsin 53403; and
Ant hony L. Sheehan, Staff Counsel, and Chris Galinat,
Associ ate Counsel, W sconsin Education Association
Council, 33 Nob H Il Drive, Post Ofice Box 8003,
Madi son, W sconsin 53708-8003.

aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

Cont i nued
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1/

Not e:

Cont i nued

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sane decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shal |l order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the mail to the Conmi ssion.
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3. (a) Respondent Board of Education of the
Raci ne Unified School District (hereinafter the Board)
is an agent of the District and is charged wth
possession, care, custody and rmanagenent of the
property and affairs of the District.

(b) At all tines relevant hereto Frank
Johnson is and has been the Director of Enployee
Relations and in such capacity acts as the Board's
agent .

4. (a) At all time material herein, the
Association has served as the exclusive bargaining
representative for enployes in the District and has
mai nt ai ned an on-going collective bargaining relation-
ship with the District.

(b) The Association was certified as the
exclusive bargaining representative for all regular
full-time and regular part-time certified teaching
personnel enployed by the District, but excluding on
call substitute teachers, interns, supervisors, admni-
strators, and directors (word omtted) by the Wsconsin
Enpl oyment Rel ations Board on April 28, 1965.

(c) The bargaining unit "consists of"
many individuals who are "school district professional
enpl oye(s)," as defined by Sec. 111.70(1)(ne), Stats.

and many who are not. Specifically, at least the
foll owi ng enmpl oyees, currently in the bargaining unit,
do not possess a DPI l'icense pur suant to

Sec. 115.28(7), Stats., and/or are not required by
their enploynment to have any such license and therefore
are not "school district professional enployes":

Wl | ness Coor di nat or
Resear ch Associ ates
Physi cal Therapists
Qccupational Therapi sts
Di agnosti ci ans

Program Support Teachers
At - Ri sk Coordinators

WU UTWUl -

(d) Most of the positions described
above in Paragraph 4(c), have been voluntarily
recognized by the parties for inclusion in the
bargai ning unit for approximately 20 years.

(e) The bargaining unit described above
in Paragraphs 4(b) and (c) has been determined to be
appropriate for collective bargaining purposes for
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approxi mately 20 years.

5. (a) The District and the Association
have nmaintained and enforced a series of collective
bargai n-i ng agreenents which govern the wages, hours,
and other working conditions of the enployees in the
bargaining unit for approxinmately 20 years. The nost
current agreenment expired on August 24, 1992.

(b) The Association and the District
exchanged initial offers for a successor contract for
the period 1992-94 in July of 1992. The parties then
nmet for bargaining on at |east nine occasions.

(¢) 1993 W sconsin Act 16, whi ch
substan-tially changed the Muni ci pal Enpl oynent
Rel ati ons Act, becane effective on August 12, 1993.

(d) The District filed for interest
arbitration pursuant to Sec. 111.70(4)(cm, Stats., in
January 1993.

(e) The District filed a unit clarific-

ation petition with the Conm ssion on January 14, 1994.

The District seeks to have non "School district

prof essi onal enployes" separated from the existing
bargai ning unit and put into a separate unit.

6. (a) At no time prior to the January 14,
1994 filing of the petition did the District ever raise
the issue of the appropriateness of the existing
bargai ning unit.

(b) The Respondents seek to clarify the
existing bargaining unit solely to come under certain
provisions of Act 16 allowing the District to avoid
interest arbitration if it makes a qualified econonic
offer and to wunilaterally inplenent its qualified
econom ¢ of fer upon deadl ock.
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B. The Exam ner's Concl usi on of Law and Order are affirned.

G ven under our hands and seal at the Cty of
Madi son, Wsconsin this 23rd day of June, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Her man Tor osi an /s/
Her man Tor osi an, Conm Ssi oner

K. Strycker /s/
K

WIliam
WITiam Strycker, Comm ssioner

Chairman A Henry Henpe is presently serving as investigator of an interest

arbitration petition involving the parties to this proceeding and did not
partici pate.
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RACI NE SCHOOL DI STRI CT

MVEMORANDUM ACCOVPANYI NG ORDER MODI FYI NG

EXAM NER'S FI NDI NGS OF FACT AND AFFI RM NG

EXAM NER'S CONCLUSI ON OF LAW AND
ORDER GRANTI NG MOTI ON TO DI SM SS

The Conpl ai nt

In its conplaint Racine Educati on Association asserts the follow ng:

7.

By the acts and conduct described above in paragraphs 5(e)

Respondents have violated Sec. 111.70(3)(a)l and 4, Ws.
Par agraphs 5(e) and 6(b) of the conplaint state:
5.

(e) The District filed a unit clarification
petition with the Commi ssion on January 14, 1994,

D strict seeks to have non "Schoo

prof essi onal enpl oyes" separated from the
bargaining unit and put into a separate unit.

6.

(b) The Respondents seek to clarify
existing bargaining unit solely to come under
provisions of Act 16 allowing the District
interest arbitration and to unilaterally inplenment

econom ¢ of fer w thout bargaining

The Exam ner's Deci sion

The Exam ner granted Respondent's pre-hearing notion

to avoid

and 6(b)

to dismss the

conpl ai nt. He recited the following as the standard by which a pre-hearing

notion to dismss is to be neasured:

Because of the drastic consequences of

interpretation of the facts alleged
conpl ainant be entitled to relief. 2/

2/ Unified School District No. 1 of Racine County,

denying an
evidentiary hearing, a notion to dismss the conplaint
must be liberally construed in favor of the conpl ai nant
and the notion should be granted only if

Dec. No. 15915-B (Hoornstra, with

-7-
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He concl uded

The Exam ner'

authority for WERC, 12/77) at P. 3.

that:

The facts alleged in the instant conplaint filed by
the Racine Education Association fail to state any
pr ohi bi ted practice Wit hin t he nmeani ng of

Secs. 111.70(3)(a)4 or 1, Stats.
s Menorandum stated in pertinent part:

It has been asserted in the conplaint that the
timng of the petition constitutes bad faith
bargaining. As stated, supra, there is no requirenent
that a petition be filed at any particular tinme. 6/
Sec. 111.70(4)(d)5 provides that where "it appears by
the petition that a situation exists requiring pronpt
action so as to prevent or termnate an energency, the
Conmi ssion shall act upon the petition forthwith."
This inplies that the timng of a petition is not
significant as far as bargaining is concerned because
the statute provides that the Conmission shall act
forthwith to prevent or termnate an emnergency. No
facts are alleged in the conplaint about any energency.

The Association has relied on Mdi son Teachers,
supra, as the basis for its charge of bargaining in bad
faith. Contrary to the District's assertion, the court
held that it is not a violation of the contract, even

6/ M | waukee County, Dec. No. 14786-B (VERC, 4/80)
at 6. This states a proposition well
established in the Conmmission's case |aw, see,
for exanple: Menononie Joint School District No.
1, Dec. No. 13128-A (VERC, 3/75); Walworth
County, Dec. No. 11686, 9394-A (WERC, 3/73);
Cty of Wauwatosa, Dec. No. 11633 (WERC, 2/73);
Gty of MIwaukee, Dec. No. 10835-A (VERC
12/72); and VWausau School District, Dec.
No. 10371-A (WERC, 4/72).

if one was in effect, to file a unit clarification
petition. 7/ It should also be noted that the court
did not find that the filing of the petition for unit
clarification was a prohibited practice. The court in
the exercise of its discretion enjoined the District
from proceeding on its unit clarification petition on
the grounds that it would create problens in collective
bargai ning which would be tantanount to bad faith
bargaining. 8 Wth all due respect to the court, the
court cited no law to support this conclusion. The
court nentioned Boi se Cascade Corporation v. NLRB, 860
F.2d 471, 129 LRRM 2744 (D.C. Cr, 1988) but that case
held that an enployer could not unilaterally alter the
scope of the bargaining unit, only the NLRB had such
authority. The NLRB as well as the Commi ssion has held
that the scope of the bargaining unit is not a
mandatory subject of bargaining. 9/ Thus, the

-8-
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appropriate nmethod to resolve the scope of the
bargaining unit is a unit clarification petition. The
conplaint has not alleged that the District was
unilaterally changing the scope of the bargaining unit
but asserted that the District was proceeding with a
unit clarification petition which it has the |egal
right to do. Thus, reliance on Cascade, supra, is
totally msplaced. Additionally, the undersigned finds
t hat Madi son Teachers, supra, is not persuasive.

The Commission is charged wth adninistering
MERA and that allows nunicipal enployers to file unit
clari-fication petitions. The nere filing of a
petition, standing alone, does not «constitute a
prohi bited prac-tice of bargaining in bad faith. The
instant conplaint fails to allege any other factors or
ci rcunmst ances whi ch woul d sonmehow nake the exercise of
a right under MERA constitute bad faith bargaining.
The Association sinply asserts that the filing of the
petition for uni t clari-fication at this tine
constitutes bad faith bargaining. However, this
allegation is insufficient to establish a prohibited
practice even where the allegations of the conplaint
are accepted nost favorably to the Associ-ation.
Consequently, the conplaint has been dismssed in its

entirety.
7/ Madi son Teachers, at pp. 15, 18 and 25.
8/ Id, at pp. 24 and 25.

9/ Shell Ol Co., 194 NLRB 988 (1972); Sauk County,
Dec. No. 18565 (WERC, 3/81). -
POSI TI ONS OF THE PARTI ES

Conpl ai nant

Conpl ai nant contends the Exam ner erred by failing to correctly apply the
standard applicable to a pre-hearing nmotion to dismss. Conpl ai nant asserts
there are obvious factual disputes between the parties as to the timng and
nmotivation for filing the petition which nust be resolved to determ ne whether
bad faith bargaini ng occurred.

Conpl ai nant further argues the Exam ner was legally bound to follow the
decision of the Dane County Circuit Court in Madison Teachers, Inc. v. Madison
Metropolitan School District. Conpl ai nant asserts the Exam ner was obligated
to follow this Tegally binding precedent by a court wth concurrent
jurisdiction over prohibited practice conplaints.

If the Exami ner was not bound by Madi son, Conplainant contends in the
alternative that Mdi son constitutes persuasive precedent. Conplai nant argues
t he Madi son decision stands for the proposition that while it is generally true
that a unit clarification petition nay be filed at any time, in a particular
situation the totality of circunstances nmay warrant a finding that a filing
constitutes bad faith bargaining. Conpl ai nant argues that the circunstances
present here establish the filing was bad faith bargaining. Conpl ai nant
asserts that where, as here, the District is <clearly wusing the wunit
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clarification petition to deprive enployes of access to interest arbitration,
the filing constitutes bad faith bargaining. If the District truly believed
the existing unit was repugnant to Act 16, the Conplainant asks why the
District waited five nonths to file the wunit clarification petition and
continued to participate in the investigation of the District's interest
arbitration petition.

G ven the foregoing, the Conpl ai nant asks that the Exam ner be reversed.

Respondent s

Respondents contend Conplainant has failed to identify any material
i ssues of fact which require a hearing and that the facts pled by Conpl ai nant
do not constitute a prohibited practice. Respondents argue that even assum ng
its sole notivation for filing the petition was to take advantage of the
"qualified econonmic offer"” provisions of Act 16 and even assuming that it did
not question the propriety of the existing unit prior to filing its petition,
no violation of the duty to bargain is established.

Respondents allege the Examiner was not legally bound by the Madison
case, noting the Conmission was not a party to that proceeding and the absence
of any citations from Conplainant to support the argument that Mdison is
bi nding legal precedent. Respondents further contend that the Exam ner
correctly determined that the Madison rationale and analysis was not
per suasi ve.

Gven the foregoing, the Respondents ask the Conmission to affirm the
Exam ner .

DI SCUSSI ON

As correctly held by the Examiner, a pre-hearing notion to dismss can
only be granted where the facts pled in the conplaint would not establish the
prohi bited practice alleged. 2/ True to this standard, we have adopted the
facts pled by Conplainant 3/ as our findings for the purposes of our review
Reviewing the facts pled, we conclude these facts do not establish bad faith
bar gai ni ng. 4/

2/ Mor ai ne Park VTAE, Dec. No. 25747-D (WERC, 1/90); Unified School District
No. 1 of Racine GCounty, Dec. No. 15915-B (Hoornstra, wth final
authority, 12/77).

3/ The only exceptions are Findings 5 (c¢), 5 (d) and 6 (b). In Finding 5
(c) we correct that portion of the conplaint which incorrectly asserts
Act 16 becane effective on July 1, 1993. As Conpl ai nant agrees in its
brief, Act 16 became effective August 12, 1993. In Finding 5 (d) we
correct that portion of the conpliant which incorrectly asserts the
interest arbitration petition was filed in Decenber 1993. As the parties

subsequently stipulated, the petition was in filed in January 1993. In
Finding 6 (b) we nore accurately specify the Act 16 derived rights
asserted.

4/ Conpl ainant criticizes the Examiner for failing to accurately portray

Conpl ai nant's position when he stated:

The nere filing of a petition, standing al one, does not
constitute a prohibited practice of bargaining
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The critical fact upon which Conplainant relies is that Respondents' sole
nmotivation in filing the petition was to seek to avoid interest arbitration and
to acquire the option of inplenmenting a qualified economic offer. For the
filing of a unit clarification to produce this result, it would have to be
assuned that: (1) interest arbitration restrictions in Act 16 do not apply to
bargai ni ng units which include both "school district professional enployes" and

non "school district pr of essi onal enpl oyes; " (2) interest arbitration
restrictions in Act 16 do apply to units which include only "school district
prof essional enployes;" (3) the existing "mxed" unit at issue herein wll be
clarified to exclude non "school district professional enployes;" and that
(4) following such a clarification, Act 16 interest arbitration restrictions
will be applicable to newWy clarified unit of Racine "school district
prof essional enployes."” Assunption (1) continues to be litigated in Madi son;

assunption (3) is being litigated before us in the wunit clarification
proceeding, Racine Unified School District Case 1 and to sone extent in
Madi son; and a reading of the Conplainant's brief makes it apparent that
Conpl ai nant does not concede assunption (4).

In effect, Conplainant asks us to conclude that a party engages in bad
faith bargaining when it asks an administrative agency (the WERC) a question
(through filing a wunit clarification petition) which if resolved in the

guestioners favor will give that party access to statutory rights which wll
enhance the party's bargaining position. W do not find such a scenario
constitutes bad faith bargaining. As argued by Respondents, engaging in

activity whereby a party seeks to exercise a statutory right is not bad faith
bar gai ni ng. 5/

Conpl ai nant argues we mnust reverse the Exam ner because we are bound by
the holding in Mdison. 6/ Conpl ainant did not cite any judicial opinion in

in bad faith. The instant conplaint fails to
al l ege any other factors or circunstances which
woul d sonehow nake the exercise of a right under
MERA constitute bad faith bargaining. The
Association sinply asserts that the filing of
the petition for unit clarification at this tine
constitutes bad faith bargaining. However, this
allegation is insufficient to establish a
prohi bited practice even where the allegations
of the conplaint are accepted nost favorably to
t he Associ ati on. .

W think the Examiner's statement does reflect a consideration of the
filing in the context of the circunstances all eged. In any event, on
review, our consideration of the conmplaint is in the context of the
"totality" of the circunstances all eged.

5/ To the extent it is argued Respondents shoul d have sought their statutory
advant age sooner and that the delay denonstrates bad faith, we would note
that the need to seek to clarify the existing unit to gain the benefit of
Act 16 only becane apparent in Decenber 1993 when Madi son was deci ded and
that the District filed its petition in January 1994.

6/ Conpl ainant correctly points out that in Madison, Judge N chol's
Concl usi ons of Law include the follow ng:

4(f)Such conduct by the District constitutes a failure to
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support of its position. The judicial authority of which we are aware hol ds
that we are not required to follow a circuit court decision. In West Bend
Education Association v. WERC, Dec. No. 81-Cv-294 (GrC Washington, 4/83)
Crcuit Judge Dancey held in pertinent part:

An unreversed circuit court decision in this
state rules only the particular case in which it was
rendered. Neither statute nor case |aw nor custom nor
Supreme Court rule give it precedential value as to
other cases; nor is the Commssion required to follow
such a decision in other matters particularly where, as
here, it has been appeal ed from

Thus, even assuming that the Mdison holding could not be factually distin-
gui shed from the facts herein, we conclude we are not bound by the holding in
Madi son in this proceedi ng.

Nor do we find Mudison to be persuasive precedent. The |aw defining
"collective bargaining units®™ and the scope of interest arbitration rights
changed while the parties in Mdison and Racine were bargaining a contract.
The change in the law raised bona fide questions as to whether the existing
units continued to be appropriate and what interest arbitration procedures
applied. Change in the lawin the mdst of a bargain is inherently disruptive.
However, the disruption was caused by the legislature, not the enployer.
Under such circunstances, the enployer can hardly be faulted for asking the
agency responsi ble for adm nistering the new | aw whether the change inpacts on
the parties' existing unit.

Gven all of the foregoing, we have affirmed the Exam ner's dism ssal of
the conpl ai nt.
Dated at Madi son, Wsconsin this 23rd day of June, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By Her man Tor osi an /s/
Her man Tor osi an, Conm Ssi oner

AR K. Strycker /s/
W K. Strycker, Comm ssioner
Chairman A Henry Henpe is presently serving as investigator of an interest

arbitration petition involving the parties to this proceeding and did not
parti ci pate.

bargain in good faith and is a prohibited
practice in viol ation of
sec. 111.70(3)(a)4, Stats.
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